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DEAmSlR, 

In  com]»liiig  these  Tolumes,  (originalhr  intcDd- 
cd  mud  now  puUtsbed  for  tfae  benefit  of  AtnericaD 
students,)  I  hare  fre^pKOtly  been  ted  to  reriftit  tbr 
same  gFonnd,  and  to  follow  out  the  same  ptrthfi. 
OTer  which  1  hare  so  oftra  passed  with  tod  as  a 
companimi  to  cheer  and  delight  me. 

You  hare  repwted  eveiy  opinion  which  I  gare 
in  tenn  time,  and  thought  worth  reporting,  dming 
the  fire  and  twenty  yean  that  I  was  a  Judge  at 
Law  and  in  Equity,  with  the  exc^rtion  of  the 
short  interval  occupied  by  Mr.  Caines*  Reports. 
During  that  long  period,  I  had  the  happiness  to 
maintain  afree,cwdia],and  instructiTe  intercoonc 
with  you ;  and  I  feel  unwilling  now  to  close  b^ 
labours  as  an  author,  and  withdraw  myself  finally 
from  the  public  eye,  without  leaving  siMne  memo- 
rial of  my  gratefiil  srase  of  the  rahie  of  your 
iriendBhip,  and  my  reverence  for  your  duuactcr. 

In  ittscritHng  this  WMk  to  you,  I  beg  kave.  sir, 
at  the  same  time,,  to  add  my  ardent  wishes  lor 
your  future  welfiue,  and  to  assure  yon  of  my  con- 
stant egteem  and  r^ard. 

JABfES  KENT. 
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OP  THE  LAW  CONCERffING  REAi 
PROPERTY. 


LECTURE  Un. 


OP  ESTATES   IN   FEE. 


The  perusal  of  the  fonner  volumes  of  tliesc  Commenta- 
ries, has  prepared  the  atud^t  to  eoter  upon  the  doctrine  rf 
real  estates,  which  is  by  far  the  moat  artificial  and  (•Jiinplnr 
branch  ofour  municinal  law,  We  commenr^  with  a  ge- 
neral view  of  the  international  law  of  modern  civilized 
nations,  and  endeavoured  to  ascerUln  and  aasert  tfiose 
great  elementary  maxims  of  universal  justice,  and  those 
broad  principles  of  national  policy  and  conventional  regu- 
lation, which  constitute  the  code  of  public  law.  The 
^nrrrrtfnrTlt  nf  iha  Tfiiili  il  Hlntnr  nart  engaged  onr  atten- 
tention,  and  we  were  led  to  examme  and  explain  the  na- 
ture and  reason  of  its  powers,  as  distributed  in  departments, 
and  the  constitatiooal  limits  of  its  sphere  of  action,  as  well 
as  the  restrictions  imposed  upon  the  original  sovereignty  of 
the  several  members  of  the  Union.  We  then  passed  to  difl 
■oarces  of  the  municipal  law  of  the  State  goyM-nm^nfa  and 
treatcQ  oi  persoaal  nghU,  ftbd  the  dwnestic  relatioM  wbicfa 

Vol.  IV. 1        ' • 
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at  W  aEAL  ?BOPERTy,  [Put  Vt 

are  naturaJty  the  objects  of  our  earliest  sympathien,  and 
moet  permaneat  attaohmentB.  Our  studies  were  next  di- 
rected to  the  laws  of  peraopal  property^  and  of  commercial 
contracts,  which  fill  a  wide  apace  in  all  civil  institutions  ;  fw 
they  are  of  constant  application  in  the  extended  intercourse 
and  complicated  business  of  mankind.  In  all  the  topics  <^ 
discussion,  we  have  been,  and  must  continue  to  be,  conliaed 
to  an  elementary  view  and  sweeping  outline  of  the  subject ; 
for  the  plan  of  these  essays  will  not  permit  me  to  descend 
to  that  variety  and  minuicn^Gs  of  detail,  which  would  be 
oppressive  to  the  general  reader,  though  very  proper  to  guide 
the  practical  lawyer  through  the  endless  distinctions  which 
accompany  and  qualify  the  general  principles  of  law. 

In  treating  of  the  doctrine  of  real  estates,  it  will  be  most 
convenient,  as  well  as  most  intelligible,  to  employ  the  estab- 
lished  technical  language  to  which  we  are  accustomed,  and 
vhich  appertains  to  the  science.  Though  the  law  in  some 
of  tlie  United  States  discriminates  between  an  estate  in  free 
and  pure  allodium,  and  an  estate  in  fee  simple  absolute, 
these  estates  mean  essentially . the  same  thing;  and  the 
terms  may  be  used  indiscriminately,  to  describe  the  most 
ample  and  perfect  interest  which  can  be  owned  in  land. 
The  words  seisin  and  fee,  have  always  been  so  used  in  this 
state,  whether  the  subject  was  lands  granted  before  or  since 
the  revolution ;  though  by  the  act  of  1787,  the  former  were 
declared  to  be  held  by  the  tenure  of  free  and  common 
socage,  and  the  latter  in  free  and  pure  allodium.*  In  Con- 
necticut and  Virj^nia,  the  terms  seisin  and  fee  are  also  ap- 
phed  to  all  estates  of  inheritance,  though  the  lands  in  those 
states  are  declared  to  be  allodial,  and  free  from  every  ves- 
tige of  feudal  tenure.'*  The  statute  of  New-York,  to  which 
I  have  alluded,  made  an  unnecessary  distinction  in  legal 
phraseology  as  appUed  to  estates ;  and  the  distinction  lay 


a  See  thcReportS|>aM)ni,BndparticDlBrtjl8  Jb&>M.i^p.74.  andaO 
Ibid.  543.  533. 

'    b  6  Conn.  Rtp.  373. 38B.  SOO.     A  JVur/I  205.     Notes  to  2  Btmi*. 
nan.  44.  47.  77. 104.  by  Dr.  7W*w. 
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dormant  in  the  statute,  and  was  utterly  lost  and  confounded 
in  practice.  The  technical  language  of  the  comni<Hi  law 
WS8  too  deeply  rooted  in  our  usages  and  institutions,  to  be 
materially  atTected  by  ieglBlative  enactments.  The  New- 
Tork  revised  itatutes  have  now  abolished  the  distbction, 
by  declaring,  that  all  lands  within  the  state  ore  allodial, 
ftnd  the  entire  and  absolute  property  Tratecf  in  the  owifera. 
aecSaiBimr^lm  iimilf^  AI  jheir  respflctite  estates.  AU 
feudal  tenures  of  every  description,  with  their  incidents,  are. 
abolished,  subject  nevertheless  to  the  liability  to  escheat, 
and  to  any  rents  or  services  certain,  which  had  beenTttr 
might  be,  created  or  reserved.  And,  to  avoid  the  incon- 
venience and  absurdi^  of  attempting  a  change  iu  the  techf 
nical  language  of  the  law,  it  was  further  declared,  that  every 
estate  of  inheritance,  notwithstanding  the  abolition  of  to- 
nnre,  shoiild  continue  to  be  termed  a  fee  simple,  or  fee ;  and 

A  every  Buch  estate,  when  not  defeasible  or  conditional^ 
ihonld  be  termed  a  fee  simple  absolute,  or  an  absolute 
It  was  undoubtedly  proper,  that  the  tenure  of  Jnnrfi 
in  thin  Mtatw  Bhoiild  be  uniform,  end  that  estates  should  not 
in  one  part  of  the  country  be  of  the  denomination  of  socage 
tenures,  and  in  another  port  allodial  -,  but  it  may  be  doubt«{, 
whether  there  was  any  wisdom  or  expediency  m  the  original 
statute  provision,  declaring  the  lands  in  t\ua  state  to  be  al- 
lodial, and  abolishing  the  tenure  of  free  and  common  so' 
cage,  since  nothing  is  gained  in  effect,  and  nothing  is  gained 
even  in  legal  language,  by  the  alteration.  The  people  of 
the  state,  in  their  right  of  sovereignty,  are  still  decTarea  to 
possess  the  original  and  ultimate  property  in  and  to  all 
lands  i  and  the  right  of  escheat,  and  the  rents  and  services 
abeady  in  use,  though  incident  to  the  tenure  of  free  and 
common  socage,  are  reserved." 

A  fee,  in  the  sense  now  used  in  this  country,  ia  ai) 
estate  of  inheritance  in  law,  belonging  to  the   ewner. 


a  vV.  y.  JtaiiiedStaia(«f,Tol.i.  718.  sect.  3and4.— p.T22.  asct.2. 
'  &  Ibid.  p.  718.  sect.  1.  3,  4.— Why  ohotild  we  aname  tho  ollodul 
theorjTiifwe  must  preeeive  the  lugiuge  of  the  socage  tenwie^  with 
tie VSdabt'ililiilifit,  it  iaatiil in  te/abala  iwrfalvf; 
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and  trangmieaible  to  hia  heirs.*  No  estate  is  deemed  a  fee, 
onleM  it  may  continue  tor  ever.  Ad  esiaie,  wnose  qurati^ 
ig  clrcumgcnpea  by  tae  period  ol  ooe  or  more  Lives  m  being, 
M  mereJT  a  treete>kj.  and  npt  ^  ti^  Tnough  the  limuation 
be  lo  &  IMIl  Aktl  ^'hein  during  the  life  or  widowhood  of 
B.,  It  is  not  an  inheritance  or  fee,  because  the  event  must 
necessarily  -take  place  within  the  period  of  a  life.  It  it 
merely  a  freehold,  with  a  deacendtbte  or  transmissible  qua- 
li^ ;  and  the  heir  takes  the  land  aa  a  descendible  freehold.^ 
The  most  simple  riivitiion  f^  prtatea  of  inheritance  is  that 
fcnentionea  by  U^  TV  lUiam  Bleckstone,'  injo  inberitancea 
labsolute  or  fee  timple,  and  inheritances  Umaea ;  and  inaa 
■limited  fees  be  subdivides  into  qtuutfied  iU\i*conditiotud 
I  fees.  This  was  according  to  Lord  Cokeys  division,  and  he 
deemed  it  to  be  the  moat  genoine  and  apt  division  <£  a 
fee."  Mr.  Preston,  in  his  Treatise  on  Estates,'  has,  however, 
gone  into  more  complex  divisions,  and  he  classes  fees  into 
fees  simple,  fees  determinable,  fees  qualified,  fees  condition- 
al, and  fees  tail.  The  subject  is  fiill  of  perplezity,  under 
the  distinetioaB  which  he  has  attempted  to  preserve  be- 
tween fees  determinable  and  fees  qualified  ;  for  be  admili 
that  creiy  qualified  fee  is  also  a  determinaUe  fee.  I  shall, 
for  the  sake  of  brevity  and  per^icoity,  follow  the  mora 
comprehensive  divisiou  of  Lord  Coke,  and  diride  the  sub- 


a  The  word  Jeudum  imports  oot  ouly  Benfficmm,  but  Bat^fieiimt 
and  kartdiUUtm.  It  is  an  inheiitable  estate.  Feudum  idem  eH  quod 
hantdUiu.    LiO.  ate.  1.     IFrigld  on  Teitura,  lin. 

b  1  Co.  140.  b.  10  Co.  S8.  b.  Fauglum-i  Sep.  301.  2  BlaeJcM. 
Con.  359.  Proton  on  EMaUi,  vol.  i.  460.  Acconlin;  to  Lord  Ch.  J. 
Vau^un,  (though  Sir  WilLam  Blackstone  and  Mr.  Preston  do  aot  K)l<' 
low  his  opinion,]  the  heir  tabes  ia  the  charactci  and  title  of  heir,  and 
not  of  special  occupant. 

e  Com.  vol.  ii.  104.  109. 

d  Co.  LUt.  1.  b.— 10  Co.  V7.h.  Z  Atri.  333.  The  Judges,  in 
PlMmfen,S41.  b.S45.  b.  and  Lord  Ch.  J.  Lea,  inMartin  v.8tmchan,5 
TVnnJbp.lOT.  in  ntilif,  are  still  more  large  in  the  divisioaoruiheritui- 
06B  at  Gommon  law.  They  make  but  two  kinds,  fees  simple  absolutci 
and  fees  simple  omditiona)  or  qualiiied. 

a  Vol.  i.  419. 
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ject  into  fees  rimple,  fees  qualified,  fees  conditkniBl,  ud 

fees  tail. 

(1.)  jFflg  OTwpfe  ia  a  pure  inheritance,  dear  of  mr  qtuti- 
fication  or  condition,  and  it  gives  a  right  ctf  euccessioo  to 
all  the  beirs  generally,  under  the  restriction  that  tltey  must 
be  of  the  blood  of  the  first  purchaser,  and  of  the  blood  of 
the  person  last  seiaed.'  It  ia  an  eatate  of  petpetaity,  and 
c<»ifer8  an  unlimited  power  of  alienation,  and  no  pers<Hi  is 
capable  of  having  a  greater  eatate  or  interest  in  land. 
Every  restraint  upon  alienation  is'  inconsistent  with  the 
nature  c^  a  lee  simple,  and  if  a  partial  restraint  be  wmoxed 
to  a  fee,  as  a  condition  not  to  aliea  for  a  linuted  time,  or 
Hot  to  a  particular  person,  it  ceases  to  be  a  fee  simple,  and 
becomes  a  fee  subject  to  a  condition. 

The  word  heirs  is,  at  common  law- neceasary  to  be  oaed, 
if  the  eatateis  to  be  created  by  deed."  The  tamitaU6fl'W 
the  b&Vts  itiUlt  bH  limUU  lU  aiKici  tenuis,  or  by  immediate 
reference,  and  do  eubstitnted  words  of  p«petaity,  except 
in  special  cases,  will  be  allowed  to  supply  their  place,  or 
make  an  estate  c^  inheritance  in  feo&wnts  and  grants.'* 

a  £01.  met.  Land  II.  Co.LM.l.}>.  JMa,  fib.  iiL  c.  8.  FfinNl. 
567.  s. — But  the  above  reitrution  hu'  been  esaentMIj  chajiged  in 
thiscountry,  as  meshalJsee  hereafter,  when  we  come  to  treat  oftlie 
law  of  descent 

b  Lord  Coke,  in  Co.  LiU.  8.  b.  saya,  that  a  ^nuit  to  a  tnan  and  his 
fteir  in  the  singular  namber,  conveyB  only  sn  estate  for  life,  Wouk 
Ike  heir  U  hut  one.  This  is  a  strange  reason  to  be  given,  onder  a 
'  system  of  law  which  prefers  males  to  females  m  the  cooise  of  descent, 
sad  in  wliich  the  right  of  primi^nitare  anong  the  males  ta  imreleitt- 
iogly  enforced.  Mr.  Hat^ve,  note  45.  to  Cir.  LitL  8.  b.  qvestions 
the  doctrine,  and  he  says  there  are  authorities  to  show  that  the  word 
heir,in  a  deed  as  well  as  in  awill,  may  be  token  for  nonMn  coUedmon, 
and  etand  fbr  heirs  in  general.  The^doctrine  of  Coke  was  very  vigor- 
ously attacked  by  Lord  Ch.  J.  Eyre,  near  a  century  ago,  in  Dabber 
V.  Trollope,  Amh.  453. ;  and  Lord  Coke  himself  showed,  in  Co.  IML 
SZ.  a.,  that  an  estate  toil,  with  the  word  heir  in  the  smguloT  nniiber, 
was  created  sad  allowed  in  39  An.  pL  30.  Notwithstanding  all  this 
authority  in  oppomtkHi  to  the  rule  as  stated  by  Lord  Coke,  andtheun* 
inteUigible  reason  assigned  for  it,  Bfr.  Prmtm  states  the  rnle  as  still 
the  existing  law,     Trtrtfiff  on  EHatet,  vol.  ii.  p.  8. 
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I  The  location  of  the  won)  in  any  particular  part  of  the  grant 
is  not  essential ;  for  a  grant  of  a  rent  to  A,  and  that  he  and 
his  heirs  should  distrain  for  it,  will  pass  a  fee.'  ****"  friMT"* 
TWlf  IH  npliliimhlii  in  nil  i  miiii  j  iim  i  n  governed l>y  the  rales 
of  the  common  law  ;  for  thou{^  prior  to  the  statute  of 
uses,  the  fee,  in  the  view  of  a  Court  of  Chancery,  passed 
by  reason  of  the  consideration,  in  a  bargain  and  sale,  at 
covenant  to  stand  seised  to  uses,  without  any  express  limi- 
tation  to  the  heirs ;  yet  when  uses  were  by  statota  trans- 
ferred into  possession,  and  became  legal  estates,  they  were 
subjected  to  the  scrupulous  and  technical  rules  of  the 
courts  of  law.  The  example  at  law  was  fdlowed  by  the 
courts  of  equity,  and  the  same  l^al  constructicKi  applied 
by  them  to  a  conveyanca  ta  job*,*'  If  «  man  purcfaaMs 
lands  to  himaelf  for  ever,  or  to  him  and  Inii  IIWHi|[>y  fm  |iliili 
he  takes  bat  an  estate  for  life.  Though  the  intent  of  the 
parties  be  ever  so  clearly  expressed  in  the  deed,  a  fee  can- 
not  pass  without  th^  yypj  ^f^ra  "  The  rule  was  founded 
ongmaiiy  on  principles  of  feudal  policy,  which  no  longer 
exist,  and  it  has  now  become  entirely  technical.  A  fendal 
grant  was  itjicti  jarii,  made  in  consideration  of  the  per- 
sonal abilities  of  the  feudatory,  and  his  competency  to 
render  military  service ;  and  it  was  consequently  confined 
to  the  liie  of  the  donee,  unless  there  was  an  express  pro- 
vision that  it  should  go  to  his  heirs." 

But  the  rule  has  for  a  long  time  been  controlled  by  a 
more  liberal  poHcy,  and  it  is  counteracted  in  practice  by 
other  rules,  equally  artificial  in  their  nature,  and  technical 
in  their  appUcation.  It  does  not  apply  to  conveyances  by 
fine,  when  the  fine  is  in  the  nature  of  an  actios,  as  tfie  fine 
gur  conutance  de  droit,  on  account  of  the  efficacy  and  so- 


a  LordCoke,mS BitMAK. 

b  lCo.fft.  b.  100.  b.  €Htbert  onUttiind  TnuU,  6y  Svgdta,  t». 
143.  Tapner  v.  Meilot,  WiUet'  Rif.  ITT.  Vui  Horn  v.  HanisM* 
1  DdL  Aq»-  137- 

e  BM,  Ch.  ].,  6  Mud.  Sep.  1D9. 

d  tBbct't.  Otm.  107,  lOD. 
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\tsatity  ot  the  eoawefm 
in  fee  M  implied.*  Nor  does  the  nile  apfily  to  ■  coauwiD 
lecovery,  which  ia  in  kgal  (XMitemplalioa  a  real  actioD ;  fcr 
Itfae  lecoverer  takes  a  fee  by  ficbon  <^  hw,  acconfag  to 
Itbe  eztrat  of  hiB  fonner  estate,  of  wbich  he  is  suf^KMed  to 
I  be  diiseised.''  It  does  not  iiffiiy  to  a  rdease  bj  way  of 
extsiffiiishttietit,  as  of  a  cofflBnv**^  paaiuni  f  nor  to  a 
pattitiMi  between  joiot-tenants,  coparceiiefs,aiid  loniits  ia 
eommoD  i  ihh-  to  rekasea  of  right  to  land  by  way  of  dis- 
cha^e  or  paatdi^  the  right,  by  mie  joiDt-tenaot  or  oopaKe> 
ner  to  another.  In  taking  a  distinct  interest  in  his  aepm- 
nte  part  ot  the  land,  the  rdeasee  takes  the  l&e  estate  in 
quantity  which  he  had  before  in  cooimon.''  Giants  to 
ewiwrations  aggregate  pass  the  tee  wit**"^!  *"  »aMln 
hein  or  succewofs,  because  in  jodgmeat  of  law  a  oorpoia.- 
tion  Jtever  dies,  and  is  immortal  by  means  of  perprtnal 
snoceMooo.'  In  wilh  a  fee  will  alio_MfifcJUlhBimh^Mri 
iem,  if  the  intMttion  to  pass  a  fee  can  be  clearly  ascertained 
from  the  will,  or  a  fee  be  necessaty  to  sustain  the  charge 
or  trost  created  by  the  will'  It  ia  likewise  anderrtood. 
that  a  court  of  equi^  will  supply  the  omission  of  wwds 
of  inbentance;  and  in  contracts  to  convey,  it  will  sus- 
tain the  right  of  the  party  to  call  for  a  couTeyanoe  in 
fee,  when  it  appears  to  have  been  the  intention  of  the  oea- 
tract  to  convey  a  fee. « 

ThoB  stands  the  law  of  the  land,  without  the  aid  of  legis- 
lalive  proriuon.  But  in  this  connttrr,  the  statute  law  hag 
in  seyeral  instances^  abolished  ti>e  mflexibJe  iu\e  of  thg 
common  law,  which  has  long  sumveci  tlie  reason  of  its 
iotrodnction,  and  has  reoidered  the  inaction  of  the  word 


a  Co.  IM.  9.  b.     Praloa  on  Eilalet,  vol.  ii.  51 ,  52. 

A  aid.    a  Blaeki.  Con.  a'iT. 

e  Co.  LUL  380.  a. 

d  Co.  IM.  8.  b.  273.  b.    Prettm,  vb  tup.  5.  55—39. 
.  «  Co.  Utt.  9.  fa. 

/Ibid.  Hold&stv.Uorten,!  T«r>niZ«p.411.  Fletcher  v.  Bmitoa, 
3  ibid.  656.  Newliirk  v.  Newkiik,  2  Comet'  Sep.  345.  Danei  Afy'- 
vol  iv.  ch.  128. 

g  Comffn't  Dig.  tit.  aitalreTy,^.  T.  1. 
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longer  aaceamry.  In  Viigiaia,  Kentucky,  AIiIm- 
ma,  lod  Mev-Vork,'  the  word  Seira,  or  other  wordi  of  in- 
heritsnce,  ue  do  Jooger  requieite,  to  create  or  convey  aa 
BBtate  in  fee ;  and  everr  ftrant  or  deviae  of  real  estate  made 
eufaeequait  to  the  Btafcite,  pamm  ait  the  interest  of  the 
grantor  or  testator.  iBJ'^  *|l"  mteat  to  paw  a  lea  eriAlB' 
or  mtereal  ajyeara  in  egpre«  terma  or  by  neceeaarY  iuipli- 
<afaon.  lae  atatate  of  flew-JTork  also  adda,  for  greater 
caation,  a  declaratory  proriBion,  that  in  the  coPBtruction  of  . 
erery  inBlnimant  creating  or  conTgying  any  estate  or  m- 
tereai  m  land,  li  afljll  b^  inft  n»tv  /.f  tL.  ^«..<»  t«  *.»y 
into  effect  the  JnttHition  (jf  tha-aattiaa^BQ  far  mm^cH  in- 
tomtion  can  be  collected  from  the  whole  inatrument,  and 
M  eonsiBtftnt  wi^fj  ^_  lailflB  of  law.  SoBlfl  61  ine  otlier 
atata,  as  new-Jersey,  North  Carolina,  and  Tennflasee,  have 
atoned*  the  proviiion  to  wills,  and  led  deeds  to  stand 
■upm  ihft  Mtded  ndes  and  conatnictioD  of  the  coamoD  law. 
They  hare  declared  by  statute,  that  a  devise  of  lands  shall 
be  cmutttted  to  convey  a  fee  simple,  unless  it  appears,  by 
expnea  words  or  manifest  intent,  that  a  lesser  estate  was 
ialeiided.'' 


a  SUiMt  ^  Virginia,  December  13,  1788.  Statute  <f  KaOada/, 
December  I&,  1796.  J^'tm-York  tUtittd  aiatuUi,  vol.  i.  748.  aect. 
J,  i.     Or^iWi  LoK  R^itUr. 

b  Mr.  HiunpbreyB,  in  Uib  E—m/  on  R«al  Property,  and  OuUmei  of  a 
Code,  p.  S35.  let  edit,  has  praposed  the  Mine  reform,  of  renderiof 
the  word  heirB  so  longer  neceamry  in  convejaDcea  in  he  ;  and  the 
American  lawyer  cannot  but  be  forcibly  stmck,  on  the  perusal  of  that 
work,  eqaally  remarkable  fbr  profonod  knowledge  uid  condensed 
tbought,  with  the  analog  between  hia  proposed  impioTemeiitB  and 
the  actual  cwdition  of  the  jurisprudence  of  this  country.  But  I 
think  it  rery  probable  that  the  abolition  of  the  rule  requiring  the  word 
heirs,  to  paoa  a  fee  by  deed,  will  engender  litigation.  There  was 
none  under  the  operation  of  the  rule.  The  intention  of  the  graotnr 
was  never  defeated  by  the  ^plication  of  it.  He  always  used  it  when 
be  intended  a  fee.  Technical  and  artificial  rules  of  long  standing  and 
hoary  with  age,  conduce  exceedingly  to  certainty  and  fixedneaa'  in 
the  law,  and  are  iufinilely  preferable  on  that  account  to  rules  subject 
to  be  bent  every  day  by  loose  latitudinory  reasoning,  A  lawyer  al- 
ways speaks  with  confidence  on  questions  of  right  under  a  deed,  and 
geoeraDy  circooiQWCtly  as  to  questions  of  right  under  a  will. 
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(3.)  A  qwdyied^  hase^  or  JetermiaMe  fix,  (for  I  dtafl 
uae  the  vrordB  pfonuBcooittty,)  u  an  inlCTeat  wtueh  mat 
eontiime  for  erer,  but  |f|f[  «■***'•  ~  Inh'-  "  '--  •*- — ="^ 
ly  wane  act  or  eyent,  eiicaiBiCTfliinff  ■>«  T^fl'IHIBUII^  W 
extort.  'Aouehtfaeolwect  onwluchitwrtaforpCTpe^T 
nuif  be  tnuttUory  or  periahaUe,  yet  Mch  estates  are  deem- 
ed fea,  becutte  it  is  aaid,  tfaey  have  a  posaibDity  of  endnr- 
rnKfererer.  A  limitatioii  to  a  man  and  his  ban,  so  kuig 
as  A.  shairoavc  betn  of  his  body ;  or  to  a  msn  and  his 
bwre,  tenants  of  the  manor  of  Dale ;  or  tiD  the  marriage 
<tf  B. ;  or  so  long  as  Sl  Paul's  church  shaO  stand,  or  a  tree 
diaU  stand,  are  a  fan  of  the  many  instances  gireo  in  the 
bo(Asin  wliich  itw  ^«  t«  will  Af-^tttjA  to  the  beyy^  byt  etair 
tinue  no  kmger  than  the  pi^inJ  nwm^i^Ml  m  tfaa  respec- 
tiTC  linutatioM.  or  .«hy9  ^  'T'l'^^^'StlB  m"""^  '"  '*  "» 
at  an  end.*.  If  the  cTent  roaAed  out  as  the  faoundarr  to  the 
timeof  Ute  continoance  iw  tue  eatate,  becomes  impoasibhC 
MbvttwdttUIIM  B-BWIire  BB  lliMfmA.U>eartate'tKn_ 
ceaaagtobe  detetnunaMe,  and  changes  into  a'simfHe  and 
absohite  fee.;  bat  until  that  time,  the  eiUie  b  m  me  gran^'** 
tee^Diect'only  to  a  pog«l>ifi^^  rererter  in  HJ^j^roBir" 
It  M  tlie  upcertamty  oi'  (J>e  event,  and  the  poadMitT  thai 
tbe  fee  m^miof  ever,  tiMii  iSBenttw  estate  a  fee,  and 
1^ mwely a  faWUMfl.  All  Ufa  *"""  f "' V deiBateJ tif^ 
anVstcWWy  aWHli.  hre  JaSS'!"»^*'«  fr«  ""H  /-™tinnp 
descendiMe  mnentaftces  imtil  tnev  are  discharged  from 
the  determinable  quality  annexed  to  them,  either  I7  the 
happening  of  the  event,  <»\3j  a  release.^  These  gasified 
Of  dMenoinable  fees  are  l&ewise  termed  base  fees,  becanse 
their  duration  depends  upon  the  coaemTenoe<^  eoHtierri 
drenmstances,  whic^h  qu^ify  and  debase  the  pori^  of  the 
tide.    A  tenant  in  tail  may,  by  a  bargain  and  sale,  lean; 


a  Pfcwd.  557.  a.  lOCb.  >1.b.  11  Oi.  49.  a.  1  U.  JZoym,  32e- 
PouwU,  J.  b Idle  V.  Cooke  i Ld.  Btapn.  IIAB.  i  Blatk.  Cv".  l^tf* 
Prtrion  on  EdaUt,  vol.  i.  431, 432, 433.  441. 481, 462, 4S3. 

(  Gdodsnght  V.  Searle,  S  WUm.  Rep.  29. 
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u)d'relea«6,  or  coTeoant  to  stand  aeiaed,  crente  a  base 
fee,  which  will  not  determine  until  Uia  issue  in  toil  eaten.* 
If  the  owner  of  a  determinaMe  fee  conveys  in  fee,  the 
detenninabie  quaiity  ol  the  estate  lollowa  Af  Vbub^Y^  i  .flffl 
this  ia  louiHted  npon  tfte  soaoJ  maxim  of  the  common  law, 
t&t  nM6  IWtni  MM  JllW  M  tdmia  trfmiferre  outm  yy. 
habet.  W  ithjn  tnat  rule,  the  proprietor  of  a  gnalified  fee 
has  ibe  same  rights  and  pririleges  over  the  estate  as  if  he 
were  a  tenant  in  fee  simf^e ;  all  the  estate  is  in  the  (eoSkti 
notwithstanding  the  qnalification,  and  no  remainder  can 
be  limited  over,  nor  any  rcTersion  expectant  tfaereoo,  other 
than  the  possibility  of  a  reverter  when  the  estate  determines, 
or  the  qualification  ceases.'* 


a  MacbeJI  v.  Clarke,  2  Ld.  Raym.  778.  The  spprcnticc  of  the 
Middle  Temple,  in  the  coiUEe  of  his  lesmed  uid  BnCCMsfiil  ugumont 
in  WaJiingbain'*  cue,  (PtModM,  M7.  657.)  stated  tbe  dbtinoliM 
which  bu  b«eD  Mowed  by  Hr.  Preeton,  betweeo  ■  det«Biiiiid>le  u4 
s  bwe  fee,  vid  be  gives  the  following  obscure  explaiwtaoii  of  the  latter ; 
"  A.  has  a  good  and  absolute  estate  in  fee  siinide,  and  B.  bos  another 
estate  of  fee  in  the  same  land,  which  shall  descend  from  heir  tobeir, 
but  which  is  base  in  respect  of  the  fee  of  A.,  and  not  of  absohite  per- 
petuity, as  the  fee  of  A.  IS."  He  then  gives  the  following  exsini^,  by 
wfty  ofillusttation;  "If  h  man  mokes  a  gift  in  tul,  and  the  donee  ba 
attainted  of  treason,  the  kiBg  sliaU  bare  the  Itnd  as  kng  as  tha«  are 
(uij  heirs  offfiebody  of  the  donee;  and  in  that  case,  there  are  two 
fees,  for  the  donor  bos  bis  andent  fee  simple,  and  the  crown  another 
fee  in  the  sune  land,  which  ia  but  a  base  fee,  for  it  is  younger  in  time 
than  the  feeoTthe  donor,  and  if  the  h«rs  of  the  body  of  the  donee  foil, 
the  fee  is  gone,  whereas  the  fee  of  the  donor  uever  peririies ;  it  is 
pure  and  perpetual,  while  the  other  is  but  base  and  transitory."  Mr. 
Preston,  in  his  TrtatueonEdaUt,-<nA.i.  460.  468.,  defines  a  qnalified 
fee  to  be  an  intneat  given  to  a  man  and  to  certain  of  liiB  hflirs  only,  OS 
toamonBtdhis  heirs  (m  the  part  of  his  father;  but  this  is  termed  in 
PfaxBden,  241.  b.  a  fee  ample  conditionaL 

b  10  Co.  97.  b.  Prcfion  on  EtbOu,  vol.  i.  484.  According  to  Lord 
Ch.  J.  VaQghao,  the  reverter  in  this  caee  ig  a  qwiri  revenam,  and  be 
did  not  see  why  \  remainder  mi^t  not  be  granted  out  of  sncb  a  qua. 
hfiedfee.  Gardner  V.  Sheldon,  Ftn^Aon,  369.  But  the  rule  Is  pr<^bly 
otherwise,  and  on  a  fee  simple  coDditional  at  common  law,  a  remain- 
der could  not  be  created,  fbr  the  fee  was  the  whole  estate.  There  was 
,  only  a  poBmbility,  or  right  of  reverter  left  in  the  donor,  and  that  was 
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3.  A  amditional  fee  U  one  n^ich  rettniiiu  the  fee  to 
gome  particular  lieirB  exclueive  of  otfaefB.  aa  to  the  t^draof 
-ataiao'a  body,  or  to  tne  heira  mala ^gfJujJiadg^  Thia 
VM  at  tbe  commoD  Isff  ConBtnied  to  be  a  fee  simi^  od 
csQodition  thai  the  grantee  had  the  heirs  prescribed.  If  the 
{Ttuitee  died  without  such  iisue,  the  lands  reverted  to  tbe 
^aotor.  But  if  he  had  the  specified  issue,  the  condition 
was  supposed  to  be  per&rmed,  and  the  estate  became  ab- 
solute, so  &r  as  to  enable  tbe  grantee  to  alien  the  land, 
and  bar  not  only  hia  own  issue,  bat  the  po«ilHlity  of  a 
reTertcr.  By  baring  iqfflw-  tha  condiUon  was  performed 
ibr  three  purposes ;  to~M8n.  to  forfeit,  and  ip  charge. 
Even  before  issue  had,  the  tenant  utRUIte  siniple  confl-' 
tional  migbt  byfeofiment  have  bound  the  issue  of  his  body. 
fiat  there  still  existed  the  possibili^  of  a  reverter  in  the 
donor.  After  -issue  bom,  the  tenant  could  also  bar  thel 
dooorand  his  heirs  of  that  possibihtv  of  a  reversion,  t^n^  the  I 
course  of  descent  was  not  altered  by  having  iseae."  The 
common  law  provided  the  formedon  in  reeerter,  as  the 
remedial  writ  for  tbe  grantor  and  his  heirs,  after  the  de- 
termination of  the  gift  of  the  conditional  fee,  by  the  faihire 
of  beirs.*  Before  the  staluta  de  donU,  a  fee  on  cosdition  that 
the  donee  had  issue  of  his  body,  was  in  fact  a  fee  tail,  and 
the  Umitation  was  not  effitced  by  the  birth  of  issae.  JfltiP 
donee  died  without  having  aliened  in  fee,  and  without  leav- 
ing tffiue  general  or  special,  according  to  the  extent  of  the 
gift,  die  land  reverted  again  to  tbe  donor.  Bat  the  tenant, 
after  the  lurth  of  issue,  could  and  did  alien  in  lee ;  and  this 
alleged  breach  of  the  condition  of  the  grant,  was  the  occa- 
sion of  the  statute  of  Westminster  3d.  13  £ltbD.  I.  cl.  com- 
monly called ,the,B^ulEui(jdonu,  which  recited  tha  evasion 


not  an  Ktual  estate:  (£.<«,  Ch.  J.  in  Martin  v.  Strachan,  5  3Vm>  i^p. 
107.  oote;]  and  }ret  Hr.  Pmstoii  (on  £itntes,  voL  ii.  363.)  coocludM 
thatliinitatioiiBofrein&indeiv,  oflor  qiulifieil  or  limited  ctrtato  of  inhe* 
riUnce,  were  in  use  at  commoa  lew. 

a  JTktd,  lib.  3.  ch.  S.  sect  5.    2  Blaekt.  Om.  Ud. 

b  Biwfom  lib.  3.  ch.  6.  IT.  b.   Co.  Ull.  19.  a.    2  £at.  S-IS. 

r  F.Jf.  B.219. 
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of  the  condition  of  the  gift  by  this  subtle  comtnictioo,  and 
coDBequent  alionation,  going  to  defeat  the  intention  of  the 
dontH*.  The  statute  accordingly,  under  that  [vetence,  pn- 
served  the  estate  for  the  benefit  of  the  israe  of  the  grantee, 
and  the  reversion  for  the  benefit  of  the  donor  and  hiii  heiiB, 
by  declaring  that  the  will  of  the  donor,  according  to  the 
form  of  the  deed  manifestly  expressed,  ^ould  be  observed, 
and  that  the  grantee  sboold  have  no  power  to  alien  the 
land.  It  deprived  the  owner  of  the  feud  of  his  ancient 
power  of  abenation,  upon  his  having  issue,  or  perfonning 
the  condition,  and  the  donor's  possibili^  or  right  of  re- 
verter was  turned  into  a  reversion.  The  food  was  to  re- 
njun  unto  the  issue  according  to  tlie  form  of  the  gif^  and 
if  such  issue  foiled,  then  the  land  was  to  revert  to  the  gran- 
tor, 6t  hia  heirs  ;  and  this  is  frequently  conaidei|*^  *»  h"** 
been  the  origin  of  estates-tail,  though  the  statute  rather 
gave  perpetuity,  than  originally  created  that  ancient  kind 
effetidal  estate.* 

'{4.)yOf  Fees  taS. — The  statute  de  tUmis  took  away  the 
powp  of  alienation  on  tbeTJrth  of  issue,  and  the  courts  of 
jmucc  consmered  that  the  estate  was  divided  into  a  particu- 
Ju  estate  b  the  donee,  and  a  revcrnon  in  the  donor.  Where 
the  donee  had  a  fee  simple  before,  he  had  by  the  statute 
only  an  estate  tail ;  and  where  the  donor  had  but  a  bare 
possibility  before,  he  had,  by  construction  of  the  statute, 
a.  reversion  or  fee  simple  expectant  upon  the  .estate  tail. 
[Under  ihia  divisiop  of  the  estate,  the  donee  could  not  \ms 
[or  chai^  hie  issue,  nor,  for  default  of  issue,  the  donor  or  his 
heirs,  and  a  perpetuity  was  created.  The  inconvenience 
I  of  these  fettered  inheritancesj  is  as  Btrwigly  described,  and 


a  Sir  Uutin  Wright  [Ini.  to  Tenurti,  189.]  observes,  that  the  sta- 
tute it  dcrnt,  did  not  create  en;  new  fee,  out  re  out  mmine.  It  onlj 
Bfivered  the  limitation  from  the  condition  of  the  gift,  accordin^^  to  the 
manifeet  intent  of  it ,  and  Testored  the  effect  of  the  hmitation  to  the  ia- 
Hue,  end  the  reversion,  aa  the  proper  eflect  of  the  condition,  to  the 
donor.  The  fee  aimple  ccmditional  at  coounon  law,  was  declared,  in 
the  cape  of  Willion  v.  Berklej,  Piouid.  ^59,  to  be  the  same  as  the 
f  statctail  under  the  statute  rf«  rfwiV. 
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the  pdk]'  of  them  as  jJainly  coDdenmn),  in  the  writings  of 
Lord  Uacon,  and  L.ora  uoRe,  id  Bf^Bb^qaent  authon,* 
and  the  tnie  policy  and  rule  of  the  commoD  law  is  deemed 
to  have  been  overthrown  by  the  §tatu'-^  dp  dtmit  establith- 
ishing  thoae  perpetuities.  Attempts  were  frequently  made 
in  Parliament  to  get  rid  of  them,  but  the  bills  introduced 
fin-  that  purpose  (and  which  Lord  Coke  says  he  had  seen) 
were  uniformly  rejected  by  the  feudal  aristocracy,  becune 
estates  tail  were  not  liable  to  forfeiture  for  treason  or  felony, 
nor  cbargeaUe  with  the  debts  of  the  ancestor,  nor  bound 
by  alienaUon.  They  were  -very  condudve  to  the  secnri^ 
and  power  of  the  great  landed  proprietors  and  their  femi- 
lies,  but  very  injurious  to  the  industry  and  commerce  of 
the  nation.  It  was  not  until  Taltfmiiif't  ctf^o,  |V  IM™  IV 
thatrehefwas  obtained  against  this  great  national  grievance, 
and  It  was  given  t>y  a  Dold  and  unexampled  stretcb"0r 
the  power  (^Judicial  legislation.  The  judges  upon  ctHinil- 
tatton re«olved,thataDestatatailmightbecutofl'andhy]yd  . 
by  a  common  recovery,  and  that  by  reyi]ijp  of  th^  'p^^mJn* 
recompenBeTtE^eoromon  recovery  was  not  within  the  re- 
straint of  |he  statute  de  donia."  'I'hese  recoveries  wera 
afterwards  taken  notice  of,  and  mdirectly  sanctioned,  by 
several  acts  of  Parhament,  and  have  ever  since  their  appli- 
eation  to  estates  tail,  been  held  as-one  of  the  lawful  and  es- 
laUished  assurances  of  the  realm.  The^  are  now  considered 
simply  in  the  light  of  a  conveyance  on  record,  invented  \f_ 
give  a  tenant  in  tail  an  absoliite  potygr  *r  ^i^p"*^  "*"  *■" 
estate,  as  if  he  were  a  tenant  in  fee  simple;  aiid  estates 
tail  JnEnglancJ.  lor  umiHt;  Hinfe_Mm,  mSTSSSStS^^T^ 
almost  tlie  same  atate^  even  before  issue  bom,  as  ooik|i- 
tionai  fees  were  at  yimipoif  law,  alter  the  condition  was  per- 
formed by  the  birth  of  issge.  A  common  recovery  reiw^m 
affluniUlHltBS^Jiiton^ySat^tail.anti  an  ai>solo{e,'iifttetter- 
e<J^^ITI^e^inipfe,  passes  aa  tne  legaJ  ptipj-t  »j)f)  nperatinr. 


a  tAmHaeoa  on  the  vntflhelme.— Co.  LiU.  19.  h.    6  Co.  40. 
b  Co.  LUt.  19.  b.    Mildmay's  cMe,  6  Co.  40.     Murr  Portriu^tmt' 
(we.  10  Co.  35. 
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of  a  conanm  recOTay.  It  ia  the  only  mode  of  copveyanee 
in  EDgJaaJ,  by  wttJcIT  a  tenant  io  tail  can  effectualiy  dock 

or  TOiddile  tec,  and  he  will  not  exclude  hii  heira  per  for- 
mat doaL  Even  bv  fine  he  only  ban  bis  iMue,  and  not  sob- 
■equent  remainden!  He  conveys  only  a  base  or  qualified 
fee.  though  the  remainder-man  will  be  barred  by  limitation 
of  time,  as  a  stranger  would  upon  a  fine  levied  with  pro- 
clamatioDB.  It  ia  the  common  recovery  onlY.Jha.t  pasBei 
an  absolute  title.*  In  Mary  fortjagton't  catej*  Lord  Coke 
says,  that  the  judgmentin  13  Eldm.  1.  was  no  new  inventioa, 
but  approved  of  by  the  resdutions  of  the  sages  of  the  law ; 
who, "  perceiving  what  contrations  and  mischteb  had  crept 
in  to  the  diaqaiet  of  the  law  by  these  fettered  inheritances, 
upon  consideratioD  of  the  act,  and  of  the  former  eiposition 
of  it  by  the  sages  of  the  law,  always  after  the  said  act,  gave 
judgment  that  in  the  case  of  a  common  recovery,  where 
there  was  a  judgment  against  ^c  tenant  in  tail,  and  another 
judgment  against  the  vouchee  to  have  in  value,  the  estate 
should  be  barred." 

Estates  tail  were  introduced  into  this  country  with  the 
other  parts  of  the  English  jurisprudence,  and  they  subsisted 
in  full  force  before  our  revolution,  subject  equally  to  the 
power  of  being  barred  by  a  fine  or  common  recovery .^Bu^^ 
the  doctrine  of  estates  tail-  and  thfi  comnlftx  and  multifa- 
lious  leamiag  connected  with-itJiiavebectfin^^quite  obso- 
lete in  most  parts  of  the  United  States.,  In  Virginia,  estates 
tail  were  abolished  as  early  as  1T76,  and  in  New-York,  as 
early  as  1783,  and  all  estates  tail  were  turned  into  estates 
in  fee  simple  absolute.'  So,  in  North  Carolina,  Kentucky, 
Tennessee,  Georgia,  and  Missourii  estates  tail  have  been 
entirely  abolished  by  being  converted  by  statute  into  estates 


a  MuHn  v.  Strachao,  g  Term  Rep.  107.  note.  This  case  ww  ftf- 
finned  in  the  House  of  Lords,  WUUt'$  Rep.  444. 

b  10  Co.  88. 

e  Act  ^  Pirgmia,  of  7th  October,  1776.  Loot  ^  Jf.  Y.  sess.  6. 
ch.  Z. — MSB.  9.  ck  13.    Jf.  T.  Rented  Statute*,  vol.  i.  7«.  eec.  a 
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in  fee  simple.*  In  the  states  of  Vennoot,  Ind^oa,  Dlinoit, 
South  Carolina,  and  Louisiana,  they  do  not  appear  to  be 
knoHn  to  their  laws,  or  ever  to  have  existed  ;  but  in  serend 
of  the  other  states,  they  are  paitialJy  tolerated,  afid  eiist  in 
a  qnaUfied  d 


Reg.  under  the  appropiUte  bettils.  No.  8. 

b  In  New-Huspehire,  eatatoB  tail  ue  nid  to  be  cetained,  bat  I 
should  infer  from  Btatntee  passed  in  118B,  1701,  kod  179S,  lespectiitg 
conveyances  bj  deed  and  b;  nill,  and  the  course  (^  deecentB,  that 
eetctea  toil  were  esKotlally  aboUehed.  In  Alabama  and  Muman;^, 
a  man  may  courey  or  deviae  land  to  a  anccMmon  of  donees  then  Irring, 
«Bd  to  the  heire  of  tbe  remaindeT-man.  In  Connecticat,  by  atmtiite, 
(firiji'*  Sep.  118.  176,  IT?.  An/T(  Dig.  vcd.  i.  79.)  andin  QHao  and 
MisBouri,  if  an  estate  tail  be  crealed,  the  fitst  donee  takes  a  ]ife  estate, 
and  a  fee  simple  vests  in  the  heira,  or  person  having  the  remainder 
after  the  Ufe  estate  of  tbe  grantee.  This  is  also  the  case  in  Netv- 
Jeney,bf  tbe  act  of  1830,  though  difficulty  has  been  sn^fested  ta 
exist  if  tbe  grantee  hae  no  chQdren,  or  their  issne.  {Oriffitk'i  lUg.) 
The  taunt  in  tail  in  those  states,  b  in  reality  bat  a  tenant  for  life, 
withoDt  the  power  to  do  any  act  to  deftat  or  incmi^r  the  estate  in 
the  hands  of  tbe  beb  or  person  in  remainder.  In  Rhode  Island,  estates 
tail  may  be  created  by  deed,  but  not  by  will,  longer  than  to  the  children 
^  the  devisee,  and  they  may  be  barred  by  deed  or  will — Estates  tail 
exiit  in  Maine,  Hassachusetta,  Delaware,  and  Pennsylvania,  subject 
■everthelesa  to  be  barred  by  deed,  and  in  two  ig  these  states  by  wiQ, 
and  they  are  chargeable  with  the  debts  of  tbe  tenant  (/Xsk**  Mr. 
vol.  iv.  G31.  IJthgow  V.  Kavenagh,  9  Jtau.  Rep.  IS7.  170.  173. 
8t(itfi<«^^au.  1791.  c  60.  Jackim on  Rod  Adioiu,  i9^.)  Abe 
ample  passes  on  a  judicial  sale  to  satisJy  a  charge.  This  Is  so  decided 
in  one  of  those  states,  and  tbe  same  consequence  mnet  follow  in  all  of 
them  when  tbe  land  is  chargeable  with  debt  (Gausev.  Wiley,4Sng'. 
Sf  Ramie,  509.)  In  Maryland,  estates  tail  geatral,  created  Bnce  tbe 
act  of  1766,  are  now  understood  to  betirtoally  abcdiahed,  anee  they 
descend,  and  can  be  conveyed,  and  are  devisable,  and  chargeable  with 
debts,  iu  the  same  manner  as  estates  in  fee  simple.  It  is  eqnaQy  ni»> 
derstood  that  estates  tail  ipcctai,  are  not  affected  by  tbe  act  of  1766, 
and  therefore  the  decinons  prior  to  Newton  v.  Griffith,  (t  Rarrit  If 
GiU,  111.)  would  seem  to  apply  to  that  qieoBs  of  estates  tail  Soch 
estates  may  be  barred  1^  deed  as  well  as  by  cnnmon  recovery ;  and 
they  are  chargeable  with  debts  by  mwtgage,  and  not  otherwise ;  and 
they  ere  not  devisable;  and  if  the  tenant  dies  seised,  they  go  totiv 
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CopdititHM^  fees  at  commoo  law,  aa  known  and  da- 

fanTgwiinP  iimiiiii  -u  ,M!.  I....  ^;;„r 'sr 

talten  01  the  tate  erf"  eatateain  fee  tail,  and  have  not 
bwn  reviVM  hi  lh&  coiuiiry.  H^^torjr  bmitatloM  uiwl^' 
the  restnctions  requisite  to  prerent  perpetuities,  and  estates 
in  fee  upon  cooditipn,  other  than  those  teclmical  COQ- 
ditiooal  fees  of  which  we  are  spealung,  are  familiar  to 
our  American  jurisprodence,  as  will  be  more  folly  showB 
in  a  subsequent  lecture.  In  Connecticut,  the  doctrine  of 
conditional  fees,  so  fsi  as  they  are  a  species  of  entaib,  re- 
straining the  descent  to  some  parttcalar  heirs  in  ezclmioD 
of  others,  have  oerer  been  recognised  or  adopted.*  These 
conditional  fees  are  likewise  understood  to  be  abolished  in. 
Virginia,  by  a  statute  which  took  effect  in  17S7 ;  and  this 
I  apprehend  to  be  the  better  construction  of  the  statute 
law  of  New-York  in  respect  to  these  common  law  entail- 
ments ;  for  the  own^  can  alienate  or  devise  them  as  well 
as  an  absolute  estate  in  fee.  By  the  act  of  ITS?.**  eTcry 
freeholder  was  authorized  to  give  or  sell  at  his  pleasure 
any  lands  whereof  he  was  seised  in  fee  simple  ;  and  by  the 
act  of  1813,"  every  person  having  an  estate  of  inheritance, 
Traa^mCIe^?^ive?r  devise  the  same  ;  and  by  the  new 
revised  statutes,*'  every  person  capable  offaolding  lands,  and 
seised  of  or  entitied  to  any  estate  or  interest  therein,  may 
alien  the  same.  These  qualified  fees  are  estates  of  inheri- 
tance in  fee  simple,  though  not  in  fee  simple  absolute;"  and 
they  would  seem  to  come  within  the  letter  and  spirit  of 
the  statute  provisions  in  New-York.  In  South  Carolina, 
fees  conditional  at  common  law  exist,  and  fees  tail  proper 


ianie,  but  nottocoUaterals.  (Stotutet^  178S  snd  1799.  SHarrUijf 
JIfHmry,  Zi*.  1  Barn*  ^  Jokiu.  344.  465.  Z  Ibid.  69.  SSt.  314. 
3  Aid  303.) 

a  Sirby"*  B^.  1 18.  176.    3  Dag,  339.    Sm/Vi  DigM,  vol  l  TV. 

b  Lmntjr.  T.  sew.  10.  ch.  36. 

c  LiPBtJf.  r.  sen.  39.  ch.  33. 

tt  jr.  r.  Rented  Slatvlet,  vol  L  719.  sQC.  10. 

e  LUt,  see.  13.    Co.  LitU  19.  a. 
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have  never  existed.  The  firat  donee  takes  an  estate 
life,  if  he  hns  ao  issue  ;  bat  if  he  has  isaue,  the  condition 
the  grant  is  performed,  and  he  can  ^lien  the  land  in 
stinpl&* 

The  general  policy  of  this  couiitrj_doai.jfltjafiQuiaiie— 
rcatiSntaiiponTBr  iJowet  ol'  alienation  of  land ;  and  ths 
Plew-joTK  Meottea  istatmet  nive  considerabl)'  abridged 
the  prevailing  extent  of  executory  limitations.  The  ca- 
pacity of  estates  tail  in  admitting  remainders  over,  and  of 
Hmitationa  to  that  line  of  heirs  which  bmily  interest  or 
pohcy  might  dictate,  rend««  them  still  beneficial  in  the 
eettlement  of  English  estates.  But  the  tenant  in  tail  can 
alien  his  lands  by  fine  or  recovery ;  and  the  estate  tail  can 
only  be  rendered  inalienable  during  the.  settlonent  on  the 
tenant  for  life,  and  the  infancy  of  the  remainder-man  in 
tail.  Executory  limitations  went  fiirther,  and  allowed  ^e 
party  to  introduce  at  his  pleasure  any  number  of  hves,  on 
which  the  contingency  of  the  executory  estate  depended, 
provided  they  were  lives  in  b^ng  at  the  creation  of  the 
estate ;  and  to  limit  the  remainder  to  them  in  succenon, 
and  for  twenty-one  years  afterwards.''  This  waa  the  rule 
settled  by  Lord  Chancellor  Mottingham,  in  the  gretit  caBe 
of  the  Duke  of  Norfolk  f  and  the  decision  in  that  case  has 
been  acquiesced  ui  uniformly  since  that  time,  agj^i^gqi 
attempt  to  fetter  estates  by  a  more  indefinite  extent  of 
linu^&SBTTJnnibre  subtle  aim  at  a  perpetuity,  has  been 
defeated."  But  the  power  of  protracting  the  period  oj 
ilienation  baa  been  restricted,  m  New- York,  to  two  succes" 
uve  eatatea  for  hfe,  limited  to  the  lives  of  two  personB  m 
bemg  at  the  creation  of  the  estate." 


a%Ba>f,39T     I  jeCord'i  Ch.  Rep.  9i.Zilrid.^2i.  3SG.  3ia. 

t  Id  B«njovgfa  v.  fidridge,  l  Stmoni,  173.  3S7.  a  limitation  wts 
made  to  depend  <m  an  ahsolute  termortwen^-oneyeuB  after  twent;- 
oglit  fivee  in  being  at  the  testator's  death  ! 

e  3  Catu  in  dutacery,  1. 

d  Dvke  of  HulbotODgh  v.  Eail  Godoipbin,  1  Eden't  Btp.  49<(. 
Long  V.  Blackall,  7  Term  lUp.  100. 

e  Jf.  r.JtOTW«(fStohito,voL  i.  733,724.  KC.  17. 19. 
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The  En|i;fah  iaw  of  entyl  14  bo  greatly  ini%ated,  as  to 
Tfimove  toe  most  serioaci  inconveniences  that  attenci  that 
qiteies  of  estates ;  and  it  is  the  opinion  of  the  most  expe- 
rienced English  property  lawyers,  that  the  iaw  of  email  is 
a  hiqipy  medinm  between  the  want  of  any  power,  and  an 
unlimited  power,  over  the  estate.  It  accommodates  itself 
admirably  to  the  wants  and  convenience  of  the  father  who 
ii  tenant  for  hfe,  and  of  the  son  who  is  tenant  in  taii,  by 
the  GEpacity  which  they  have,  by  their  joint  act,  of  opening 
(he  entail,  and  resettling  the  estate  from  time  to  time,  as 
iamily  exigencies  may  require.  The  pritil^es  of  a  tenant 
in  tail  are  very  extensive.  He  not  only  can  alienage  lUe*' 
fee,  bat  ne^l^Tommi^^  kind  of  waste  at  bis  pleasure.* 
And  yet,  with  a  Btrange  bind  of  inconsistmcy  in  the  law, 
he  IS  not,  any  more  than  a  tenant  -for  life,  bound  to  dis- 
charge  incnmbranccs  on  the  estate.  If,  however,  he  does 
it,  or  pays  the  interest  on  them,  he  is  presumed  to  do  it  in 
favour  of  the  inheritance."  He  is  not  obliged  even  to  keep 
down  the  interest  on  a  mortgage,  as  a  tenant  for  life  is 
bound  to  do.  If,  however,  he  discharges  the  incumbrance 
Or  the  interest,  he  is  prMumcd  to  do  it  in  favour  of  the  in- 

Eeritahce ;  for  he  might  acquire  the  absolute  ownership  hy 
recovery,  and  it  belongs  to  his  representatrves  to  dis- 
rove  the  presumption.'  On  the  other  hand,  the  tenant 
cannot  affect  the  isaue  in  tail,  or  those  in  remainder  or 
revenion,  by  his  forfeitures  ot  engagements.  They  ate 
not  subject  to  any  of  the  debts  or  incumbrances  created 
by  the  tenant  in  tail,  nnleas  he  comes  within  the  operatioD 
of  the  bankrupt  law,  or  creates  the  mortgage  by  fine.*) 

Entails,  under  certain  modifications,  have  been  retained 
in  various  parts  of  the  United  States,  with  increased  power 


a  Xt)teley,  234.     duet  len^.  TalM,  U. 

b  Ameabury  t.  Brown,  I  Veiey,  447.  Eul  of  BuokingliunBhiie  v. 
Hobut,  S  SwMflon,  186. 

c  Lord  Tatbot,  in  Chaplin  v.  CUplio,  3  P.  Wint.  335.  Ames- 
buy  V.  Brown,  1  Piway,  4T7.    Eart  of  Buddnghamshire  v.  Hob&it. 


d  I«j)kiiis  V.  Keymes,  1  l/tv.  S3T. 
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ma  the  ptapettjt  ud  greater  beSqt  of  ■Eeaabon.  lie 
dwie  to  ereauve  afid  popetnate  famfly  ioflimKse  aad 
propel^  is  veiy  ptevakat  with  maakmd,  and  ii  dseph- 
aeated  in  the  human  afectwnt.* 

Thk  pix^MOsi^  is  attended  whh  Baar  be&efidal  eftcta. 
Bat  if  the  doctrine  of  uttaih  be  calculjui  to  rtimnhie  ex- 
ertiui  and  econoiiij,  by  the  hope  of  pladng  Uie  finiu  of 
talent  and  indtutiy  m  the  pGoenoo  of  a  loqg  taie  of  fineal 
deaceDdants,  nndstnibed  by  tbur  fiiUy  or  extimngance, 
they  have  a  tendency,  on  the  other  band,  to  deairoy  the 
exdtement  to  actioo  in  the  issue  in  tail,  and  to  leave  an 
accumulated  man  of  prapbrty  in  the  hands  of  the  idle  ana 
the  vioioiia.  TW  ^g^  jggatpA  ftfun  aetoal  observation, 
ihateatailinenla  were  anfavoonUeiD  agricoharal  inqiroTe- 
nent.  The  practice  of  perpetnal  entaih  is  carried  to  a 
great  extent  in  Scotland,  and  that  eraiaeBt  pUosopher  ob- 
served, half  a  century  ago,  that  one  third  of  the  whtJeland 
of  the  countrywas  loaded  with  the  firtterBofastiictt»tail; 
and  it  is  ondeistood  that  adibti(»s  are  every  day  making 
to  the  qoantity  trf"  land  in  tail,  and  that  tbey  now  e&tenJ 
over  half  the  eoontty.  Some  of  the  moat  diBlinguished  ol 
the  9cots  statesmen  and  lawyns  have  united  in  cwMlemn- 
ing  the  policy  c^  peq>etDal  entails,  as  removing  a  very 


aCb.  J.  Ci«w,  ofthe  K.  B.,  in  tbe  great  cue  oancemfat^tbeEatl- 
doinofCMbid,inwbieh  that  boaae,  ondeT  the  name  of  De  Veie,  to 
tneei  up  thrao^  «  regukf  covne  <J  descent  to  tbe  tane  of  Wiffiam 
the  CiHiqiieroT,  obaerved,  tfau  "  thae  was  do  man  that  hatfa  anj  ap- 
pcehenaioii  of  gentry  or  niibknew,  bat  his  tffectifui  standa  to  the  cm- 
tinnaDce  of  so  noble  a  name  and  faooae,  and  would  take  hold  of  a 
twig  or  twine  thread  to  npboU  it."  [Sir  IFm.  Jcmt^  Rip.  101.  1 
Charles  I.)  But  the  Inatre  of  faipilJM,  and  the  aKaOmenCa  of  pro- 
pert;,  are, like  man  hiinaelf,peri«hahle  and  fleeting;  and  theCh.  Ju»- 
tice,  in  that  Ter;  caae,  atajra  for  a  nKnnent  the  eoorae  of  his  argainent, 
and  monliiea  on  nich  a  theme  with  great  eoergj  and  pathos. 
"  There  must  be,"  be  obaerrea,  "  an  end  of  names  and  itigniti^t,  mad 
whataoerer  is  terreiie.  Where  is  Mowbray?  Where  is  HoitimeT  ^ 
Nay,  whichis  moreand  most  of  aIl,whereisPlBntag(9et  P  Theyar<> 
entombed  in  the  oms  and  aepulrhm  of  mr^tality." 
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iferful  incentive  to  persevering  indtutry  and  boneat  am. 
jfaiou.  They  are  condemned  as  equally  inexpedient  uid 
/  oppressive;  and  Mr.  Bell  sincerely  hoped  that  some  safe 
course  might  ere  long  be  devised,  for  restraining  the  exor- 
bitant effects  of  the  entail  law  of  Scotland,  sod  fbi  intro- 
dncing  some  limi%ionB  consistent  with  the  rules  of  justice 
and  public  poUcy.*  EnlaiUnenta  are  recommended  in 
monarchical  govemroenls.  ^  a  nroie^"-'"  *»  *>ir  pm — 
and  mBuenceof  the  IttPded  aristocracy ;  but  such  *_aftlkat.. 
has  no  application  to  repuplican  esUfalishment^  yhere 
wealth  does  not  form  a  permanent  distinction,  and  under 
which  every  individual  of  every  family  has  his  equal  ri^ts, 
atid  is  equally  invited,  by  the  genius  of  the  inatitutS^ns;,  to 

I  depend  upon  his  own  merit  and  exertions.  Every  family, 
stripped  of  artificiBl  supports,  is  obliged,  in  this  country,  to 
repose  upon  the  virtue  of  its  descendants  for  the  perpetuity 
of  its  fame. 

The  simplicity  of  the  civil  law  is  said  by  Mr.  Gibbon,  to 
Iiave  been  a  stranger  to  the  long  and  intricate  system  of  oo- 
tails,  and  yet  the  Roman  trust  settlements,  or ^;itln  cowimt- 
sa,  were  analogous  to  estates  tail.  When  an  estate  was  left  to 
an  heir  in  trust  to  leave  it  at  his  death  to  his  eldest  son,  and 
so  on  by  way  of  substitution,  the  person  substituted  corres- 
ponded in  a  degree  to  the  English  issue  in  tail.  One  of 
[the  novels  of  Justinian''  seems  to  have  assumed  that  these 
Bntailed  settlements  could  not  be  carried  beyond  the  Umit 
of  four  generations.  This  is  the  construction  given  to  that' 
law  by  some  of  the  modern  civilians,'  though  D<Hnat  ad- 


a  Smith's  Wetdlh  ^Jfitliotu,  vol.  i.  383,  384.  Edm.  Rmtvi,  vol. 
xl.  369.  Miller's  Inqmry  inio  Iht  Pretml  State  t^  Ihe  Ctvil  Law  of 
England,  407.     Belfi  Comm.  on  Ike  lAiat  of  Scotland,  vol.  i.  44. 

6  JVbD*i,  159.  ch.  2. 

r  Browne-i  View  of  Ike  CMl  Lme,  vol.  I  189.  Wootf*  but,  t^  At 
Civil  Imu,  189.  Domaft  Ciml  Laa,  b.  5.  tit.  3.  Proeme.  But  Po- 
tbier,  very  loosely,  uid  without  sny  reference  to  anthoiit;.  Bays,  that 
the  Romsn  law  allowed  entails  to  an  indefinite  extent.  7Vwi/i  det  S«fc- 
liituUoM.  sec.  7.  art.  4. 
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mits  that  the  nove]  is  expreBsed  in  a  daik  ambigaoOB  msit- 
ner,  and  he  intimates  that  it  was  introduced  hy  Tribo- 
nian,  froni  corrupt  views.  It  is  also  termed  by  Hr.  Gibbon,' 
a  partial,  perplexed,  declamatory  law,  which,  by  an  abuse  of 
the  novel,  stretched  ibefidei  commitaa  t^he  fourth  dt^ree. 
In  France,  entails  weie  not  permitted  foi^rerly  to  extend  be- 
yond the  period  of  three  hves ;  but  in  process  of  time,  they 
gained  ground,  and  trust  settlements,  says  the  ordinance  <^ 
1747,  were  extended  not  only  to  many  persons  successively, 
but  to  a  long  Bcries  of  generations.  That  new  kind  of  suc- 
cession or  entailment  wag  founded  on  private  will,  which 
had  usurped  the  place  of  law,  and  established  a  new  kind 
of  jurisprudence.  It  led  to  numerous  and  subtle  questions, 
which  perplexed  the  tribunals,  and  the  circulation  of  pro- 
perty was  embarrassed.  ChancelliU'  P^  ifpiggapiii^  myoynraJ 
the  ordinance  of  1747.  which  was  drawn  with  great  wisdom, 
after  consultation  with  the  principal  magistrates  of  the  pro- 
vincial parliaments  and  the  superior  councils  of  the  realm,> 
and  receiving  exact  reports  of  the  state  of  the  local  juris- 
prudence on  the  subject  It  limited  the  entail  to  two  de- 
grees, counted  per  capita,  between  the  maker  ol'  the  entail** 
and  the  heir ;  and  therefore  if  the  testator  made  A.  his 
devisee  for  life,  and  after  the  death  of  A,  to  B.,  and  after 
his  death  to  C,  and  after  his  death  to  O.,  &c.,  and  the  es- 

(tate  should  descend  from  A.  to  B.,  and  from  B.  to  C,  he 
would  hold  it  absolutely,  and  the  remainder  over  to  D,  would 
be  void.*'  But  tlie  Code  Napoleon  annihilated  even  the  mi- 
tigated  entaifiu<iHUl  ttlluwiiil  »}  tLH  uwlitiaate  uMljlit^llff 
declared  all'subsHtBtHHlgWJfflEails  lobe  nuH  and  void, even 
jfTCTpeW  VS  [Re 'Brit  imUtit!.'     ' 


a  HiH.  vol.  viii.  SO. 

b  PaUatr  Tnal6  dei  SiAiiUaiioiu,  sec.  7.  art  A.  Touillier,  torn.  3. 
p.  37.  29.  R^ierloire  de  juritpmdence,  tit.  SubitUutim  fidei  commt- 
mre,  sec.  9.  trt.  2. 

e  Code  .ffapoietm,  art.  896.  In  monarchical  gOTenunenta,  like 
Ihose  of  France  and  Engluul,  which  require  the  establiahment  and 
maiDlensnce  of  bereditary  orders  in  power  and  diiniit;r,itinaybe  very 
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queationable  whether  the  entin  abolition  oF  enUib  be  wise  ar  poli- 
tic. Aethejueapi^edto  family  BettlemanU,  in  Engltnd,  and  modified 
according  to  circumBUiices, they  are  fouiid,accordiagtoa  voiy  able  and 
experienced  lawer,  Mr.  Park,  to  be  extremely  conveaient,  snd  to  ope- 
late  by  way  of  rautua)  cbeck  Thus,  if  the  father,  being  tenaat  for 
liffc,  wishes  to  cliarMtbe  eatste  beyond  bia  own  fife,  to  meet  the  wants 
of  the  junior  brancoH  of  the  ftmily,  aed  provide  (bi  their  edueati(», 
and  niarnage,  and  eettlement  in  life,  and  his  eldest  eon,  being  the  tenant 
in  tail,  etanda  in  need,  on  arriving  to  m^ority,  of  eome  independent 
income, tliey  can  donotbingwithoutmutualconeent.  It  ia, theretbra, a 
matteiofdaily  occurrence, inreepect  to  estates  among  the  principal  &mi- 
lies  belongingto  the  landed  aristocracy,  to  open  the  entail,  and  resettle 
it,bytheJointaet  of  the  lather  and  the- aon,  to  their  mutuU  ai 
datioa  New  anaageinente  are  repeated  at  intervals,  aa  mmi 
arise,  and  all  improvident  charge*  and  alienaticns  are  ch^edby  them 
limitations  of  estates  of  inheritance,  by  way  of  particular  eetate  in  the 
fktiier  for  lile,  with  a  vested  remainder  in  the  son  in  tail ;  for  the  fiither 
cannot  charge  beyond  his  life,  nor  the  son  convey  the  remainder  during 
the  Other's  life,  without  mutual  consent.  That  consent  is  never  ob- 
tained, but  tor  nsefiil  or  salutary  family  purposes ;  and  by  this  contri- 
vanee  estates  are  made  to  subserve  euch  purposes,  while  their  mitiiel; 
ia  permmently  preaerre^ 
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-_    -- - -        appliea 

aquJ^STn^S^^rmBCTffSgcJrSBniiregtare  for  me.* 
|X<i6erHfR'le>Mfneftft<iR  denoted  aucientty  ^^BUtTeTel^^^ 


Iisn,  uid^MDdently  of4be  mere  will  ftodcHprice  of  (he 
a]  lord,  and  it  was  used  in  oonlradntiDOtion  lo  the  in- 
toreBts  of  teims  for  years,  and  lands  in  villeiiage  or  copyhold, 
which  estates  were  originally  liable  to  be  determined  at 
pleasure.  This  is  the  seose  in  which  the  terms  libentm 
MMmeitnwi,it«nk  tenement,  or  freehold,  are  used  hy  Brae- 
Ufa,  Fleta,  Littleton,  and  Coke ;  ati^h^jg^K^JJUtglm^^ 

Sir  William  Btat^stone'  confines  the  description  of  a  free- 
hold estate  aimpiy  to  the  incident  of  livery  of  seisin,  which 
applies  to  estatos  of  inheritance,  and  estates  for  life;  and  as 
those  estates  were  the  only  ones  which  could  not  be  con- 
veyed at  common  law  without  the  sdemnity  of  lively  of 
seicio,  no  other  estates  were  properly  freehold  estates.   But 


a  TbiGiscv(iDiiiadcainRtleroriegiBlalivedeclar>tioD,mtbe  JV.  F. 
Reeued  Slatidet,  vol.  i.  TT2.  mc.  S. 

b  fWruni  in  con^auta  Hbcri  kowimet,qui  Ubere  (mweriMf  Itntmenla 
ittaper  libera *trnlia,i!e[  ptr  Ubenu  eonmittodmt*,  Braelon,  Hb.  1. 
p.  7.  UbtrxtK  latanmbim  tun  habuU,  fui  Hon  UnvU  nui  ad  termitiUM 
annontm.  flHa,  lib.  5.  c.  5.  see.  16.  LiU.  see.  57.  Co.  LiU.  43. 
fa.  In  the  French  law,  the  liberi,  or  freemen,  ware  defined  to  be 
cella^  qid  ne  retognaiMttit  mpenatrt  m  FeidaiiH.  So,  in  Doonuday, 
lhe&6mwereeipiouuudtobegwirtpoferan<gMow>fe6aiti.  DalrympU 
on  Feudal  Propertf/,  p.  n.  ' 

c  CWi.  vol.  ii.  104, 
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tbia  criterion  of  a  freehold  estate,  as  being  one  ia  fee,  or  fas 
life,  applies  as  well  to  estates  created  by  the  operation  of 
the  statute  of  usee,  as  to  tbove  wbicii  we  convej^  bjr  li- 
very of  seisin ;  for  the  statute  which  unites  the  posaessitMi 
to  the  use,  supplies  the  place  of  actual  livery.  Any  estate 
of  inheritance,  or  for  Ufe,  in  real  property,  whether  it  be  a 
corporeal  or  incorporeal  hereditament,  may  justly  be  deno- 
minated B  freehold. 

By  the  ancient  lajy  »  *r6y*">|d  interest  conferred  upon  the 
owner  a  variety  of  valuable  rights  an'd  privileges.  He  be- 
came a  suitor  of  the  courts,  and  a  jndge  in  the  capacity  of 
a  juror ;  he  was  entitled  to  vote  for  members  of  parUament, 
and  to  defend  his  tide  to  the  land ;  as  owner  of  the  imme- 
diate  freehold,  he  was  a  necessary  tenant  to  the  pac^  m 
a  real  action,  and  he  had  a  right  to  call  in  the  aid  of  the 
reversioner  or  remainder-raan,  when  the  inheritance  was 
.demanded.  T|iaMJjfato^p— ihaa  iM[i  nrlnnna.aiiimigniyr 
as  a  fre^otder  and  freeman.* 

Estates  lor  lib  are  divided  into  conventional  and  legal 
ertalwi.,  Tlls_hiit'BWffeBteH  bj  Ulbkct  of  the  partjea,' 
and  the  lecomTby  otUiWUUII  Ul  IHW. 

(1.)  IWj^(gmjui(U)li4|>eagreemeiit'ofthe  parties,  were, 
at  common  law,  freehold  estates  of  a  feudal  nature,  ioas- 
much  as  they  were  conferred  by  the  same  forms  and  solem- 
nity as  estates  in  fee,  and  were  held  by  fealty,  and  the 
conventional  services  agreed  on  between  the  lord  and 
tenant**  Sir  Henry  Spelman"  endeavoured  to  show,  that 
the  Enghsh  law  took  no  notice  of  feuds  until  they  became 
hereditary  at  the  Norman  conquest ;  and  thai  fealty,  as  well 
as  the  other  feudal  incidents,  were  consequences  of  the 
perpetuity  of  fie&,  and  did  not  belong  to  estates  for  years, 
or  for  life.  The  questi^  t|gfl  pft*"  i^^^mf  "'■■^'y  J-™— - 
terial  in  this  country,  where  every  real  vestige  of  tenure  is 
assisted,  and  the  doubt  whether  fealty  was  not,  in  this 


a  SitUii>an't  Laiurvt  on  thtdal  Law,  lee.  6.    Preiton  on  EtbOa, 
vol.  i.  30&T-310. 

b  Wright  on  TWiurei,  190. 

c  TrtatitetifFhtiM  and  Tmma,  ch.  3 


:b,Gt)(.)^le 
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Mate,  an  dbligation  upmi  a  tenant  for  ^ff^  ^  fr"""  f/Hn— 

lodial.'  But,  considering  it  as  a  point  connected  with  the 
history  of  our  law,  it  may  be  observed,  that  the  better 
opinion  would  aeem  to  be,  that  fealty  was  one  ol'  ttie  on- 
gihal  inciaentB«1eu£when  they  were  ibr  life.  It  was  as 
necessary  in  the  life  estate  as  in  a  fee,  and  it  was  in  ac- 
cordance with  the  spirit  of  the  whole  feudal  association, 
that  the  vassal,  on  admission  to  the  protection  of  his  lord, 
and  the  honours  of  a  feadol  investiture,  should  make  an 
acknowledgment  of  his  submission,  with  an  assurance  of 
service  and  fidelity.  The  rites  of  the  feudal  investitare 
were  exceedingly  solemn,  and  implied  protection  and  re- 
verence, beneficence  and  loyalty," 

Life  estates  may  be  .ciBaieiLJiBJ»aMia-aiMda.-aB  if  A. 
conveys  lanJ  to  !d.  tor  tne  term  of  his  natural  life ;  or  they  ^ 
may  arise  by  construction  of  law,  as  if  A.  conveys  land  to 
B.  witnoul  specitying  tfie  term  or  duration,  sod  without 
words  of  limitation.  In  this  last  case,  B.  cannot  have  ao 
estate  in  fee,  according  to  the  English  law,  and  according 
to  the  law  of  those  parts  of  the  United  States  which  have 
not  altered  the  common  law  in  this  particular,  buHjgjQ^ 
take  the  largest  estate  which  can  possibly  arise  from  the 
grant,  and  that  is  an  estate  for  life."  The  life  eatajejnML- 
be  either  for  a  man's  own  life,  or  for  the  life  of  another  .Ba- 


D  Jf.  T.  Seaited  Sfoiulcf,  vol.  i.  718.  sec.  3. 

b  See  Lib.  Feud.  lib.  1.  tit.  1.  and  Ub.  2.  tit.  B,  6, 7.,  where  the  vu- 
taX  for  life  ia  tennedjitWif ,  ani  everj  vubbI  wbs  bound  bj  oath  to  hia 
Inrd  quod  libi  ml  fidelu,  ad  ufti»»it  dummtaeotitraomnem  honJMM, 
exeiflo  n^  et  quod  credenNan  tSti  commiimim  turn  mat^adabiL  Doe- 
tor  OiSteH  Stuart,  in  hia  Vitw  afSoddy  m  Europe,  p.  S7,  88.,  wu  of 
tbe  rame  i^iimhi,  aad  lie  explored  ftodal  antiquities  with  t  keen  tpnt 
flf  lewwcb,  sbMpMied  by  ccmtravciay.  Hia  work  is  deservii^  of  the 
study  of  tbe  legal  antiqnuian,  if  for  no  othei  porpoae,  yet  fi»  tbe  aaga- 
dtj  snddegiace  with  which  he  cimiineDta  upon  the  aketdiea  of  ber- 
Writn  namien,  as  they  remain  embodied  in  the  dear  and  mtadonM 
pagea  of  Cnaar,  asd  the  nervous  and  profbund  text  oFV^atos. 

E  Co.  lAtL  43.  B 

Vol.  IV.  4 
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■OP, and  in  ibiB\vAcaae^it^ftenaeduititatafmraKtnvi^     ^ 

-'"'•-  "  yifi  iftTiiil  rir*"^  "*^  g^i^bl  .^^  .J — i  »^  Lp,, 

irJue  than  an.  CTtate_^.aflfi!LflglUifc»  The  law  in  thii 
reSpec^as  proceeded  opon  ^own  priociplM  «f  hiu&an 
nature,  for  in  the  ordinary  (pinion  of  mankind,  as  well  as 
in  the  language  of  Lord  Coke,  **  an  ertate  for  a  mao'a  ]im^_— 

life  MjugbfiiibMLlittinfllliaaiiiiMifcJL>  M»irf 

file  egtalea  may  also  be  added,  andthat  ia,  anStatefonE^^ 
tenn  of  the  teDaot?OTwH3e^«iTt£e  jife  pfwte  w  more 
tfiBTpSBSBr^n  tnia  casei  the  tenant  for  Jue  nas  twii  o8t~ 
freehoU  limite^"to  his  own  hfe,  and  the  life  of  the,  other 
par^.  or  parties.* 

These  estates  may  be  made  to  depend  upon  a  contin- 
gency which  can  happen  and  detenntne  the  estate  before 
the  death  of  the  grantee.  Thus,  if  an  estate  be  given  to  a 
wonan  dkms  sola,  or  dxnaile  mAtitate,  or  to  a  person  so 
long  as  he  shall  dwell  in  a  particular  place,  or  for  any  other 
indetwminate  period,  as  a  grant  of  an  estate  to  a  man  until 
be  shall  hare  received  a  given  sum  out  of  the  rents  and 

I  profits  ;  in  all  these  cases,  the  grantee  takes  an  estate  fi^ 
life,  bat  onetEat^aetCTmSaBIWbon  the  happening  of  the 
event  on  which  the  contingency  depended."    If  the  tenantl 
for  the  life  of  B.  died  in  the  lifetime  of  B.,  the  estate  was! 
open  to  any  general  occupant  during  the  life  of  B. ;  bat  ifl 
-tiiegtantwas  to  A.  and  his-faeirsduiing  the  life  of  B.,  the  heir  I 
took  it  as  a  special  occupant     The  statute  of  39  Charle* 
IL  ch,^  made  such   an  interest  devisable,  and  if  not  de- 
vised, the  beir  was  made  chargeable  vrith  Hm  estate  as  as- 
sets by  descent,  Aid  it  speaks  of  him  as  a  special  occupant. 
The  statute  of  14  GeoM.  c  30.  went  fiuther,  and  provi- 
ded that  if  there  was  no  such  special  occupant  named,  and 


a  Co.  Liu.  41.  b.  Tbeie  are  MTetalmbtledistiiictuna  is  tiie  books, 
growing  out  of  thu  topic,  whereof  gtudenta,  iccordiiig  to  Lord  Coke, 
«  vt».j  disport  themsslraB  for  a  time,"  and  Hr.  ftam  hss  eedwvoBied 
to  do  so,  ia  a  puuling  Bote  to  lus  recant  Q«UiM  o^lAc  Irow  y  7^Hw« 
and  nwMCy,  p.  33. 

(,  lib.  4.  ch.  xxviii.  sec.  1.    Co.  Lit  4S.  a. 
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the  land  be  not  deviaed,  it  was  to  go  in  a  comae  t^  admi- 
nistratku) ax peraooal  estate.  TiasngggJiMim 


I       "'T 

!  fieebald,bntl 
,  strictly  ipeak- 1 

nd,  fortbeheir  I 
ereatnino^. 


\vie,  has  been  frequently  termed  a  desceodSile  t 
lit  ii  not  an  estate  of  inheritance,  and  perhaps,  strictly  ipeak- 1 
I  iag,  it  B  not  a  deacSSiEl^l^ehold  in  England,  fi      '    '    ' 
I  does  not  take  by  desceoL    It  is  a  fifeeb<dd  intereat  *■ 
or  for  certain  puqmaes,  tboogfa  in  otiwr  tcspecta  it  partakes 
<^  the  nature  of  personal  estate.*  In  New'Tork,  an  eatatel 
fvr  tattre  me,  whether  linuted  to  heirs  or  otheiwisfc,  is| 
deemed  a  freehold  oniy  dnrmg  the  Hfe  of  the  grantee  or  I 
devisee,  and  after  his  death  it  is  deoned  achattdreaL*  The  I 
intereat  of  ererr  occupant,  general  or  ^ecuC^fRMire, 
in  this  state,  totally  annitulated  ;  but  the  atatate  provisions 
to  other  states  vary  consider^l;  upon  this  aubjecL     In 
New-Jersey,  the  act  of  1795  ia  the  same  as  that  in  New- 
Yoik ;  but  the  Virginia  sUtste  of  1793  follows  in  the  foot- 
steps of  the  Engliah  statutes,  and  leaves  a  scutiiZZa  of  interest 
in  certain  events  in  the  beir  as  a  special  ooenpant;  and  tfait 
I  af^rehend  to  he  the  constmction  of  the  statute  in  Kfary- 
I  land  of  1799.  In^HaasachasettB,  on  the  death  of  the  tenant 
ip¥r  €mtre  vie,  the  law  is  said  to  give  the  estate  to  his  heir; 
J  and  yet,  in  that  and  other  stales,  where  the  real  and  per- 
1  aonal  estates  c^  intestates  are  distributed  in  the  aame  way 
I  and  manner,  the  question  does  not  seem  to  be  material: 
{%)   TenaatM  bt(  thf.  oirttjy  »  --  eatete  for  life,  cre- 
ated by  fre  act  p^  lawL When  a  ma^marr^^TWB!^^ 

smed,  at  any  time  during  the  coverture,  of  an  estate  of 
inheritance,  in  sevraalty,  in  coparcenaiy,  or  in  aaaaooa, 
and  hath  issue  by  her  bom  alive,  and  which  might  by  pos- 
sibility inherit  the  same  estate  as  beir  to  the  wife,  and  tfie 
wife  dies  in  the  lifetime  of  the  husband,  he  holds  the  land 
during  his  life,  by  the  curtesy  of  England ;  and  it  ig  inimar 
terial  whether  the  issue  be  living  at  the  time  of  the  aevm. 


a  Lend  Kenrm  id  Doo  v.  Lnzton,  6  Term.  Rep.  ; 
h  X.Y.  Awwnl  SfaiMM.To).  I.  T9S.SM.  6. 
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or  at  the  death  of  the  wife,  or  whether  it  was  bcHn  before 
or  after  the  seini)/ 

This  estate  is  not  pecMiliar  to  the  EngUsh  law,  as  Little* 
ton  errtmeously  supposeB,"  for  it  is  to  be  found,  with  soine 
modtfications,  in  the  ancient  laws  of  Scotland,  Ireland, 
Nonnandy,  and  Germany/  Sir  Martin  Wright  is  of  o^- 
nion  that  curtesy  was  not  of  feudal  origin,  for  it  is  laid 
down  expressly  in  the  bocA  of  feuds,''  that  the  husband  did 
not  succeed  to  the  feud  of  the  wife  without  a  special  inves- 
titure ;  and  he  adopts  the  opinion  of  Craig,  who  de> 
duces  curtesy  from  one  of  the  rescripts  of  the  emperor 
CoDStantine."  But,whatevermayhavebeentheOTiginofthis 
title,  it  was  clearly  and  distinctly  establish^  in  .the  Enghsb 
lawinthetimeofGhmvUIe;  and  itwasdesi^ibedbyBractoD, 
and  especially  in  a  writ,  in  11  Hen,  III.  with  the  fiilness 
and  precisioD  of  the  law  definitions  at  the  present  day.' 
Though  the  extent  of  it,  as 'against  the  adult  heir  of  the 
wife,  may  be  josUy  complained  of,  yet  it  is  remarkable  that 
curtesy  has  continued  unimpaired  m  Kngland  and  Scot- 
land,' ai)ditremajgg.j)lmgst  entirely  unshaken  in  our 
American  jurisprudence. 

Vermont  forms  an  exception,  for  the  title  by  ciutesy 


a  LiU.  sec.  35.  S3.     Co.  Litt  29.  b.     PoiM't  cat,  8  Co.  34. 

b  litt.  sec.  35. 

e  Co.  IM.  30.  A.  Wris^  on  TmHrei,  1B3.  I  Blatk*.  Com.  1t8. 
To  Nonnuidj,  tccoiding  to  the  Coutvmur,  ch.  1 19.  the  curtesy  hstad 
Mily  daring  the  widovhood  of  the  basbuid.  1  HoU'm  Hut.  C.  Lamt 
S19. 

d  fhid.  lib.  1.  tit.  15.  lib.  S.  tit  13. 

e  Wright  am  Tennrtt,  194. 

/  aUmnUe,  lib.  T.  cb.  18.  Bractim,  lUi.  5.  c.  30.  sec.  7.  HaU't 
BuL  Com.  Lav,  ch.,9.  In  the  fono  'of  tbe  writ  gi*eo  by  Sir  HkI- 
thew  Hale,  in  which  Henrr  III.  directk  the  Englisli  Uwi  to  be  ob- 
served in  Ireluid,  tenuicf  by  the  curt^iy  is  stated  even  at  that  timet 
to  be  contuHudo  et  Ux  Ai^liit ;  and  tbe  Jtirfvr,  ch.  1.  sec.  S-  says, 
that  tliia  title  was  granted  afthtcyrUtg  ifKimg  Hmry  I. 

g  In  Scotland  there  is  thia  Tuiation  in  the  curtesy  from  tbst  in 
England)  that  the  wife  mast  have  been  sosed  of  Uie  estate  as  heir,  and 
not  have  acquired  it  by  purchase,  though  it  is  adodtted  then  is  no  good 
RUM)  S>r  the  distinctioD.     BMi  Com.  vol  i.  5th  ed.  61. 
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hu  been  laid  ooder  the  equitable  restriclioa,  of  existing 
only  io  the  event  that  the  childten  of  the  wife  entitled  to 
inherit  died  within  age  and  withoat  children.*  So  in 
Sooth  Carolina,  tentuif^  bj  the  curtesy,  «o  noMme,  has 
ceamd  by  the  provision  of  an  act  in  1791,  rdative  to  the 
dutrAtttum  of  mteskUes^  atatet,  which  gives  to  the  hus- 
band sorviviDg  his  wife,  the  same  share  of  ho-  real  estate, 
as  die  would  have  taken  oat  of  his,  if  left  a  widow,  and 
that  neither  one  moietf  or  one  third  of  it  in  fee,  accordisgto 
circumstances.  Id  Georgia,  also,  tenancy  by  curtesy  does 
Dot  exist ;  because  all  marri^iea  since  1785,  vest  the  real 
equally  with  the  personal  eatato  of  the  wife  in  the  fansband. 

(Fniir  't)jggg  ftTB  JCTIT'"*  *"  ""  ™^^^  ^  Ae  c^ffSBf  jy- 
naniagy.  aeUMLMMyhOLu^SSnpBBrP^r^CTthgtJIi^ 
irife.  The  law  vests  the  estate  iQ.tlte~bwDand  mi  the 
JeSn  of  the  wife,  without  entry.  His  estate  is  initiale  (Hi 
issue  had,  and  cammmate  on  the  death  of  the  wife. 

Thj.  «ifc  ■».«^,^g«nth«  Enrikh  Uw.  mwt  have  been 
seised  in  feet  and  in  aeea,  uS^mn^df  of  a  seisiB  in 
law  of  an  estate  of  inheritaDce,  to  entitle  tfae  husband  to 
hu  dulesy."  The  possession  of  the  lessee  fer  yean  is  tb» 
posaession  of  the  wife  as  rev^siwier  ;J{g]j^|{^'be  an 
ontstaoding  e«tate  for  life,  the  husband  cannot  be  tenant 
by  the  curtesy,  of  the  vrife's  estate  in  reversion  or  remain- 
der, unless  the  particular  estate  be  ended  during  the  cover- 
ture.' TfakkaJjUt^^jtraenhukatlmtthwob  in  equity 
the  lettM  ot  it  has  be^^eraiw^^^^eeaiid  Uteral  eon- 
stroction.'  But  the  cmaunstances  of  this  eountiy  have 
justly  required  some  qualificatioo  of  the  strict  letter  of  the 
rule ;  and  if  the  vrife  be  owner  of  waste,  uncultivated  lands, 
not  held  adversely,  she  is  deemed  seised  in  feet,  so  as  to 


a  SUUiae<fr^»Tm>nt,i/HilkJIarth,im,aee.Sl. 

b  Co.  LUt.  Sg.  «. 

c  PeHeini,  tec  457.  464.  Cb.  ZM.  39.  t.  De  Qief  v.  lUcb- 
UdBon,  3  Atk.  469. 

d  De  Grey  v.  Bicbudson,  3  Alk.  469.  Steriin^  v.  PenfiD^O,,  7 
rmer.  149.  jA.  It. 
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eDthle  bv  husband  to  his  right  of  cortwy.'    Tbet^lpJfL.. 
mch  property  draws  to  it  the  powessioD ;  and  taat  eon- 
■tructive  possessioo  contiiuies,  id  judgmeDt  of  law,  antil  an 
adverse  paase«ioo  be  clettrly  made  out ;  an^^^MHttlnUwi^, 
point  with  our  courts,  that  the  owner  of  such  lands  ii 
deemed  in  poaaeaaon,  so  as  to  be  able  to  maintain  tres- 
pass for  enteriog  apon  the  land  and  cutting  the  timber. 
fTo  entitle  the  fanaband  to  curteey,  the  wife  must  have  had 
■such  a  aeisin  as  will  enable  her  issue  to  inherit ;  and  there. 
|f«e  if  she  claims  by  descent  or  devise,  and  die*  befwe 
Imtry,  the  inheritance  will  go,  not  to  her  heir,  but  to  the 
I  heir  of  tha  person  last  seised,  and  the  husband  will  not 
hare  his  curtesy.^ 

The  nrfe  has  been  carried  still  fiirther  in  ihi«  coontrv. 
and  in  one  state,  where  the  tide  by  eartesy  is  in  other 
respects  as  io  England,  it  is  decided  that  it  was  sufficient 
for  the  claim  of  curtesy,  that  the  wife  bad  title  to  the  land, 
tbongfa  she  was  not  actually  seised,  nor  deemed  to  be  so.* 
The  law  of  giEtgg_a,CflBHflClifillLimii^g  *o  symmetrise 
witliiMnw  parts  of  their  systan;  and  in  that  state,  ownn- 
«hip  without  seisin,  is  sufficieat  to  govern  Uie  descent  or 
devise  of  real  estate." 

I  At  common  law,  the  husband  could  not  ba  tenant  by  the 
Icurteay  of  a  use  ;*  but  it  is  now  settled  in  equi^,  that  he 
Imay  be  a  tuiant  by  the  curtesy  of  an  equity  of  redemption, 
land  of  lands  of  whicti  th«  wife  had  only  a  seisin  in  equity 
ns  a  eutej  gtie  tnat,  Sot  if  money  be  agreed  to  be  laid  out 
in  the  purchase  of  land,  the  money  ie  considered  us  land  in 
the  view  of  a  coort  of  equity,  and  the  husband  will  be  al- 


o  JftchKn  f.  SoUick,  8  JoAm.  Rep.  269.  Clay  v.  White,  1 
JHun/l  16X,  Green  t.  Liter,  B  Crandi,  S49.  Davia  v.  Hum,  I  Pf- 
ler^  U.  S.  lUp,  503. 

6  Jaekmi  y.  Johnson,  5  CoiBai,  74. 

i:  Bush  V.  Bndley,  4  Day,  398.    Kline  v.  Beebe. «  Gwm.  Sep.  404. 

d  4  Dag,  %b.  ttqira. 

f  m»fr1  tm  UtM.  by  Svgdtn,  4S.  440. 
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loved  his  cartMy.'    Tboagb  the  hortwnd  be  eatided  to 
his  carteaj  in  a  tnut  estate,  it  hai  been  a  qRestiotiaUe  pomt 
whetbor  it  most  not  be  tHch  a  trost  estate  aa  will  give 
lb»«D  wiwtafale  seisin.    The  wife  mast  have  bad  a  aetsin 
lof  ttie  freehold  and  infaeritance,  ftand  tt  aswe/,  either  at 
flaw  or  in  equity,  daring  the  conrtarc^    In  ila6sr(r  t,  JXc- 
twdl,'  Lord  Hardtoi^  held,  that  the  hasband  might  hare 
'  his  curtesy  in  ao  estate  devised  to  the  wile  fcr  ba  sqiarate 
ose  ;  bet  afterwaids  be  declared,  ttat  a  seiaio  in  kw,  or  in 
equity,  wuSBenIiarto&  tenaney  by  corteaj.  Tbec^pimans 
of  head  Hm'duncke  in  Hearie  t.  thtoAamk,  and  Robertt  t. 
IXx»eU,  are  conflkting,  and  cannot  be  rec(»cded ;  and  it 
woald  seem  to  hare  followed,  thai  if  Ibe  equitable  (reebold 
wBsout  ift..tniftees  fyr  the  aeparale  nae  of  die  wile,  and 
kept  distinct  during  the  oovertore  fron  ba  equitable  re- 
mainder in  fee,  that  she  wanted  that  seisin  (rf*  the  entire 
equitable  estate  recpiiate  to  a  tenancy  by  the  cnrtesy.     But 

(it  is  now  settled  otherwise,  and  the  husband  is  tenaiTT^ 
tlMCOr^syiiliiewiieGM  an  efpiilaUe  estate  of  tnbmitance, 
DOtwilbstanding  the  rents  and  [Hofits  are  to  be  paid  to  her 
separate  «se  during  the  coverture.  The  receipt  ef  the  reats 
and  pn£tM  are  a  sufficient  seisin  m  the  wif&*  And  H 
lands  be  devised  to  the  wife  for  her  sepaiBte  and  cichsire 
ose,  and  with  a  clear  and  distinct  expremifMi  that  tbe  hus- 
band was  not  to  have  any  life  estate  or  other  interest,  but 
the  same  was  to  be  few  the  wife  and  her  heirs;  in  that  case, 
the  Coot  of  Chancery  w31  oonnder  tbe  hasban4  atrasSee 
for  tite  w^  and  her  bcsra,  and  bar  him  of  bis  corte^.*  But 
the  husband  of  a  lawtgagee  in  fee  is  not  cntided  to  his 


a  SweeUpple  r.  Biodon,  9  Fcm.  638.  Wattsv.  Bdl,  1  P.  JTmi. 
108.  Cha^  V.  Chiqilii),  3  Ibid.  St).  Cadibonw  t.  Scuft,  1  Alk. 
603.  Conimighua  v.  Moody,  1  Ft*.  174.  Dodsom  t.  Ha.y,  3  Bro. 
404. 

b  HMurle  v.  Gnenbaak,  IVm.tM,    3  AOt.  TH.  8.  C. 

elMe.Wt. 

d  PiU  V.  Juksoa,  3  Bro.  51.  ICoigin  v.  Hotgu,  6  Xadd.  Rep. 
Z48.  Amer.  od. 

«  Bennet  v.  Davis,  IP.  Wmt.  316.   . 
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Icartmj,  thon^  the  mute  becovam  Bbcohite  «t  kw,  unleai 
there  bu  been  a.  fimoloMire,  or  onieM  the  raortgajfe  bu 
■ubaiated  so  long  a  time  u  to  emits  ft  bar  to  tbe  tedenp- 
tioD.*    Tbe  niJehM  now  faeooiiie  commwi  leaiaiig,  «Dd  it 

b  well  iftntflnrtnfKt  Ih^t  thA  rlghf  ttTimUfig  uf  ^if   ||J|l^hlg  froa 

ttw  mortgigee,  are  safa^ect  to  tbe  claim  of  the  ecpii^  of 
redeiofttion,  lo  long  ai  the  ■aine  remiini  io  forc& 

Curte^  applies  to  qualified  m  irell  aa  to  abecJnte  estates 
in  feeHUlI  US  flllBhctioos  on  this  poiat  areqmeSinnnST' 
mblle.  It  was  declared  io  Pame'M  caw,"  to  be  the  com- 
moo  law,  that  if  lands  had  been  given  to  ■  woman,  and 
the  heirs  of  her  body,  and  she  married  and  bad  issue  wfaicb 
died,  and  then  the  wife  <bed  without  issae,  whereliy  tbe  es- 
tate of  the  wife  was  determined,  and  tbe  inherence  of  the 
-laiuif  ei[aned  tothe  donor,  v^tM^usband  would  be  entitled 
toihold^be  estate  tail  for  "life  as  tenant  by  the  corteay,  for 
that  was'impliBd-in  tbe  giil.  So,  where  an  estate  was  de- 
vised to  a'  womifta  in  fee,  with  a  devise  over  in  case  die  died 
under  the  age  of  twenty-one  without  issue.  She  maiiied, 
hod  issue  which  died,  and  then  she  died  under  age,  by 
which  tbe  devise  over  took  effect ;  ptill  it  was  held,  that 
the  husband  was  entitled  to  his  curtesy .''  But  there  are  «e- 
veral  cases  in  which  curtesy  as  well  as  dower  ceases  up(m 
the  determination  of  tbe  estate,  and  thw  nyra^  the  maiim. 
tbattfi^^rivatiTe  estate  cannot  continue  longer  than  the 
prmiitive  estate,  cattmte  ttatu  primitho  cettat  derivatwus. 
AB^«Q{gJjn|le,  curtesy  and  dower  can  only  be  commensu- 
rate with  the  estate  of  the  grantee,  and  must  cease  with  the 
determination  of  that  estate.  They  cease  necessarily  wbwe 
the  seisin  was  wrongful,  and  there  be  an  evicticoi  under  a 
title  paramoant    ThejJutiiicliBBU  principally  betwe«i  a 


a  This  ia  so  stated  io  Chai^iD  t.  Cbsplin,  u  repented  in  7  Finer, 
158.  pL  S3.,  ani  tbe  nme  thing  is  declaied  by  Lord  Hardwicke,  in  & 
case  wbich  Itord  Loughborongh  cited  firom  his  note  boolc,  in  2  fei.  i. 
433. 

6  S  Co.  34. 

c  Budiworth  V.  ThirkeH,  3  Aw-  4^  Pvll.  632.  note. 
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fiiHiditinB  BDfl  ithmj|a)i)h  If  the  w^'s  seoui  be  deter- 
oiiiiadtqr  a  condhioii  in  deaiftlpPHBly  annexed  to  the  es- 
tate, uid  the  donor  w  his  bein  enter  fiv  breach  ofthecon- 
dHxMi,  the  curtesy  is  defeated,  for  the  donor  reassomes  his 
fsiot  and  {wfamoimt  title,  and  all  intermediate  tights  and 
incomlKances  are  destroyed.  On  the  other  hairi,  a  limita- 
tion merdy  shifts  the  estate  from  one  petsot^mntber, 
and  leaves  the  prior  seinn  undisturbed.  The  limitatioa  over 
takes  effect,  and  the  estate  next  in  expectant^  rests  witboat 
entry,  and  the  curtesy  is  preserved.  I^  however,  instead  of 
bcmg  a  nmple  Umitattoo,  it  be  a  coitditiotial  limitslioa,  it 

IIS  said,  that  in  that  case  the  curtesy  wontd  be  defeated,  tor 
the  conditional  Umitatioi)  cots  ofi^  m*  prodoces  a  cesser  <^ 
the  estate  i^kki  friiicb  it  c^wsates.    'QjecMes  of  an  estate 


ifl  detwmiimig  by  failarc-gf  iwae,  an(l  OT^^raBBBWIBSe 
fa£exccotoTy  aenae  ««•  ■pnnfj^ySlae.  are  ej< 
gCTaral  mie,  ciaiymg  curtesy  or  dowCT 
liop  <rfthe  pnifeiiiM  e^fC  ■■■■'^^ 


a  BackwoTth  v.  TiiirksD,  3  Bm.  4  PvO.  652.  note.  BidUrt 
note  170.  to  &.£«(.  341.  m.  Roper  on  Ihuband  and  IFife,  tol  i.  My 
37.  Pmtoim^Mrwb^TUfefjVtd.iii.  384.  Ponton  ZhnMT,  179. 
180.  Mr.Bntler,uispeaIdiigi^linBtedfeee,wlikbbjthegraiitu«t« 
toaiiaae  aeij  ta  a  certain  pswd,  otMencs,  that  coiiewj  and  dower 
win  continue  after  the  expiation  c^the  paiiod  to  whidi  tbe  fee  wu  to 
continue.  But  where  the  fee  was  onginaSj  created  by  words  import' 
ing  an  abwdute  fbe,  ud  by  sabaequent  wordt,  was  mule  detenninable 
upon  some  particiilu'  event,  there  the  curtesy  uid  do^ei  cease  with 
the  estate  to  which  tbe  event  ib  annexed.  Tbe  case  of  Buckworth  v. 
TbtAeD,  stuidB  in  the  way  of  the  doctrine  of  Hr.  Butler,  and  Lord 
M'tv^M  decided  that  tbe  case  befbre  him  was  one  of  a  cantingent 
■ndnot  of  acMiditionalfimitation.  Lord  Alnnky,  inS-  Son.  if  PrtU. 
654.  dtes  the  diMinetion  of  Ur.  Bntkr,  as  worthy  of  attentita,  sod 
Ifr.Ropet  has  varied  it,  and  disconed  it  NotheraftbetiijiBitwoiiId 
appear  to  me,  have  traced  the  fines  of  tbe  distinction  with  ntialactoiy 
cleamessuidjnecinMi.'orshown  any  sound  principle  on  which  it  rents. 
Tbe  subject  is  rejdete  with  perplexed  refinements,  and  it  ia  involved 
too  deep  in  mystery  and  technical  subtleties,  to  be  soffiriently  iateHi- 
gible  for  practical  we.  Here  arises  a  proper  case  for  the  aid  of  the 
reformer.  When  any  particular  branch  of  the  law  has  departed  wide- 
ly from  dear  and  fcimple  mlea,  or  by  the  use  of  ntiflcial  and  reAn- 

Voi.  rv.  5 
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• 
THbngh  the  wife's  dcnrer  b«  lost  by  ber  adwbarj,  no 
sammucoadtuA  on  the  part  of  the  botbutd  will  woik  « 
fineiture  of  bis  corteay ;  nor  will  soy  Sorkibm  of  ber 
misX»  by  the  wife  defeat  the  cnrteay.*  Ther^^^^tyB 
Lord  Talbot,  why  the  wife  ibrfeitB  her  dower,  and  the 
biuSlind  ibem  not  forfeit  his  curteay,  in  -mmS  of  miicoD- 
ducti  is  becaiue  thestatute  of  Wutm.  %  gave  the  fivfeitare 
in  one  can  and  not  in  the  other."  This  is  showing  die 
authority,  but  not  the  reciprocal  justice  or  eqinty  of  the 
diitincticHi.  There  ii  no  parity  of  justice  in  the  case.  So, 
the  hutbaod,  at  well  as  any  other  t«iant  ftff  life,  may  for- 
feilllJi  Ullteiy  l)j  a  wimigiul  UifenatiAH,  ^  UJI  lllttlUfy" 
(eoRRmiTBP  levying  a  fine  importiog  a  grant  io  fee,  suf- 
fering a  common  recovery,  joining  the  smm  in  a  writ  of 
right,  or  by  any  other  act  tending  to  the  diahenmi  of  the 
reversioner  or  remainder-man.'  Id  New-YoA,  this  rale  of 
the  common  law  existed  until  lately.  The  statute  of  Watm. 
3.  c.  34.  giving  a  writ  applicable  to  such  cases  of  for- 
feiture, was  re-enacted  in  17(57.'*  The  injuiy  of  the  alien- 
ation to  the  beir  was  removed  by  the  statute  of  6  Edm. 
I.  c.  8.  also  re-enacted  in  1787.*  That  statute  declared, 
that  alienations  by  the  tenaat  by  the  curtesy,  should  not 
bar  the  issue  of  the  mother,  though  the  fether's  deed 
bound  his  heirs  to  wsiraaty.  But  eT«y  vestige  of  this 
law  of  forfeiture  has  recently  and  wisely  been  abrogated 
in  this  state,  l^  a  provision  in  the  new  statute  code,  which 
declares  that  a  conveyance  by  a  tenant  for  life,  or  years, 
of  a  greater  estate  than  he  possessed,  or  could  lawfeUy 
convey,  shall  not  work  a  forfeiture  of  his  estate,  not  pass 


dint  ^tinetiiHu  has  become  uncerUin  sitd  almost  incompiebenaibl*, 
tbere  ia  no  eActual  nlief  but  ftom  the  potent  haitd  of  tbe  law- 
giver. 

a  PreHonmAbiiraeUtf'PUU.vtii.m.ies. 

b  EKdner  v.  Sidney,  3  P.  ITbu.  XT6. 

e  Co.  Lai.Ui.%.h.3ia.b.    XAut.  309. 

d  Lam  .V.  T.  bbm.  10.  ch.  50.  sec  6. 

«  tmmJf.  T.  Km.  10.  cb.  48.  aec.  8. 
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I  any  greater  estate  or  interest  than  the  tenant  caa  law- 
fully convey ;  except  that  the  conveyance  shall  operate  by 
way  of  estoppel,  and  coochide  the  grantor,  and  hia  haif. 
cIaini|ig.from  him  by  descent.* 
(3.)  The  next  speciMrf^  |[at|tM  gjyated  by  the  act 

of  the  l«w-^^^W^^E^grjTt7««tii  whnrB  f   mf^   j 

»ei§ed  of  an  emt^finDeritaBce,  and  dies  in  the  lifetiiiie_ 
of  IM'w3^nCTE^5?^^^ir  comBB^awSSued 
toT^ncRlred  Iot  het  natural  life,  of  the  third  part  of  all 
die  lands  wherec^  ber  husband  was  seised,  ^tneriD  deed 
or  in  law,  at  any  ttme  daring  the  coverture,  and  o(  which 
any  issue  which  she  mi^t  have  had  might  hy  possibili^ 
have  been  heir.^ 

Ilis  humane  provision  of  the  common  law  was  intended 
for  the  sure  and  competent  suatenaDce  <rf'the  widow,  and  the 
better  nurture  and  edncaticm  of  ber  childien.*  We  find  the 


a  Jf.  r.  Anued  Statute*,  vol.  i.  739.  sec.  143. 145. 

b  LUL  sec  3S.    Pn-itiu,  sec  301.   Jf.  T.  Seviud  SlaUtt,  vol.  i. 
740.  wc.  1.     Ponf*  7V«a<M  m  fhe  La»  ofDmoer,  &. 

cSf«etM,M.K.  fT<te,  Kb.  6. 0. 33.  sec  Z.  Gi.  £M.  31k  b.  lathe 
cnatoma  of  the  ucient  Oonaane  receded  bj  TaeHus,  Dt  nor.  Oam. 
C.18. dol«»w)n«ror NWirilo,awitui>rtMar>(Nf  a^«rt.  In  thiacustoa 
w«  probtbly  have  the  oiigin  of  the  right  of  dower,  nhieh  wta  earned  , 
by  the  Bortbern  bubuians  into  thax  extensiTe  conqoeatB ;  and  when  a 
pennanent  iotereat  waHacqniradinland,  the  Aover  of  Uie  widow  was 
extended  and  tpplied  to  real  eetate,  from  principle  and  afiectiao ;  sad 
by  Uie  inflnence  of  tke  saine  gaienMity  of  aentiiiieiit  which  fint  a^ 
9lied  it  to  clntteb.  Sbmrft  Vieio  if  Socu^,  p.  29,  30.  S23— SST. 
OloMt  JKagtMU  reoords  the  Mme  eoetom  ajaong  the  Goths ;  and  Dr. 
Stuart  allows  it  to  have  been  incorponted  into  the  laws  of  the  Tiai- 
goths  and  Bn^sndians.  Hr.  Banington  obKrrea,  that  the  Engliah 
wonld  probaUy  Ikhtow  such  an  ^lobtntion  fion  the  Goths  and 
Swedes,  rather  than  from  any  tOhet  of  the  northern  nationi.  Obttrr. 
i^M  U«  Aiuiaa  StaMt*,  p.  9,  lo!  Amon;  the  An^o-^xona,  the 
dowor  eouMtad  of  gooda,  aad  there  were  no  fbotatepa  of  dower  inlands 
until  the  Nonnan  eonqneat.  3  Bladu.  Com.  139.  Sptlatatt,  CHou. 
ad  Mam,  deduces  dot  fiem  tlte  French  Jauairt ;  and  Sir  JSariin 
Wright  aays,  that  dower  was  probably  (moj^t  into  England  by  the 
NomMns,  as  >  branch  of  their  doctrine  of  fie&  oi  tcnoree.    TFrigkt 
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law  of  dower,  in  the  mode  of  endowing  adotUitm  eccZen«, 
in  common  uae  in  the  time  of  GlauTille,*  bot  limited  to  the 
third  part  of  the  freehold  lands  which  the  husband  held  ta 
tH^Mtt^f  the  Btarriage,  This  limitation  is  likewise  men- 
tioned in  Bracton  and  Fleta  ;*  whereas,  in  viagTia  carta,"  the 
law  of  dower,  in  its  modem  sense  and  enlarged  extent,  as 
applying  to  all  lands  of  which  the  husband  was  seised  Atrv^ 
the  ceoerture,  was  clearlf  defined  and  firmly  estaUsbed, 
It  has  continued  unchanged  in  the  En^fah  law  to  the 
present  times,  and,  with  some  modifieatioas,  it  has  been 
ever?  where  adopted  as  part  of  the  municipal  junqmt- 
deoce  of  tiK  United  States. 

To  the  consummatioD  of  the  tjtle  to  dower,  t^ 
L  :  marriage,  auBin  o 
Dowe^attaches  upon  all  marriages  not  abaolutely 
void,<  and  listing  at  the  death  of  the  husband ;  it  belongs 
,li»a  j^ifej^JUMgr^t"*^  marriage  is  voidable  bf  decree,  as 
well  as  to '  irwiie  ae  jure.  It  belongs  to  a  marriage  within 
the  t^e  of  cons^t^nou^  the  husband  dies  within  that 
age.*  But  a  feme  cmert,  being  an  alien,  was  not  by  the 
common  law  entitled  to  be  endowed  any  more  than  to  in- 
herit' This  rule  has  been  relaxed  in  some  ports  of  this 
countfy,  and  in  Mfuyland,  an  alien  widow,  who  married  in 
the  United  States,  and  resided  here  when  her  husband 
died.was  admitted  todower.i  In  New-York,  while  the  ge- 
neral rule  is  admitted,  that  the  ahen  widow,  even  of  a  na- 
tural b<Hn  dtizen,  is  not  entitled  to  doww  in  her  husband's 
lands,  yet,  under  the  statute  of  1802,  the  widows  of  aliens 


on  TeaurtM,  IBt.    In  the  French  l&w,  t^isncy  bj  curtesy  is  called 
droit  de  vidimti.     Oeuartt  dt  D'Agvttttau,  torn.  4.  660. 

a  G&n.  lib.  0.  c  1. 

ft  AractM,  lib.  S.  c.  39.  «ec.  3.    FUla,  lib.  A.  c.  24.  sec.  7. 

c  C.  7. 

d  Co.  LilL  31.  ft. 

eG>.LiU.Xi.^    lCo.4i.    Kame'*  com.  Doet  Sf  Stv.  2i. 

fCo.LilLii.b.    Kelljr  V.  HuTiwu,  S  JoAm.  Gw  90. 

g  Bachutan  v.  Itodion,  1  Aitrr.  4  OW.  990. 
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entitled  bjr  bw  to  bold  real  estate,  are  bdd  to  bedomble.* 
This  reaamnbleemiBtnictioa  or  the  act  (^1802,  basbera 
coafinned  byageneral  statute  proTiaioD,declaiii^  that  tb«l 
widows  of  aliens  entitled  at  tbe  time  of  tbeir  dealhs  to  baldl 
real  estate,  may  be  endowed  thereof,  gQBJgd  the  widowl 
was  aa  inhabitant  of  the  state  at  tbe  time  oPttie  death 
of  the  hn^Mod.^ 

The  law  of  nuniage  bdooga  to  another  brandi  of  ifaeae 
disqniaitiooB,  and  I  shall  proceed  to  eooader^  <  1.)  Of  what 
estate  tbe  wife  can  be  endowed;  fS.\  How  dow^wiD  be 
defeated ;  (J.)  How  dower  may  be  barred  ^(■C)  tlie  mu- 
ner  of  assignmg  iL 

I.  Cftehat  ettate  the  mfe  awqr  be  endowed. 
Tbehuabapd  ""**  IHTfi  hul  fT"  "*"  *^  ^*^  ^ 
veral^  at  i 


^^^BpfgjOTto^^^^ 

declare,  that  if  one  joint-tenant  aliens  bis  sbaie,  Ua  wife 

shdl  not  be  endowed,  notwidistandmg  the  poseibihtjr  of  tbe 

other  joint-teaant  taking  by  saniTOiship  is  destn^ed  by  tbe 

severance,  for  tbe  hnsband  waa  nerer  scde  seised.'     '*  p      - 

sufficient  to  give  a  title  to  dower,  that  tbe  hnsband  had  a 

seisin  in  law  without  bong  actually  seised ;  and  Ae  naaoa 

■given  for  tbe  distinction  on  this  point  between  dower  and 

a  curtetf  is,  that  it  is  not  in  the  wife's  powef  to  [Hoeure  an 

I  acUial  seian  t^  tbe  hnriwnd's  entry,  whereas  the  hnsband 

I  has  always  the  power  of  procuring  sdsin  of  tbe  wife's  land.* 

If  land  descends  to  the  husband  as  heir,  and  he  dies  before 

entry,  his  wife  will  be  entitled  to  her  dower  -,  and  this  Would 


a  Satliffv.  Forger,  1  Gnfo,  89.    8  iBiiL  713.  S.  C. 

b  X.T.  Rmxtd  SloMer,  vol  i.  740.  see.  S. 

e  LULaec.  45. 

dF.jr.lt,\SO.k.    Ca.IM.Sl.b. 

'^  Bra-tH- £XM««r.pl.75.    LUt.  kc  44».  t»l.    Co.liU.Sl.1 
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Dower  att^ch^JajlLmaLhfitflditameBls,  muih  ai  rente, 

«ame.*    BuTi^ 


t>aJajiLttaLjfi[Satt»°jgP"»  ""co  ai  rem 

u.»eiiiaoVait  em  in  BM^mfegg 

itfiSecase§  the  wife  is  dowableoDlH 


BoIm'  eaoe,  I  SaBe.  Z64.  Mi.  Ponb,  in  bii  copious  ud  tbonmgb 
lytaiUeon  Iht  La>e  of  Doio§r,  f.  61 — 73.  discunes  U  luge  the  em- 
barrunng;  questioD,  whether  the  interpowtion  of  a  amUngaU  fl*tat«  of 
ftoehoU,  between  ft  limiutioii  to  the  hiuband  for  life,  ukd  amibaeqaott 
renuuDder  to  hie  heiis,  wiH  preTent  dower.  The  previiling  lugmtip 
with  the  heat  property  lawyon  is,  that  a.  renuinder  to  the  hein  bo  df  • 
cunwtanced,  ia  execnted  in  poHBeeatni  in  the  tentnt  for  fife  nA  modh 
uid  that  the  estates  are  consolidated  by  a  hind  of  ten^MHarj  mergec. 
tratil  the  happening  of  the  coutiiigmicy,  and  when  it  does  happen,  tb^ 
divide  and  lesuine  tho  character  of  several  estates,  so  aa  to  let  in  the 
estate  original!;  limited  upon  that  contingency.  The  anmnalous 
]^^  of  a  remainder  .eusuted  ■ub.Wx'i'i  involveB  inacperaUe  £ffi- 
'  Esdltteftr  and.  it  is  Dot  ea«7  to  perceive  how  dower  can  attMh  to  an 
et^tate  execnted  in  the  husband  only  tub  modo,  &t  dowei  jit^.xonH- 
monlavj'  doee  not  attach  upon  a  mere  possibility.  If  ^  .wife 
has  a  title  of  dower  upon  such  an  estate,  and  the  intenrening 
contingent  remainder  comos  in  eme  after  her  title  is  consummated  by 
the  husband's  death,  as  by  the  birth  of  a  posthumous  child,  will  the 
lemtinder  take  c&ct  subject  to  the  title  of  dower,  or  will  it  defeat 
and  gveneach  that  title  f  The  better  opinion,  according  to  Mr.  Park, 
is,  that  the  husband  would  be  considered  as  seised  ef  severt]  estates, 
M&  ittUie,  and  the  dowor  must  consequently  be  defeated.  Cor^att 
cwei  Od.  'Bliz.  316.  fioothby  v.  Vemon,  9  JHbd-ilep.  147.  and  Hooker 
V.  Hooter,  Z  Bam.  X.  B.  200.  33S.  are  severely  criticised  in  refer- 
ence to  this  question.  Mr.  Feame  also  Hpeaks  of  estaCCB  executed 
Mtb  nudo,  that  ia,  to  some  purposes  though  not  to  aQ,  ss  if  an  sstate 
be  granted  to  A.  and  B.  for  their  Uvea,  and  after  their  deatba  to  the 
hein  ofB.,  the  estates  in  remainder  and  in  possession  are  not  so  exe- 
cuted in  poMeasion  as  to  sever  the  jointnre,  or  entitle  the  wife  of  B- 
to  dower.  There  is  no  merger  of  the  estate  for  life,  and  a  joint  seudn 
of  the  freehold  is  a  bar  to  dower.  And  yet  these  estates  are  ao  blend' 
ed,  or  execnted  in  the  possession,  as  to  make  the  inheritance  not 
grantable  distinct  fhnn  the  freehold.  Fearne  on  Annauulnv,  5tb  ed. 
35, 36.  To  enter  fUrthei  into  this  abstruse  learning,  would  be  of  very 
fittle  nee,  as  such  i«condite  points  rarely  occur. 

a  Pentiru,  sec.  349.  34S.  317.     Co.  LiU.  39.  a.   Park  m  Doucr. 
Uf.4. 
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leason  of  her  ri^t  to  be  endowed  of  the  estate  to  wbicb. 
th^  an  apfwiidant.     go^ower  is  due  of  iron  or  other 
moies  wio^ht  daring  the  corerture,  ^^M  of  mines  un- 
opened Kt  the  death  of  the  husband ;  and  if  the  land 
assigned  for  dower  contains  an  opei)  miiie,  tfielenaiit  in 
dower  may  work  it  for  bei  own  benefit ;  butitwoiddbe 
waste  in  her  to  open  and  woric  a  mine.*  ""TVS  claim  of 
dower  attaching  upon  all  the  lands  whereof  the  husband 
was  seised  at  any  time  during  the  coverture,  is  a  severe 
dormant  incumbrance  upon  the  use  and  circulation  of  real 
I  property.     In  point  of  fact,  it  ta  of  little  or  no  use,  un- 
I  less  the  husband  dies  seised ;  tor  it  is,  io^Eactice,  al- 
I  most  universally  extingui^ed,  by  me  act  of  tbe  wue  in 
I  concurrence  with  tbe  husband,  upon  sales  and  mortgages  of 
I  real  estate.     The.  existence  of  the  title  only  serves  to  in- 
(Vease  the  expense,  and  multiply  the  forms  of  alienation ; 
and,consequefltly,  in  several  of  these  United  Slates,  the  ^^ 

title  to  dower  has  beeiTfSWCMdowfltJiu^^ 
t<nEiSfT»S^^rtSTBe*1Sia^nIereof  the-  nushand  died  ** 
aeisetL  'ilia  is  Uit^  MUl  111  m  miBfUl  mMhl  V^m-  \      ^  .. 
necticnt, OhiojfTennessee  and  North Carohna,"   In Maine.'ty^^-.  /^^^^ 
NeW'Hampsbire,  and  Massachusetts,  tbe  widow  is  not 
dowable  of  land  in  a  wild  state,  unconnected  with  any  cul- 
tivated farm,  on  the  principle  that  the  land  would  be 
wholly  useless  to  her  if  she  did  not  improve  it,  and  if  she 
did,  she  would  expose  herself  to  disputes  with  the  heir, 
and  to  fbrieiture  of  the  estate  for  waste.'  If  the  land  should 
be  sold  by  tbe  husband  during  coverture,  and  subdued  and 
cultivated  by  the  purchaser  before  the  husband's  death, 


a  Stoughton  v.  Leigh,  1  Tbwnt.  Rep.  40S,  Coates  v.  Clieevcr.  t 
Cwen,460. 

b  Orifith'tBtguter.  Swifl't  Dig.  vol  L  85.  Stewut  v.  Ststtart. 
&  Cotm.  lUp.  317.  Winatead  v.  Winsteod,  I  Bays.  243.  In  Goo- 
necticnt,  uid  probably  in  those  other  states,  tbe  hnabaud  cuinot  by 
win  de^ve  hie  wife  of  her  dower,  fbr  the  eriate  in  dower  is  cut 
upon  tlK  wife  before  the  devise  attaches. 

<;Com»rT.8b^herd,16Jla>>.  A}>.IB4.  Johnson  v.  Perle^,  7  ^ 
a.  B^.  58.    Gr^iac*  Rtgider,  lit.  Jlfahif- 
VOL.  IV.  fi 
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yet  die  widow  has  no  T^t  of  dower  in  it,  on  the  ptin- 
cqJIetbttt  the  busb&iKt  was  never  dei^^'of  dft^-Mtftte  in 
the  land  of  whioh  the  widow  could  be  endowed;*  In 
Fennajlvaiiia,  the  title  to  dower  does  not  apply  to  lands  of 
the  husband  sold  on  judicial  process  bef^e  or  after  the 
hutband^s  death,  nor  to  lands  sold  under  a  mortgage  exe- 
ciiled  by  tba  ihuBband  dtirtng  «>Terture.''  In  Tennessee, 
ike  restriction  lipon  flie  widow''B'dower  is  stibstantialTy  ttib 
aame ;  and  in  Missouri  it  woidd  Mem  to  be  seliieet-  gene- 
rail]'  to  the  husband's  debts ;  whereas,  in  North  Carolina, 
the  widow^s  dower  is  declared  by  statute  to  be  paramount 
totbeelaims-of  crediturs.'^  - 

At  common  law,  the  wife  of  a  trnttee,'^lio  had  the  legal 
estate  in  fee,  and  the  wife  of  a  mortgagee,  after  condition 
broken,  had  a  valid  title  at  law  to  dower  ;  for  coiuts  of  law 
looked  only  to  the  legal  estate.''      To  avoid  this  result,  it 

Iwaa  the  ancient  pracfe^jjma^gaggT^'^  .1"'"  mwtfaer  per- 
son with  tlie  mortgagee  tn  the  conveyance,  so  as  b^^* 
j(Hnt  seisin,  to  Bvoid  the  attachment  of  the  legal  title  of  - 
doWer.'    But  a  court  of  equity  considered  the  equity  of  re-  i' 
demption  as  a  right  inherent  in  the  land,  which  barred  all  - 
persons,  and  it  would  always  restrain  the  widow  from  prose- 
cuting her  dower,  if  the  mortgage  had  been  redeemed,  o^ 
the  trustee  had  conveyed  the  land  according  to  the  direc- 
tion of  the  cestui  que  trust ;  and  it  has  been  long  held,  and 
is  now  definitively  settled,  that  the  wife  of  a  trustee  is  pot 
enutlWHWWlWnHTReThat  estate,  any  mrtiier  than  the 
husband  had  a  beneficial  interest  therein ;  ng^  if  shft  i^^ffimnts 
it  at  law,  pqiij^y  will  [■pajmin  tier  apd  punish  her  with  costs/ 
Nor  is  the  wife  of  a  certui  que  trust  dowable  in  ah  estaie'to 


«  Webb  V.  Towtweod,  1  Pitiermg'»  Sep.  31. 

h  R«ed  V.  Uoniaon,  13  Strg.  4-  RmbU,  18. 

e  OriJUK',  Ragitter,  h.  t.  Frost  v.  Etheridge,  1  Badger  Si  Der. 
30. 

d  Btv.  tic  Dovtr  pL  ii.  Perkyu,  eec.  3S3. 

«  Cre.  Car.  181. 

/LordH«dwicke,inIBijtoii  v.  Hinton,  2  Vewy,6si.  Noel  v 
JevOTi,  2  Fmman,  43. 
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»l.i.h  h.,  l.nrf,.nJ  hnJ  nnin  ^  ^y[|)lf  .nJ  ■■«.  .  1.-1 
tioe  aunngcovGrt]j[^  It  has,  however,  been  thought  rea- 
sSBSin^iaa  coasistent  with  pnociple,  that  a  court  of  equity 
should  apply  the  rules  and  incidents  of  legal  estates  to  trust 
property,  aad  give  the  wife  her  dower  in  her  busboad'a 
equitable  estate.     But  at  common  law,  the  wife  was  not 

A^^hu  of  a  ]'|^|  ifiif  t^f  f"  ■—  -'"-Hfii.fftiir  "^  '^" 

coinmon  law ;  aod  itawell  settled  ia  the  Eogtidi  cases,  that 
tR^niPSrir^Uin  que  tnui  U  'B8t  dowaUe  in  equiQ'  oot  of 
a  trust  estate,  though  the  hnebaDd  is  entitled  to  bis  cactesy 
in  such  an  estate.  A  widow  is  consequently  not  dowable 
11^  JiatJuiaband^  qHutv  ul  rMBinpmBt^Blll*lll^tt5o585& 
distinction  ia  still  preserved  In 'the  Unglish  law,  from  the 
necessity  of  giving  security  to  title  by  permanent  rules. 
This  poUcy  outweighs  the  consideration  that  woidd  na> 
turally  be  due  to  consistency  of  principle.  Sir  Joseph  Je- 
kyll,  io.S(^».v.  SuHoR,*  betdithat  the  widow  might  be  en- 
Idowed  of  an  eqiu^  of  redemption,  though  the  mortgage  in 
■fee  was  executed  before  tits  marriage,  upon  her  paying  the 
Itbird  of  the  mortgage  money,  or  keeping  down  a  third  (^  the 
unterest."  But  the  reasoning  of  that  learned  judge  did  not 
prevail  to  estabiish  nis  doctrine,  and  the  distinc^on  which 
he  suggested  between  the  case  of  a  trust  created  by  the  bus- 
band  lumself,  and  a  tnist  estate  which  descended  upon,  or 
was  hmited  tohim,  has  been  condemned  by  his  successors 
as  Ipo^  .and  unsound.'  The  same  rule  prevails  as  to  an 
equity  of  redemption  in  an  estate  mortgaged  in  fee  by  the 
husband  before  marriage,  and  not  redeemed  at  his  death. 


aS.F.  ir«fc TOO.- 

6  The  nJe  in  ChuiG«TT  had  been  vacillstiiig  previona  to  thu  deci- 
sion, though  the  weight  of  authority,  and  the  lugnage  of  the  eoOTta, 
were  decidedly  againat  the  right  to  dower.  C<dt  v.  C<A,  JtgMrto  tn 
Chancery,  vol.  L  134.  Radnor  t.  Rotheram,  Free,  tn  CAdneery,  BG. 
fiottwnly  T.  Pairftx,  ibid,  32a.  AmbroM  v.  Ambrose,  1  P.  Wmt.  331., 
were  all  oppoeed  to  Fletcher  v.  Hofatoson,  dted  in  Prtc.  in  CAomxry: 
350.  end  2  P.  Wmt.iiO. 

e  Chaplin  v.  Chaplin,  3.  P.  W-»*.  £39.  Godwin  r.  Winamoie,  3 
JUr.SSS.  Sir  Thomas  Clarke,  in  Burgee  v.Wheate,lBJadt*.  A«p. 
13S.  Dixon  v.SaTille.ljBro.  396.  D'Arey  v.  B1ahe.35>rV4-i>^.387. 
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In  these  Uoited  States,  the  equi^  of  the  wife's  claim  has 
met  with  a  more  gracious  reception ;  and  in  Maasachu' 
setti,  Connecticut,  New- York,  New-Jereey,  Pennsylvania, 
Virti:ioia,  and  probably  in  most  or  oil  of  ^  othar.  statoi,  . 
the  wife  is  held  dowable  of  an  equity  of  redempttOD.* 
Though  the  wife  Joins  with  her  husband  in  the  mortgage) 
aod  thougn  tue  nuso&nd  should  afterwards  release  the  equi- 
ty, die  wife  will  still  be  entitled,  at  liis  death,  to  her  dower  in 
the  lands,  subject  to  the  mortgage ;  and  if  they  are  sold  under 
the  mortgage,  then  to  her  claim  as  for  dower  in  the  'surplus 
proceed!,  if  any  there  should  be.*"  If,  however,  the  mortgage 
was  executed  on  a  purchase  before  the  marriage,  and  the  hus- 
band releases  the  equity  after  the  marriage,  his  wife's  right 
of  dower  is  entirely  gone,  for  it  never  attached,  as  the  mort- 
gage'was  executed  immediately  on  receiving  the  purchaser's 
deed."  In  the  cases  of  Harrison  t.  EJdridge,  and  Barker 
V.  Parker,*  the  wife's  interest  in  the  equity  of  redemption, 
in  a  mortgage  executed  by  her  and  her  husband,  was  held 
not  to  be  sold  by  a  sale  of  her  husband's  equity,  undeTSiit 
execution  at  law  against  him  only,  and  the  purchaser  at  the 
sheriff's  sale  took  the  land  subject  to  the  widow's  dower. 
Th^ec^esp^ent  a  strong  instance  of  the  security  afforded 
to  the  wife's  dower  in  the  equitable  estate  of  her  husband. 
But  if  the  mortgagee  in  such  a  case  enters  under  a  foreclo- 
sure, or  after  forfeiture  of  the  estate,  and  by  virtue  of  his 
rights  03  mortgagee,  the  wife's-dower  must  yield  to  his  su- 


it Bird  V.  Gftrdner,  10  Matt.  Rtp.  364.  Snow  v.  Stephens,  15  . 
t&NL  S78. .  Fish  V.  Fiah,  1  Omui.  R^  GS9.  Uitcbcock  v.  Hurii^ 
roD.a/oAM.  Aep.  SM.  Collim  v.  Ten;,  7  tfrU.  378.  Coles  v.  Colee, 
IS  Und.  319.  Titus  v.  Nelson,  5  Johnt.  Ch.  Rep.  45S.  Jf.  T. 
Smited  Slatvtet,  vol.  1.  740.  sec.  4.  Hontgomery  v.  Bruere,  2 
SouUutrd,  SflS.  Reed  v.  Monisou,  13  Ser^.  ^  Boujc,  18.  Heth  v. 
Cocks,  1  Simdolph,34i. 

b  Tabele  v.  Tabele,  1  John*.  C%.  Sep.  45.  Swsine  v.  Petine,  S 
ibid.  4S2.  Titus  V.  NeilMo,  ibid.  453.  Pesbod;  v.  Patten,  2  Ptdt. 
Rf^.  617.    Gibwii  r.  Crehore,5  ibid.  146. 

e  Jsckson  v.  Dewitt,  6  Coitm,  316. 

d  %  BaMed,  393. 17  Matt.  Btp.  564. 
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perior  title ;  for  as  against  the  title  under  the  mortgage,  the 
widow  has  no  right  of  dower,  and  the  equity  of  redemption 
is  entirely  subordinate  to  *tha(  title.     The  wife's  dower ^ 
an  equitY  of  redemption,  only,  applies  incaseOT  redemp- 1 
ti^ofth^ncum^nc^fiy  the  husband  or  bis  representa- 1 
lives,  and  not  when  the  equity  of  redemption  is  released  to| 
the  mortgagee  or  conveyed.* 

The  reason  of  the  Amencaimile  living  dower  in  e<|"'tigg. 
of  re38ni|flfBn,  IB,  tnat  the  mortgagor,  so  lo^^s  tEe'  mort- 
gSgSMnaaMAiert  his  right  of  entry  or  foreclosure,  is  re- 
garded  as  being  legally  as  well  as  equitably  seised  in  respect 
to  all  the  world  but  the  mortgagee  and  bis  assigns.  Even  in 
the  view  of  the  English  courts  of  equity,  the  owner  of  the 
equity  of  redemption  is  the  owner  of  the  land,  and  the 
mortgage  is  regarded  as  personal  assets.^  7Ib*«#intn^*^"^ 
vera!  of  the  states  is  carried  to  the  extent  of  giving  to 
the  wife  her  dower  in  all  trust  estates.  This  is  said  to  be 
the  law  in  Pennsylvania,  Maryland,  Virginia, and  Alabama^ 
bjl^b^sriMa  those  states  must  be  understood  to  be  limited 
to  the  case  of  trusts  in  which  the  husband  took  a  beneficial 
interest  It  could  not  be  applied  to  trust  estates  in  which 
tbe  husband  was  seised  in  fee  of  the  dry  teclinical  title,  by* 
way  of  trust  or  power,  for  tbe  sole  interest  of  others.''  In  all 
tbe  other  states,  except  those  which  have  been  mentioned, 
and  except  Louisiana,  where  thc  rights  of  married  women 
are  regulated  by  thc  civil  law,  and  except  also  Georgia, 
where  tenancy  in  dower  is  said  to  be  abolished,  the  strict 
English  rule  on  thc  subject  of  trust  estates  is  presumed  to 
prevail. 

^^hough  the  wife  bedowableof  an  equity  of  redemption, 
^me  tfl,  after  her  husband's  death,  if  she  claims  her  dower, 

a  Popkin  V.  Bainited,8  JlToj*.  Ap.  491.  BtrdT.  Gu<diDer,  lOiMi/. 
364.  CwtM  V.  Cheever,  1  Caaen,  460.  JBcksan  v.  Dewiu,  6  Md.  316. 

&  Brawn  T.  Gibbs,  Fr«c.  in  C?L  S7.  Cubone  v.  Seufi,  1  .dli;.  606. 

c  ShoenwUier  v.  WoUur,  3  S«rg.  ^  Bamle  564.  Reed  r.  Hoinmii, 
ISiUd.  18.  5(a»ulaio/'Pit^wia,1786ftndlT9X.  MUler  t.  Beverly, 
1  B*».  If  Jtu^.  36S.    Cluibonw  V.  Hendermn,  3  ibid.  322.  Oiy- 

d  See  Rowton  v.  Rowton,  I  Hm.  Sf  JBvnf.  93 
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llboDnd  to  contribute  rateably  towards  tbe  redemption  of  the 
llmortgage.     If  tbe  heir  redeenw,  rfie  wwtribalBaby  payipg, 
llduring  life,  to  the  heir,  the  one  third  of  the  ioterest  on  the 
llaiiiount  of  the  rooTtgage  debt  paid  by  him,  or  else  a  gross 
(Imm  amouDtiog  to  the  value  of  such  uo  annuity.*    In  Eng- 
land, the  widow  entitled  to  dower  in  an  equity  of  redemp- 
tion in  a  mortgage  for  years,  has  also  upon  the  same  prin- 
ciples applicable  to  that  analagous  case,  the  right  to  redeem, 
by  paying  her  proportion  of  the  mortgage  debt,  and  to  bold 
over  until  she  is  reimbursed. " 
,  As  to  tbe  interest  of  the  widow_Qf  s  mprtggfefit  thC-C 


gage  before  foreclosure  is  regarded  by  the  courts  m  this 
country,  Cor  most  purposes,  as  a  chattel  interest  f  and  it  is 
doubted  wbeitber  the  wife  of  the  mortgagee,  who  dies  be- 
fore foreclosure  or  entry  on  the  part  of  her  husband,  though 
After  the  technical  forfeiture  of  the  mortgage  at  law  by 
Ron>paymeiBt  at  the  .day,  be  now  eves  at  law  entitled  to 
dower  in  the  mortgaged  esute.     The  better  Ttpihion  I 
apprehend  to  be.  that  she  would  ppt  fTtjntilled  as j^ajEST" 
the  mortga|i^or.     The  JYVw-Fort  Revited  S/odiTei,^  havs 
settled  this  question  in  this  state,  by  declaring  that  a  widow! 
shall  not  be  endowed  of  lands  conveyed  to  her  husband  by  I 
way  of  mortgage,  unJgBBubB  acquired  an  absolute  estate  I 
therein  during  the  marriage.*  | 


a  Snaine  v.  Perice,  5  Johtu.  Ch.  lUp.  482.  Gibson  v.  Crehore, 
5  Piderrmg,  146. 

b  Fslmes  t.  Dauby,  Preq.  in  Ch.  137. 

c  Stewart  v.  Waters,  1  Camtt'  Cat.  tn  Error,  47.  Jackson  v.  Wil- 
lard,  4  Joh^.  Rap.  41.  Huntington  v.  Smith,  4  Conn.  Rep.  235. 
Eaton  V  WUiing,  3  Pidc.  Rep.  4M. 

dVoLL  741.  aec.  7. 

d  By  the  abtoiule  edate,  in  the  Terised  code,  more  was  intended 
than  tbe  estate  which  is  technically  absolute  at  law  on  default  ofpay- 
rasnt  at  the  day.  I  preaume  tbe  word  absolute  ia  here  to  be  taken  in 
the  •trongest  sense.  In  Runyan  v.  Meraeieau,  11  Johm.  Rep.  534.  it 
was  held  that  the  freehold  was  in  the  mortgagor  before  foreclosure  or 
entry.  If  the  morgsgee  enters  without  fbieclosiire,  the  freehold  may 
tlien  be  shifted  in  cmitemplation  of  law ;  bi)t  still  the  mortgagee  hu 
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IL    In  what  way  dower  wiB  be  defeattd. 

Dow^r  will    be  defeated  upon  the  restoratioii  of  the  ,.,. 
seiBirHfHH8niB!^riorTi9ei^tie  case  of  defeasible  estBtee,     ; 
as  in  the  case  of  re-entry  for  a  condition  broken,  which  ... 
aboliihes  the  intermediate'  sciBin,'     A  recovery  by  actual    „ 
title  against  the  husband,  also  defeats^I(8"Wiev3owCT; 
but  if  he  gave  up  the  land  by  default,  and  collusirely,  the 
statute  of  Wettm,  2.  ch.  4.  preserved  the  wife's  dower,  unless 
the  tenant  could  show  affirmatively  a  good  seisin  oat  of 
the  husband  and  in  himselfl    This  statute,  according  to 

fPertuns,  Was  in  affinnsDce  of  the  common  law.**  The 
priBcbJa.ia|..d>at.  the.  k^  m^hH  have  dower  of  luxis  ot  ' 
which  her  husbvul.waato^'^Af-Miired  of  an  estate' of  in< 
heritance,  and  not  otherwise.  If,  therefore,  a  disseisor  die 
seised,  and  his  wife  be  endowed,  or  liring '  her  Writ  of 
dower,  she  Will  be  defiled  of  her  dower  on  recovery  of 
the  lands,  or  upon  etitry  by  the  .disseisee.*  And  the  sound 
principle  of  mahing  the  title'  to  dower  rest  ufion^ftehs^. 
bkndgn^.  m  WHM  so  U  as  to  Allow  ilie  wJle  to  /alsifa 
even  a  recovery  agaiast  her  husband  npoo  trul,  provided 
the  recover;  .was  upon  some  other  point  than  die  abstract 


not  an  abioiuU  estate,  oo  long  ae  tho  equity  of  redemption  hangs  over 
liiat  estate  and  qualifies  it.  j^ccording  to  the  English  law,  the  wife 
aT  the  mortgagee  would  be  entitled  to  her  dower  in  puch  a  case  &om 
the  Iteir  of  the  mortgagee,  wlto  died  in  poHsesaion,  though  the  estate 
in  dower  would  be  defeasible,  like  her  husband's  estate,  by  redemp- 
tioD,  on  the  part  of  the  mortgagor.  The  words  of  the  new  revised 
BtBtut««,  were  probably  intended  to  stand  for  an  eatote  with  tbe  equi- 
ty or  redentptioD  finally  feredosed  and  absolutely  barred.  Upon  that 
construction  the  restriction  has  been  carried  beyond  tbe  English  rule, 
and,  i  apprehend,  beyond  also  the  necesMty  or  reason  of  tbe  caae. 

a  Perbim,  see.  Sit,  212.  317. 

b  Ferkint,  sec.  376.  It  was,  hotvever,  re-enacted  in  totiden  verbii 
in  New- York  in  1787.  Loms  JV.  T.  seas.  10.  ch.  4.  tec.  4.,  and  it  is 
in  substance  adopted  and  enla^d  by  the  JV.  T.  Rtvittd  StaMet,  voL 
i.  742<sec.  le,  which  declares,  that  "do  judgment  or  decree  ctmAssad 
by  or  recovered  against  the  husbaiul ;  and  no  laches,  dafeult,  covin,  or 
crime  of  tbe  husband,  shall  prejudice  the  right  of  his  wife  to  her 
dower  or  jointure,  or  preclude  her  from  the  recovery  thereof;  if  other- 
wise entitled  thereto." 

cLiU.  sec.  393.  Co.  Litt.  240.  b.  Berkshire  v.  Vaiiiorej  mnrh.n. 
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question  of  right*  Bat  nndei  the  complic^ed  modifica- 
.^lioosj^j^iBiD  eoDtemplated  iiLlhe  ai)cie9JiJ»)f»:«wt  i^ich 
are  collected  and  digested  by  Perkins  in  hit  excellent' re- 
pository of  the  black  letter  learning  of  the  Year  Books,  Uie 
sdsin  of  the  husband  was  sometimes  defeated  no  as  to  bar 
dower,  though  the  right  remained  in  him ;  and  in  other 
cases,  the  dower  would  be  preserved  though  the  seisiD  was 
defeated,  by  reason  of  some  prior  distinct  seisin  which  bad 
attached  in  the  husband.^ 

.  If  the  husband  be  sebed  during  coverture  of  an  estate 
Bul^ect  to  dower,  the  title  will  not  be  defeated  by  the  deis^ 
■nination  of  the  estate  by  its  natural  limitation,  for  dower  ' 
Efl  an  incident  annexed  to  the  limitation  itself,  so  a^imni^« 
Ian  incidental  part  of  the  estate  limited.  It  is  a  sutrabting 
pnterest  implied  in  the  limitation  of  the  estate.  Thus,  if 
the  tenant  in  fee  dies  without  heirs,  by  which  means  the 
land  escheats,  or  if  the  tenant  in  tail  dies  without  heirs, 
whereby  the  inheritance  reverts  to  the  donor ;  or  if  the 
grantee  of  a  rent  in  fee  dies  without  heirs ;  yet,  in  all  these 
cases,  the  widow's  dower  is  preserved."  H^ngj^J^-nf 
f  the  common  law,  dower  will  determine,  or  bedeleated,  with 
ItD^eT^IRflRtnn  of  th6  estate,  or  avoidance  of  the  title  of 
I  the  husbuid  by  entry  as  for  a  conation  broken,  or  by  reason 
I  of  a  defective  title.  So.  dower  wilLfae  defeated  by  the  ope-  __ 
ration  of  c^ateral  Umttations,  a^  in  the  caseoraneSEBe 
to  aniS!  and  hia  neii^oTong  as  a  tree  shsJI  stand,  or  in 
the  case  of  a  grant  of  land  or  rent  to  A.  and  his  heirs  till 
the  building  of  St.  Paul's  church  is  finished,  and  the  con- 
tingency happens."  Whether  dower  be  defeated  by 
ditional  limitation,  create? 
V  devise,  is  j 


tin  rrni  r.M;i7wrRmn  ftitFnri  nfflftg 


a  Ptrkbu,  sec.  381. 

6  Pent™,  KX.  379,  300.     Park  m 

c  Bro.  tit.  Temiru,  pi.  33.  tit.  Do 
34.     Jtnk.  Cent.  1.  ciBe  6.  p.  5. 

d  Jflit.  Cent.  ub.  tap.  Pretton  or 
Ihitler'i  note  170.  lo  Co.  IM.  241.  a. 


2>MMr,  148. 
tr,  pi.  86.     Pau«'i  com,  8  Co, 


AhitraeU  of  TUle,  vol.  iii.  373. 
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t^^omMdj^^^M^^    'Hie eatata of thp^MBby*^ 
m  ^nM^^^bSncSid^ee,  ovSMlMSInSoaaeatecf 
taking  eSact  of  the  UmitatioD  over,  on  these  condi* 
Itional  limitations,  than  in  the  case  of  coUateral  limitatioos ; 
and  the  abloet  writws  <m  property  law  are  evidentl;  against 
the  authority  of  the  case  of  Buckwortk  t.  ThirkeU,  aod- 
i^ainst  the  right  oi  the  dowress  when  the  fee  of  the'huB- 
band  is  determined  by  executory  devise,  or  shifiing  uu.^ 
As  a  general  prinoyle,  it  nay  be  ofaserred,  that  the  wife's 
dow^u^lSRt^nS^Seated  ^  every  BubBistiog  claim  or 
incumbrance,  in  law  or  eqsity,  existing  before  the  incep- 
tkvti  of  the  title,  and  which  would  have  defeated  the  hus- 
band's seian.     *Tnj[||aBMBl  ^Y  *^®  husband  to  convey 
before  doww  attaches,  wi8,  if  enforced  in  eqaity,'  extin- 
guish the  claim  to  dower,     ^equitv^^^  agreed  to  be  U 
turned  mto  rawiey,  or  money  uu^andsntre  considered  as  I 
that  apedea  of  property  into  which  ihej  were  agreed  to  bel 
converted,  and  the  right  to  dower  is  regulated  in  eqaity  1^'  1 
die  Dature  of  the  property  in  the  equity  view  of  it.^ 


.  fit  is  aa  interest  wfti 

o^ffiffitHI^BO^ag  lE««*fr the  coDCnrrence  of  mar- 


a  TbecaaMofBuDmeav.Pajne,  iLaan.  18T.  AiAU.81.  FlaviJl 
V.  Veatriee,  Finap'a  Mr.  voL  be.  SIT.  P.  pl.-l.  Bumiier  v.  Putridgc, 
'  t  Me.  47.  uri  flsdvorth  v.  ThiAvi},  3  Bo$.  4-  PtdL  653.  ■.  ue  ably 
VMtowed  \j  Mr.  Puk;  wd  the  luter  cue,  thougb  il«dd«ct  by  tks  K. 
B-iittke.tiineaf  liOKl  Uasafialil,  «&er  twooicceieive  ugumeiita,is 
strongly  condemned  u  being  repugnant  to  settled  diitinctiona  on  this 
abetruse  branch  of  the  law. 

h  Svller't  nolt  ITD.  to  Co.  IM.  241.  a.  SvgdtK  on  Power*,  333. 
Pretlon  on  AbtfracU  qf  TUle,  vol  iii.  372.  Porft  on  Dower,  lek— 
186. 

c  Greene  vt  Greene,  1  SmMontPt  Ohio  Rip.  538.  In  that  cote 
the  sabject  ia  ably  diacasaed,  and  tbe  nhole  vcliune  ia  evidence  of  a 
-very  correct  mi  enlj^tened  adtdniatntioa  of  joatice,  in  «qnity  se 
irallaainlav- 

VoL.  IV.  7 
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though  the  hiuband  alone,  according  to  the  coBBJonlaWj 
(iSimi  IMml  II'WIIM  Mil  'B  IM  fMlBt'ol'  alienadoW 


jj,':iJui!Mni'gFTmtf!»i^icaiJi:iiHi'i'i'nHE 


according  to  law ;  and  this  »  now  me  declared  statute  law 

If  the  husband  and  wife  !« w  a  fine^  suffer  a  coMmoa 
recovety^^B^^Hl^^DairegoniBr  dowe^^^ra^Buie^ 
onlj^^muwaf,  in  theEngbefa  Itw,  efbaing^ dower  after 
it  has  duly  attached.  A  devise  in  fee,  by  will,  to  a  wife, 
with  a  power  of  disposition  of  the  estate,  would  not  enable 
her  to  convey  without  a  fuie,f<M:  the  power  would.be  void, 
as  being  inconsistent  with  the  fee.''  But  other  ingenious 
devices  have  been  reeorted  to,  in  order  to  avoid  the  trouble- 
some lien  of  dower. 

If  an'  estate  be  conveyed  to  such  uses  as  the  purchaser 
By  deed  or  will  should  appoint,  and  in  default  of  appcHnt- 
lueiit  to  the  purtShoser  in  fee,  it  is  settled,  that  the  estate 
vests  in  the  purchaser  oa  a  qoaGSeSffiS^ubject  to  be  de- 
vest^ by  an  exercise  of  the  power,  (for  the  power  is  not 
merged  in  the  fee,)  and,  consequently,  dower  attaches.    It 
has  been    a  questionable  point,  whether  a  subsequent 
exercise  of  the  power,  as  being  a  prior  and  paramount 
right,  would  not  dislocate  and  carry  with  it  the  dower  of 
the  purchaser's  wife.    T^Jjfj|||y)ummJ|Jhat  the'  dower 
his  defeafcd  by  the  ezeculron  of  the  power ;  and  y^  in  order 
[Itbe  more  certainly  to  prevent  it,  conveyancers  have  limited 
lithe  land  to  the  use  of  the  purchaser's  appointee,  and  in  de- 
llfault  of  appointment,  to  his  use  for  life,  and  then  to  the  We 
rof  his  heirs  in  fee.    Here  it  does  not  require  the  power  of 
appointment  to  bar  the  dower,  and  yet  the  whole  estate  ia 
uompletely  in  the  purchaser's  power.'*    A  more  sa 


aJf.  r.  itMiml5talulw,voLi.743.Bec.l6. 
b  10  Co.  49.  b.  Lainpet'B  case,  PlowL  &04.  Eue  v.  Buow. 
c  Ooodell  T.  Binghui,  1  Bot.  ^  PuU.  193. 

d  BaUtr'tnaU  119.  Co.  LitL  S16.  ft.,  ind   note  330.  to  Ca.  Lill. 
!nO-  b.    OiBiert  on  Utet,  by  Sugden,  331.  note.    Ftome  en  Remaitf 
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to^^bar.thfi  Hftwar  j^a  by  the  iotfoduction  of  a  trustee  into 
tiiB  coayeyaoce^uid  limiting  the  lands  to  soch  penons  as 
the.puicbaser  ^tould  ^poiut,  aind  in  de&ult  of,  aiid  until 
wch  a^ipwitipent,  totbepurohager  for  life,  and  in  case  his 
wife  shoald  lairire  him,  then  to  B.  and  his  heira  during  the 
life  of  the  wife,  in  tnut  for  the  purchaBa'^s  hein  and  assigns, 
with  remaiodw  to  the  heirs  of  the  purchaser  in  fee.*  .But 
hwea  very  ve^tatiowg  question  arose,  whether  the  tnwtro** 
nHulUU  UpiJI  lit  lUe  {!UIV(l)llliui  horn  the  purchaser,  and 
enuneot  counsel  bare  given  difierent  opinions  on  the  sub- 
ject^ In  Ibis  country,  we  are,  happily,  not  very  liable  to 
be  perplexed  by  sudi  abstruse  questions  and  artificial  rules 
which  have  encumbered  the  subject  of  dower  in  Euf^and 
to  a  grievous  extent.  Even  in  these  states,  where  the  ri^t 
of  dower,  as  at  commo^aw^xis^ii^nl  force,  the  easy 
mode  and  familiar  practice  of  barring  dower^ 
per8e^nByneSMK5Hffl!MMfflB!!^SbdgEflCg  ot 
fflglBI!rtminsel!^Tfaijiertnap  have the'simplioi^n^ep 
tamty  of  our  jurisprudence  destroyed  by  such  mygtedes,  it 
would  be  wiser  to  make  dower  depend  endrely  upon  the 
husband's  seisin  in  his  own  right,  and  to  his  own  use,  of  an 
estate  in  fee  simple,  pure  and  absolute,  without  any  con- 
dition,  limitation,  or  qualification  whatsoever  annexed. 

The  statute  of  Wettm.  3.  13  Edw.  I.  made  adultery  in 
the  wii^uorlSXitre  of  dowiff  Iqu^ay  of  penalty  j^j^gg**"' 
ciKalion  with  the  husband  would  reinstate  the  wife  m  her 
right    The  statute  was  re-enacted  in  New-York  in  1787, 


dtn,  «oL  i.  437.  note,  Sth  edit.  Park  on  Dower,  B5. 1&7, 188.  Lont 
Eldon,  in  MumdreU  v.  HumdreU,  ID  yetey,  963.  S6S,  366.  Heivtb. 
J.  in  3  Fe«y,6fi7. 

a  BvlUr'i  note  330.  to  lib.  3.  €k>.  liU. 

b  Park  on  Dowtr,  p.  93 — 99.  haa  given  us  the  conflicting  opiniona 
of  mieh  ^fltinpiiahed  and  largolj  experienced  convejrancis^  counsel 
u  Hi.  Huriott,  Hr.  Wilbnhiun,  Hi.  Booth,  and  Hr.  Filmer,  who 
floiuiabed  in  the  middle  of  the  last  century,  and  he  sdda  u  bis  own  opi- 
nion, that,  Btrictlj  spealung,  apurcbaseris  eittitled  to  the  (xmeumnce 
of  the  tnifltee  in  every  case  in  which  that  trustee  is  tui  jwrit,  Eod  can 
ronvey  without  the  expense  of  &fine,  or  en  order  in  Chancery. 
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uj  hu  undergone  very  material  modilicatioB  in  the  new 
revised  code.'  The  eBme  provision  hma  been  made  I^ 
ststtite  in  Connecticut,  and  there  is  bo  moch  jastke  in  it, 
&aX  an  aduh««UB  elopement  is  probaUy  a  plea  in  bar  of 
dower  in  all  the  statea  m  the  Union,  which  protect  and 


a  £aw*JV.  F  tM&  10.  ch.4,  sec.  7.  Jf.  Y.  Raittd  Stahittt,  vA. 
i.  141.  Bee.  S.  The  aUtute  of  I78T  burcd  the  in&  of  dowei  vha 
eloped  ind  lived  with  an  aduItc'rW,  unless  her  huAttod  wu-mfae- 
quently  reconciled  to  her.  The  new-revised  statntee  ha,ve  abridged 
this  ancient  bar,  fay  confining  it  to  cases  of  a  disscdution  of  the  ntar- 
riage  contract;  m' else  making  it  to  dq)end  on  cenvictioaof  adolterj 
in  a  suit  by  the  hvebuwl  for  a  ^vwce.  It  ii  declared  that  « in  case 
ofdivoroedJMtdni^  tbemaniafe  cimtnct  for  tiw  nuacoodact  of  the 
wife,  she  shall  sot  be  endowed.  (See  vol.  i.  741.)  Upon  this  provi- 
sion it  may  be  observed,  that  in  case  of  a  divorce  a  vtnaUo,  dower 
wonld  cease  of  course,  and  no  such  etatute  provision  was  necessary; 
and  if  there  should  be  no  divorce,  or  the  husband  shtnild  die  befiitni. 
lie  hod  time  or  the  Aeass  to  obtun  it,  the  adultress  conU  sue  for  and 
recover  her  dower.  It  is  difBcnh  to  know  what  is  ezad^  meagt 
here  by  the  term  muamdwi  t^  the  wiSi.  It  is  much  too  v^oe 
and  general  to  be  the  ground  of  such  a  peaal  forieiture.  In  a  sabse- 
quent  branch  of  the  reniitd  staiuUt,  (see  voL  ii.  146.  sec.  46.)  it  is  de- 
dared,  tbat  if  the  wife  bo  ctmvicted  of  adoltery,  in  a  suit  for  a 
(Uvorce  brqu^bt  by  the  husband,  she  fbrfbits  her  right  of  dower.  The 
word  tnitmnfluff  mast  then  have  some  other  meaning,  and  apply  to 
eome  other  oSence  than  adnltery.  Marriages  are  to  be  diaaolved  by 
the  chancellor,  wfaea  made  within  the  age  of  ooueot,  or  when  a  former 
husband  or  wiffe  is  living,  or  when  one  of  the  parties  is  an  ideot  or 
lunatic,  or  the  consent  oS  one  of  the  parties  was  obtained  by  force  or 
fVaudiOrcouMM^Mleneite.  (JV.  Y.  Rented  Statutt*,  vol.  ii.  143,  143, 
144.)  It  may  be  very  difBcuIt  to  know  bow  far  the  term  mitcmduet 
applies  to  these  several  causes  of  divorce,  so  directly  as  to  work  a  for- 
feiture of  dower.  But  in  bet  there  was  do  need  of  the  provision ; 
fbr,  as  the  law  always  stood,  if  the  dowress  was  not  the  wife  at  tkv 
tUath  0^  the  htuband,  her  claim  of  dower  teSi  to  the  ground.  'The 
provimon  eoenn  to  be  absolutely  meanlese,  and  it  ongfat  to  be  added, 
in  justice  to  the  revisers,  that  the  bill,  as  originally  reported  by  them, 
contained  on  IJus  point  the  provision  and  tbe  language  of  Qte  tM 
law.  It  would  have  been  safer,  and  wiser,  to  have  retained  the  |dain, 
blunt  style  of  the  old  law,  and  confined  the  loss  of  dower  to  a  con- 
lictioQ  of  adultery,  or  else  to  have  defined  in  precise  terms  the  addi- 
ftonal  offence,  if  any,  which  was  to  destroy  the  dower. 
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enforce  tbe  right  ofduwer.*  New-Yoik,  howeVer,  is  to  be 
coRsd^ed  u  an  eiceptiofi  -to  this  remark,  for  by  the  re- 
vised  tUUutes  the  wife  only  forfeits  her  dower  in  cases  of 
divorce  a  vmailo  for  misconduct,  or  on  conviction  of  adul- 
tery on  a  bill  in  chancery  by  the  husband  for  a  diTorcCf 
and  every  plea  of  elt^ement  in  bar  of  dower  would  aecm 
to  be  annihilated. 

A  divorce,  a  vincalo  matrimami,  bars  the  daiw  of  dower; 
for  toSBB^TBS^CT^'cl^S^^goffCT^Bhemus^TSve 
b^STB^Bi^ii^he  death  pniieiHist^ay^Binoicaae' 
df  Budi  a  divorce  for  the  aauitery  <A'  tbe~hud>Bnd,  it  is 
iloubtlesB  |»ovided  in  tbe  statute  law  of  those  states  which 
aothorize  the  divorce,  that  a  rigbt  of  dower  shall  be  pie- 
served,  or  a  reasonable  provisieD  be  made  for  tbe  wife  out 
of  the  husband's  estate,  by  way  of  indemnity  for  the  loss 
of  her  dower,  and  of  her  faudaod's  protection.*  Tbe  wife 
may  also  be  barred  of  Jmjjflyer  by  having  a  ^wit  es- 
tate, usually  oenomiDBted  a  ioinftgfc  settled  up^  her  and 
her  husband,  and  in  case  oi  his  death  to  be  extended  to 
the  use  of  tbe  wife  during  her  life.  The  jointure  in  the 
English  law,  is  founded  on  the  statote  of  27  Hen.  VIII. 
c.  10.,  and  its  provisions  have  been  vesf  extensive^  in- 
corporated into  tbe  law  of  this  oountry.  It  must  take 
leffect  immediately  on  the  death  bf  the  husband^nS^BMaM 
Ibe  for  the  wife's  life,  and  be  made  and  declared  to  be  in 
Isattsfactioo  of  her  whole  dower."  If  the  jointure  be  made 
before  .giBiriage,  it  bars  the  dower;  but  rl  made  alter 
marriage,  the  wife,  on  the  death  of  her  ItuvftalJI,  ban  hui  ■ 
election  to  accept  of  the  jointure,  or  to  renounce  it  and 
appl^^S^er  dower  at  common  law ;  and  if  she  be  at  any 
time  lawfully  evicted  of  her  jointure,  or  of  any  part  of  it, 
she  may  repair  the  loss  or  deficiency  by  resorting  to  her 


a  Svn/tt  DigtU,  toL  L  8S  .    Dme't  Abr.  ToL  iv.  OTS.  876. 
b  9  BlatJu.  Com.  130. 

c  JV.   Y.  Saited  SMule*,  yoL  U.  145.  sec.  45.     Cmneeticiff  Shi- 
fnUt,  180.  tit.  Dover.      JMow.  SM.  178S.  C  99. 
d  Co.  Lift.  M.  b.     Fnmmn'i  tat,  4  Co.  1. 
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right  of  ddwer  at  common  taw.    Under  tiie  Engliah  law, 
aduhery  u  no  forfeitura  of  the  jointure,  or  9f  attides  irf* 
agreement  to  settle  a  jointure,  though  it  be  a  bar  to  dower ; 
wid  the  diBtinction  depends  upon  a  positive  ptoviiion  by  .. 
statute  for  the  one  case,  and  none  for  the  other.' 

It  was  a  nilft  of  law  daduiiad&nialhg  statute  of  27  Hen. . 
VIIl.  malung  a  jointure  a  bar,  that  the  settlement,  to  be  a  bar  ' 
of  dower,  must  be  to  the  wife  herself,  and  not  to  any  other 
person  in  trust  for  her,  provided  the  estate  remains  in  the 
truate&''  A  cuiveyance  to  tmsteea  for  the  use  of  the  wife 
aftnr  her  hnsband's  death,  is,  in  ptunt  of  law,  no  jointure ;  but 
audi  a  settlement,  if  in  other  respects  good,  win  be  enlorcea  ~ 
ta  chancery  as  an  equitable  bar  of  dower  ;  and  courts 
ofequity  have  greatly  relieved  the  parties  from  the  strict 
legal  construction  given  to  the  Ei^sh  statute.*  It  has 
also  been  settled,  after  great  discuseoon  in  the  Eng^ 
House  of  Lords,  that  a  jointure  on  an  inftnt  before  co- 
verture, ban  her  dower,  notwithstanding  her  infiinc^,  on 
the  ground  of  its  being  a  provision  by  the  husband  for 
the  wife's  support  It  was  considered  to  be  a  bar,  a  prom- 
tione  viri,  and  not  ex  contraetu,  and  the  assent  of  the  wife 
was. held  not  to  ke  an  operative  urctimstance.'' 

In  New-York,  the  statute  of  27  Hat.  VUI,  concern- 
ing jointures,  was,  in  1787,  adopted  veriatim,'  but  it  has 
been  altered  and  imiatived  by  the  new  revised  staMet ; 
and  the  principle  in  equity,  allowing  jointures  to  eiist 
also  by  a  conveyance  of  lands  to  a  trustee  in  trust  for  the 
trife,  has  been  introduced  into  the  statute  law,  which  pro- 
rides  that  if  "  an  estate  in  lands  be  conveyed  to  a  person 


a  Sidney  y.Sidaej,  3  P.Wmt.a6i.  Blouot  v.  Wiiiter,dtediDnote 
to  3  Plowd,  S77.  The  Master  of  the  RoUs,  in  Seagnve  v,  Seagrave. 
13  r<My,  443. 

b  Co.  lAtt.  36.  b. 

c  hati  Hardwicke,  ia  Hervey  v.  Hetvoy,  1  Aik.  SBf,  563.  Jordon 
V.  BavB^,  Bocon'i  Jbr.  tit.  Jnntaie,  B.  5, 

d  Onrj  V.  Dnuy,  &  Bro.  P.  C  570.  4  Bro.  Cft.  lUp.  SOB,  note. 
See  slw  Cuuthen  v.  Cuuthen,  Oid.  SOO. 

e  Ijtwt  <^JCew-TaHc,tttB.  10.  cfa.  4. sec.  D. 
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■od  hia  intended  wife,  or  to  such  intended  wife  done,  or  to 
any  other  pevon  in  tnut  for  such  pereoD  and  bis  intended 
wife,  OT  in  trust  for  rocb  wife  alone,  for  the  purpose  of  crea- 

I  ting  a  jointure  for  such  intended  wife,  and  mth  her  aaseati    j 
such  jointure  shall  be  a  bar  to  any  right  or  claim  of  dower, 
&«.  Euid  the  evidence  of  the  assent  of  the  wife  shall  be,  by  her 
becoming  a  party  to  the  conveyance,  if  of  age,  and  if  an  in- 
fant, by  berjoinif^withherfathw  or  guardian  therein."^ 

The  statute  of  27  Hm.  Vni.  further  i»Ymded,  that  if 
the  settlemoit  in  jointore  was  made  after  marriage,  Ae 
wtfe  shouM  have  her  election,  if  she  saTTired  her  hnsbaod, 
ti^Rl^I^nffir^nREwer^rto  reject  it,  and  betake  henetf 
to  her  dower  at  common  law.  So.  if  she  wm  ft^v  »9ftff^ 
by  law  from  her  jointure,  or  any  part  of  it,  the  deficiency 
was  to  be  supplied  from  other  lands,  whereof  she  would 
have  been  otherwise  dowable.  Both  these  pronsioofl  formed 
a  part  in  the  statute  of  this  state  of  1787,  and  tbey  have 
probably  been  adopted  in  all  the  states  where  the  law  of 
jtHnture  in  bar  of  dower  has  been  introduced.^ 


a  JV.  r.  JI«mMdSta(MfM,vol.  U741.  kc.  9,  lO. 

b  TlMproriflioiiBofthe  statute  afX7.ff«n.VIlI,hATe  always  becu 
in  faK«_i]i  llasBacbusetts.  HastingB  v.  DickiusoD,  T  Xau,  Rep.  153, 
Aiid  they  have  been  eeBentially  re-enacted  is  Connecticut,  though  there 
the  jmntuie  may  consist  of  peraonal  as  well  as  teal  estate.  Smi/Tt 
Dig.voL'i.96.  8ci,inVirgiitiB,ifthewtdowbeevictedof  her  jointure, 
■he  bas  still  alright  to  claim  faer  dower.  Ambler  r.  Wedon,  4  Htn. 
If  Munf.  S3.  Tbelawof  jointuie  under  the  statute  of  f7  J%n.  VUL ex- 
ists iaPemuylvuiia  and  South  Carolina,  [1  CoiuL  Rtp.hj  Treadteojf, 
IM.  \  0oiJ(u,417.]anddoubtleeBitverygenerally  praniJs  throu^ 
out  the  Union.  In  PemuylTania  it  is  left  as  a  donbtfiil  question, 
whether  settlement  of  personal  estate  would  be  sufficient  to  bar  the 
dower,  and  be  held  equivalent  to  a  jointure.  The  case  of  Dniry  t, 
Diury,  holding  that  an  inftnt'a  dower  may  be  barred  by  jointure,  seems, 
however,  to  be  assumed  as  the  settled  law.  Shaw  t.  Boyd,  S  Serg.  Sf 
ANe;e,90g.  fiuttbeJV*.  r.  JteaisedStaAilef  would  ai^kear  to  have  alto- 
gether omitted,  fi)T  I  do  not  perceive  in  them  the  provision  in  the  ibimer 
law,  and  in  the  statate  of  27  Hen.  VlIX,  allowing  to  the  wile  a  com- 
pensation by  dower  in  other  lands  on  eviction  from  the  lands  placed  in 
tointnre. 
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It  isiftewiw  wttM,  that  a  collateral  sctH&ctieti,  consitl- 
ing  armoiiey,  or  otber  cbatt«l  iatwwtK given  by  will,  and 
MOTfHed  by  the  wife  after  her  butdb— d'a  death,  IriU  con- 
^Dtole  an  equitabJfl  bar  of  dower.  TtwCjtBiUaMilil^^ 
eeiy  witt  gire  to  die  widow  faer  (dectioD  to  accept  of  (he 
taatameotaiy  pfovieioD,  or  to  rehee  it,  and  betake  ketadf 
to  ker  dowo'  at  law  t  and  will  even  allow  her  thii  eleotioD 
after  aeceptasee  and  enjoyment,  for  some  time,  of  the  tea- 
tamentary  pronsioo, ""  '■'  ^fjjmtmi^-"  she  acted  mthout 
fidi  knowledge  and  finaentanding  of  her  Itae  nHntioB 
and  rij[hta,  and  of  the  oeneeqaeBGe  of  her  aoccptaaee.* 
lyi^eneraU^ud.  howoTcr,  that  though  such  a  o<Jlateial 
a^mcuon  be  good  in  equi^,  it  ii  not  pleadable  in  bar  o( 
dower  at  law."  But,  in  the  modem  caaea,  the  langnage, 
and  tbe  better  opmKHi  is,  toat  n  till  IIU«kba«  fairly  and 
iiMmwIwlMliiUjlj  made  her  election  between  her  dower  and 
the  tetftamentaiy  provision,  and  in  favour  of  the  latter,8be 
will  bt  held  to  faw  ekctbn  at  laW,  as  well  as'  in  eqoi^. 
There  is  no  difference  in  principle  between  the  couttt  ni 
law"5uU  W|Ull;  uu  lIllH  kibject,  ati'd  the  JilhcultyM'  l^eAiifl^' 
io^Ee^SStRle  of  the  case,  has  frequently  thrown  these 

qiMitioDS  into  eqwty.'    TTw-  ||^.m— ...p  j. i-u- :-  [y^ 

of  dower,  in  order  to  render  it  such,  even  with  the  widow's 
acceptance  of  it,  most  be  declared  in  eipreas  terms,  to  be 
given  in  lieu  of  dower,  or  that  intention  most  be  deduced 
by  clear  and  manifest  implication  from  the  will,  founded 


a  Wake  V.  Wake,  S  Btv.  355.  1  Vesey,  jnn.  S95.  S.  G.  Duncsji 
V.  Duncan,  3  FetUa^  lUp.  303. 

b  Co.  LUL  36.  h.  Hdrg.  noU  234.  to  lib.  1.  Co.  IM.  Lawrence 
V.  Lawrence,  3  Vem.Bep.^$.  1  ZXiUu' i{«p.117.U'Kean,  Ch.  J. 
Larrabee  v.  Van  AJetyae,  1  JoAw-  Bep.  SOT. 

e  I*rd  Alvaolej,  in  fVench  v.  Dacrm,  3  Vuty,'ym.  678.  Lord 
Redeodale,  in  Binningham  v.  Kirwan,  S  Sch-  S;  £{/!  451.  Lanabec 
V.  Van  Aljrtyne,  1  JoAn».  Rep.  307.  Van  Orden  v.  Van  Orden,  10  i6tif. 
30.  Jackson  t.  ChurcbUI,  1  Cbwm'*  Rep.  387.  PickeU  v.  Peay, 
S  OmtL  Rtp.  S.  C.  748.  See  abo,  Butler's  and  Baker>  case,  S  £eDtt. 
57*  arg.     Goding  V.  Waibuiton,  Cn.  Eli*.  \i$- 
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on  the  fact  that  the  claim  of  dower  would  be  iacoosistent 
with  the  will,  or  so  repugnant  to  its  disposiUoDS  as  to  disturb 
and  dbfeat  them.* 

.  Tb»  JSew-Yori  Reoited  Statutes^  have  embodied  most 
of  these  principles  of,  law  and  equity,  with  Home  Tariations- 
and  amendments,  'rheydeclare,  according  to  the  law  of 
Connecticut,  that  any  pecuniary  provision  made  before 
marriage  in  lieu  of  dower,  if  duly  assented  to  by  the  wife, 
shall  bar  her  dower.  Ant  any  settlement  by  land,  or  any 
pecuniary  provision,  if  made  after  marriage,  or  if  before 
marriage  widwut  the  wife^s  aBsent,  or  if  made  by  will,  shall 
not  bind  her,  though  declared  to  be  in  Ueu  of  dower ;  but 
she  shall  be  obliged  to  make  her  election  between  her 
dower  and  the  jointure,  or  pecuniary  pittvimon.  The 
widow  shall  btf  deemed  to  have  elected  to  have  taken  ti 
jqinture,  devise,  omecuniar^^FovSon^mlW^ 
year  attCTtBB'huBband's" death,  she  shal^Mte^Mtn? 
riOT  Qower^ 

,__^  - ■   ^^^wse  declaredjithat  every  join- 

tare,  deVise^mS^fecuniary  proviSioinnUeii  of  dower,  shall 
be  forfeited  by  the  woman  for  whose  benefit  the  same  shall 
]»  nuMbt  in  liw  sum  cases  io  which  she  would  forfeit  her 
dower.* 

It  was  a  principle  of  the  common  law,  that  if  the  hus- 
band,  seiiM  Uf'HU  Sstate  of  inberilallR^,  exchanged  it  for 


a  French  v.  Daviea,  2  F'mty'*  JI«p.  679.  Strkhan  v.  StittoD,  3  f «. 
Aep.  249.  Kennedy  V.  Nedrow,  1  ZToUu' Acp.  416.  Adntr.  Adut, 
SJobu.  Ch.  Ittp.44».  Jsckaon  v.  Chniclull,?  Cowen't  Bep.  U7. 
Pickott  V.  Peay,  t  OrniL  Aep.  8.  G.  T4S.  Ev&ns  v.  Webb,  1  Teatta' 
Stp.  4X4.    Pcikias  v.  Little,  t  Qrtmieaf,  150. 

b  Vol.i.  741.  aBCll,13,  IS,  14. 

c  The  tlabde  ^  Ftr^gima  of  17X7,  gftve  the  widow  nine  numtiur, 
andthe*<alufs^ferMonl,inl799,  tdzt7di.yB,totn&toher  election; 
and  if  she  made  none,  she  wu  held  exchisively  to  her  dover  at  (od- 
monhw. 

d  Jf.T.SeBimdSaliaa,yoli.743.te^-l5. 
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other  lands,  the  wife  should  not  have  dower  of  both  estates, 
but  skotiia  be  put  to'  her  election.*  *I%ut  prindple  is  aim 
introdaced  into  the  New-Tori  Revited  Statutet,  add  the 
ttwidow  is  required  to  evince  hw  election  to  take  dowcr  out 
[lof  the  lands  given  in  exchange,  bj  the  comiiwuuHUKAt  of 
Wproeeedings  to  recover  it,  within  one  year  after  her  bus- 
I  band's  death,  or  else  she  shall  be  bound  to  take  her  dower 
I  out  of  the  lands  received  in  exchange. " 

The  usual  wajr  of  barring  dower  in  this  cmuntry,  by  the 
voluntary  act  of  the  wife,  is  not  by  line,  as  in  England,  but 

(by  her  joining  with  her  huaband  in  a  deed  of  conTeyance 
of  the  land,  containing  apt  words  of  grant  or  release  oa 
her  part,  and  acknowledging  the  Bane  privately  apart  from 
her  husband,  in  the  taode  prescribed  by  the  statute  laws  of 
the  several  states.  This  practice  is  probably  coeval  with 
the  settlement  of  the  coun^,  and  it  has  been  supposed  to 
have  taken  its  rise  in  Massachusetts  from  the  colonial  act 
of  1644.''  The  wife  must  join  with  ber  husband  in  the 
tJeed,  and  there^tmnSmprwMs  of  grant  showing  an  in- 
tention on  her  part  to  relinquish  her  dower.''  Ttus  is  the 
English  rule  in  respect  to  a  fine,  and  the  wife's  dower  is 
barred  by  a  fine,  either  wholly,  or  only  pro  taato,  according 
to  the  declared  intent  It  is  almost  a  matter  of  conrse,  in 
this  country,  for  the  wife  to  unite  with  her  boaband  in  all 
deeds  and  RUHlgages  of  Ihs  lands ;  and  though  the  forma* 
lity  of  her  separate  ai^owledgment  is  geuerally'required 
to  render  her  act  binding ,  yet,  by  the  laws  of  New- York, 
I  if  she  resides  out  of  the  state,  the  simple  execution  of  the 
■deed  by  her,  will  be  sufficient  to  bar  her  dower,  as  to  the 
llands  in  this  state  so  ccmveyed,  equally  as  if  she  were  a 
l/eme  tole.* 


a  Co.  IM,.^\.  b. 

h  JV.  r.  RoAud  Staiuiet,  vol  i.  740.  KC.  3. 

c  3  Marm'tJUp.  351. 

d  Catlin  v.  Ware,  9  Mat:  tUp.  318.  LufluD  v.  Curtis,  13  Siid. 
}93.     Powell  V.  M.  and  B.  Han.  Company,  3  M<um't  Rep.  Ml. 

eJV.T.  Rtwtd  SliatiUi,voll  758.  sec  II.  The  kw  cxmumaaitnen 
in  England,  appointed  by  the  ctown  in  1828,  to  inquire  into  the  law  of 
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To  give  greater  tacility  to  the  att&inmcnt  of  the  right  of 
dower,  (and  which  Lord  Coke  infonuB  as  was  one  of  the 
tfiree  ^principal  faTouritea  of  the  commoti  law,')  it  was 
ptoTidM  Vf  maana'carta,'' 'that  fflB"WBWyTlfould  give, 
nothing  for  her  dower,  and  that  she  should  tany  in  the 
chief  house  of  her  husband  for  forty  days  (and  which  are 


£ii^uid  napeaiagteiiptop6ttj,taTlbepaiposo  of ■sceruining  what 
improvements  cnold  tw  m&de  theiun,  reported,  in  1829,  several  veiy 
eMentiaJaiid  fiutdAmental  ilteratioiiBuithe  sbipe  orpropoeitionB.  If 
adopted  by  Pnriiament,  they  would  remove  s  great  deal  of  existing 
inconvenience,  injoMice,  and  absurdity,  and  aHdmilate  the  EDgUelt  U«- 
«f  real  property,  much  more  thanitiaat  present,  with  the  law  of  pro- 
perty in  the  United  States. 

Under  the  head  of  curiuy,  they  propoee,  (I.)  That  curtesy  shall 
attach  ttpoB  bD  hereditaments  whereof  the  husband  and  wife  were 
seised  in  law  duhng  the  coverture,  equally  as  if  such  seisin  had 
been  obtained  in  ftct.  (3.)  Upon  all  hereditaments  to  which  the 
hnsband  and  wife  had  a  right  in  poflneesion  doring  coverture,  although 
seisin  thereof  may  not  have  been  obtained.  (3.)  The  right  shall 
attacb,  notwithstanding  there  may  have  been  no  isauB  of  the  marriage, 
upon  all  hereditaraenta  or  property  to  which  the  aaiQe  would  have 
cttachedif  tseuBhadbeen  born.  (4.)  If  the  deceased  wife  left  iMoe 
living  by  a  former  husband  entitled  to  her  estate  as  ber  heir  at  law, 
the  curtesy  shall  attach  only  upon  an  undivided  moiety  of  such  estate. 

Under  the  head  of  dower,  they  propose,  (1.)  That  dower  shall  at- 
tach at  law  upon  hereditaments  to  which  the  husband,  at  hia  death, 
had  a  right,  though  ke  may  not  have  had  seisin  thereof.  {S.  ]  The  wife 
shall  be  entitled  to  dower  in  equity,  ont  of  all  such  hereditaments,', 
which  belonged  to  the  hnsba^  at  his  death,  and,  from  their  nature,,' 
subject  to  dower,  as  would,  by  the  rules  of  equity,  be  subject  to  the' 
husband's  curtesy,  had  the  same  belonged  to  her,  and  the  husband  had 
BUTvived  her.  (S-)  The  husband  may,  Ify  conveyance  or  devise,  bar 
his  wife's  dowei,  in  all  cases  in  which  be  might,  by  convince  or  de- 
vise, bar  his  heiie  or  issue  in  tail ;  and  the  widow's  right  of  dower  is 
likewise  made  auhject  to  all  charges  and  incumbrances  made  by  thr> 
husband,  and  to  bis  debts  and  contracta.in  all  cnepb  in  which  his  hfir 
«r  devisee  would  be  subject. 

a  Co.  LOt.  194.  h. 

6  ch.  r 
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called  the  widow's  quanuitine)  after  the  death  of  her  hus- 
band, within  which  time  her  dower  should  be  assigned  her; 
and  that,  in  the  mean  time,  she  should  have  reasonable 
estovers,  or  maintenance,  out  oftn^SIale^TniS  proTidon 
that  the  widow  should  paj*  nothing  for  her  dower,  was  with 
the  generous  intention  of  taking  away  the  uncourtly  and 
oppressive  daim  of  the  feudal  lord,  for  a  fine  upm  allow- 
ing the  widow  to  be  endowed.  ThisjJggJMado^o^jjMmft 
carta  ia^  probably,  tt^^  If^wJn  all  ^  ^y^  y piled  States.  la 
New-Yorit  the  provision  is  re-enacted,  and  with  tbeacldition 
that  she  shaD  not  be  liable  for  any  rent  during  the  for^ 
days,  though  the  allowance  of  maintenance  necessarily  im- 
plied  that  she  was  to  live  free  of  rent*  The  widow  can- 
not enter  for  her  dower  untili^Jj^jiBigmyher,  nor  can 
she  alien  it  bo  as  to  enable  the  grantee  to  sue  for"it  in  his 


own  name.  She  haa  no  estalfcJiLlhlL|s-pda  until  assigp; 
ment;  and  afteriB^2pirauon  of  her  quarantine,  the  heir 
may  put  her  out  of  possession,  and  drive  her  to  her  suit  for 
her  dower.  She  has  no  right  to  tarry  in  her  husband's 
bouse  beyond  the  forty  days  -,  and  it  is  not  until  her  dower 
has  been  duly  assigned,  that  the  widow  acquires  a  vested 
estate  fw  life,  which  wiU  enaUe  her  to  sustain  her  eject- 
ment.'* It  was  decided  in  New-Jersey,  that  though  the 
widow  could  not  enter  upon  the  land  until  dower  was  as- 
signed, yet,  being  in  possession,  she  could  not  be  ousted 
by  the  owner  of  the  fee  in  ^ectment,  unless  her  dower 
was  assigned  her.*^  This  decision  is  against  the  decided 
weight  of  Engtish  and  American  authority,  but  it  was 
Correctly  decided,  according  to  the  very  reasonable  statute 


a^.Y.  ReeiMta  Slatutei,  vol.  i.  742.  sec.  17. 

b  IMt.  see.  43.  Co.  LUL  3a.  b.  37.  «.  Doe  v.  Nutt,  2  Carr  <■ 
Payna,  430.  Jackson  v.  O'Donaghjr,  7  JahnM.  Rep.  347.  JacJisoa 
V.  AspeU,  SO  ibid.  411.  Jukson  v.  Vuideilieyden,  17  Slid.  167. 
Chkpcnaa  v.  Amutmd,  4  Mw^  SBX.  Hoore  v.  Gilliam,  5  ibid:  34S. 
Johnson  v.  Umk,  2  JV.  H.  Rep.  49.  Sbeftfifer  v.  O'Neil,  9  Jltm. 
Rtp.  13. 
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I  law  of  NewJersey,  which  gives  to  the  widow  the  right  to 
hold  and  enjoy  the  mansion  bouse,  aikd  the  messuage  and 
plantation  thereto  belonging,  until  dower  be  assigned ;  and 
she  has,  therefore,'  a  freehold  for  liie,  unless  sooner  defeated 
by  the  act  of  the  heir.*  There  is  the  same  statute  provi- 
sion in  Kentucky  and  Virginia,  and  the  mJe  in  Connecticut 
is  the  same ;  end,  upon  the  death  of  her  husband,  the 
widow  is  by  law  deemed  in  possession  as  a  tenant  in  com- 
mon  with  the  heirs,  to  the  extent  of  her  right  of  dower ; 
and  her  right  of  entry  does  not  depend  upon  the  assign- 
ment of  dower,  which  is  a  mere  severance  of  the  common 
estate." 

In  North  Carolina,  the  lawproviden  for  the  widow's  sup- 
port for  one  year,  and  it  is  suggested  that  the  time  of  her 
quarantine  may  be  thereby  enlarged.  But  though  she  bel 
an  occupant,  the  legal  title  before  theass^nRntofdoweil 
is  exclusively  in  the  heirs,  and  they  are  occupants  also.' 

The  assignment  of  dower  may  be  made  iapau  by  parol,' 
by  the  party  who  hath  the  freehold ;  but  if  the  dower  be 
not  assigned  within  the  forty  days,  by  the  heir  or  devisee, 
or  other  person  seised  oC  the  luids  subjected  to  dower,  the 
vridow  has  her  action/at  law  by  writ  of  dower  node  ni&U 
htAet,  or  by  writ  of  i^ht  of  dower  against  the  tenant  of 
the  freehold.  The  former  is  to  be  preferred,  because  the 
widow,  in  that  case,  recovers  damages  for  non-assignment 

(of  her  dower,  which  she  would  not  in  a  writ  of  right ;  and 
it  lies,  in  every  case,  excepting  only  where  the  widow  has 
received  part  of  her  dower  of  the  same  person  who  is 
sued,  and  out  of  lands  in  the  same  town.''    The  writ  qf 


a  3  BaliUd,  199. 

b  Stedmui  v.  Fortune,  S  Cemn.  Sep.  46S.  OriffUk'i  Rtg.  tit.  jE<r- 

c  Branson  V.  Tucy,  1  Bad.i[  Dte.  fig.  Cat.  IS.  Ifitbethecase, 
that  in  North  CuoHiMi  the  quarantine  is  enlarged  for  a  jew,  it  ia  ft  re- 
vival of  the  andent  law  of  England,  and  thia  enlarged  qoaiantine. 
Lord  Coke  Ba;s,  was  certainly  the  law  of  England  before  the  con- 
<IiieBt.     Co.  LUL  32.  h. 

A  Co.  IM.  32.  b.    3  hut.  9fl9. 
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tight  of  dower  ia  of  rare  j^ameace,  if  not  ontiwly  „n.^ 
kttoffn.  in  t^i8  country  ;  and  the  leiHlBfrnHnBB^nne 
TVeatite  imlh^*^mngi  and  Practice  in  Real  Actioiu, 
says,'  thai  he  had  never  known  any  sucb  action  in  Mawa- 
chuBBCts.  On  recovery  at  law,  the  sheriff  delivers  to  the 
demandant  possession  of  her  dower  by  metes  and  bounds, 
if  the  subject  be  properly  devisable,  and  the  lands  be  held 
in  severalty.*'    If  the  slower  arises  from  rent,  or  other  in- 

I corporeal  hereditament,  as  commons  or  piscary,  of  which 
the  husband  waa  seised  in  fee,  tb^|^i|dipMi^of  the  profits 
is  appropriated  to  the  widow."  ntne  property  be  not  divi- 
sible, as  of  a  mill,  she  is  dowable  in  a  special  manner,  and 
lias  either  one  third  of  the  toll,  or  the  eoUC  Ulll)  fl>f  ^^ 
third  month.''  The  assignment  of  dower  of  a  mine  should 
be  by  metes  and  bounds,  if  practicable ;  and  if  not,  then 
by  a  proportion  of  the  profits,  or  separate  atterMfte  s^y- 
ment  of  the  whole  for  short  proportionate  periods."    The 

(widow  may  also  consent  to  take  her  dower  of  the  undi- 
vided third  part  of  the  estate,  without  having  it  set  off  by 
metes  and  bounds.'  Of  lands  held  in  common,  the  wife 
has  a  third  part  of  the  share  of  her  husband  asBi]^ed  to 
her,  to  be  h^d  by  her  in  common  with  the  other  tenants.^ 
A  cage  may  occur  yj  ff|ij(;>'  thprf-BuaLJ»«-Ai«^M-»f  l^  _ 
widows  to  be  endowed  pujt.of  the  same  messuage.  Lord 
CoI^*aBuaMto  such  a  case^^m^E^pomt^w^^roved, 


a  P.  307. 

6  Liu.  sec.  36.  In  the  state  of  Alabuua,  the  whole  of  the  hus- 
band's toaomoD  house  is  to  be  included  in  the  one  third,  unless  mani- 
Ibstlyuigust     Or^th'$B£g. 

r.  Co.  lAtt.  144.  b.    Pophaat,  8T. 

4  Co.Litt.2a.  &.  Penttni,  sec.  342.  416.  Park  onDowtr.Ui. 
252. 

e  Stoughton  v.  Leigh,  1  TomU.  Rep.  40!. 
/  5  Bo$.  tf  Pvil.  33. 

^  lAU.  sec.  44.    Co.  ZAU.  3«.  b. 

A  Co.  IM.9\.». 
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and  leaniedly  illustrated,  in  Geer  \.  Hamblm.'  If  A.  be 
selsedt  aad^has A  wife,  and  sells  to  B.,  wb«  has  swife,and 
the  hiubands  then  die,  leaving  their  wives  surviving,  the 
wife  of  B.  will  be  dowable  of  one  third  of  two  thirds  in  the 
first  instance,  and  of  the  one  third  of  the  reniainiDg  one 
third  on  the  death  of  tbe  widow  of  A.,  who,  having  the 
elder  titie  in  dower,  is  to  be  first  satisfied  of  her  dower  out 
of  tbe  whole  form."  T|j^widoi^ajjg^iyjgQ(mp  accept 
of  a  single  room  or  chamber  in  the  capital  messuage,  and 
unless  she  consgjjts  to  it,  and  there  be  no  other  equivalent 
lands,  a  rent  must  be  Assigned  to  her  issuing  out  of  tbe 
mansioa  house.' 

lf,jbe  basbMilLdiifcJiiWiLlt'^  \ieiai  maj  assign  when 
they  pBBBS^Mt  if  they  delay  it,  and  improve  the  land, 
and  render  it  man  valuable  by  cultivation  or  btiildings,  the 
wido|gj|jiUA«MlillM^o  her  dower  according  to  the  value 
of  the  land,  exclusive  of  the  emblements,  at  the  time  of 
the  assignment ;  and  the  heir  is  to  be  presumed  to  have 
made  the  improvements  with  a  knowledge  of  his  r^|bt8 
and  obligations.'  But  the  widow  is  not  entitled  to  dam- 
ages  for  tiie  detention^nhe  dower,  unless  the  husband 
died  seised.*    Tbe  statute  of  Merton,  30  Hen.  IIL  gave 


a  DmMs^  in  tb»  SHpreme  Court  of  Ifew-HunpeMre  in  TB08, 
1  GreenlM^,  54.  note. 

b  Judge  Reeve  puta  the  following  case  for  illagtrUion.  If  A.  sells 
toB-.andB.  to  C.BndC.  toD.,aiidD.  to  E.,(uid  thefaubuids  slL 
die,  leaving  their  reflective  wivefl  living,  the  widow  of  A.  is  entithd 
to  be  endowed  of  one  third  of  the  estate,  the  widow  ef  B.  is  entitled 
to  be  endowed  of  one  third  of  whKtremainB,  after  deducting  the  dower 
of  the  first  wife,  the  widow  of  C.  of  one  third  of  what  remains,  after 
dedncting  the  doner  of  tbe  wires  of  A.  and  B. ;  so  on  to  the  wile  of 
D.  And  if  we  rappoee  the  estate  to  consist  of  nine  acres,  the  wife 
of  A.  would  be  endowed  of  three  acres,  the  wife  of  B.  of  two  acres, 
the  wife  of  C.  of  one  aero  and  a  third,  and  the  wife  of  D.  of  one  third 
of  the  remaining  two  seres,  and  two  thirds,  Rtee^i  DomttUe  Beta- 
tiont,  p.  58. 

c  Parfcint,  aec.  406. 

d  Co.  UU.  32.  a.  Barg.  note,  ISS,  t&ttf. 

4  d).  IMt.  33.  b. 
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damagea  in  that  case,  equal  to  the  value  of  the  dower 
lioio  the  time  of  the  busbuid's  death ;  but  the  couatruc- 
tioD  is,  that  the  damages  are  computed  omyfiSlinln^lne 
of  making  m  IBBMa  J}  IH^  li«itf.'  1 IIH'  UWtVisUn  la  U>e  " 
stouii^i  Herton  was  adopted  in  New- York  in  1787,  and 
in  Massachusetts  in  nS3  and  1816,  and  the  damages  in 
the  case  of  detention  of  dower  rest  probably  on  similar 
grounds  throughout  the  United  States.  In  cases  of  alKo- 
atioR  by  the  husband,  the  geoeral  rule  is,  that  the  widow 
takes hgrjJQger  according  to  the  value^tbg^^^jhetitae 
of  the  iuieDadon|ananoFaS!Iff3Rt^t3'iI^uDeequeD^c?S8S^ 

ea.W  llUlllWeUVBoe.    Thia  w|a  tha  aH-l^^t  a«l f^**!^  —1^ 

of  the  common  law ;"  aod  the  reason  of  the  rule  is  said  to 
be,  that  the  heir  was  not  bound  to  warrant,  except  accord- 
ing to  the  value  of  the  lands  as  it  was  at  the  time  of  the 
feoffment ;  and  if  the  wife  were  to  recover  according  to 
the  improved  value,  subsequent  to  the  alienation,  she  would 
recover  more  against  the  feoffee  than  be  would  recovH  in 
value  against  the  heir.°  The  reason  assigned  in  the  old 
books  for  the  rule  has  been  ably  criticised  and  questioaed 
in  this  country ;  but  the  rule  itself  is  founded  in  justice 
and_Bouaiijtdicj;  anowBem^TB^SBrW'BlllffWIlfff 
value,  or  be  impaired  by  acts  of  the  party  subsequently, 
the  endowment,  in  every  event  of  that  kind,  is  to  be  accord- 
io)?^3i^mmJLlli&_time.  of  the  alienatiog,  in  case  the 
nmmand  sold  in  his  IUetime!a5!t^EcSra"i|^^he  value  at 
the  time  of  the  assignment,  if  th^an^^cended  to  the  heir. 
Tlua  is  the  doctrine  in  the  AmgPCaO-  cases,  and  they  are 
in".  comormit^win^n^genSSrpnnciplSiiw  the  English 
law,  as  to  the  time  from  which  the  value  of  the  dower  is 
to  be  computed,  both  as  it  respects  the  alienee  of  the  huf- 


a  Co.  LUL  32.  b. 

d  FiU.  Ahr.  tit.  Vouehmr,  368.  ud  tit.  Ikmer,  193.  cites  IT  Hm. 
ni.    Penfctrw,  see.  328. 

c  Sir  Matthew  Hale'e  MSS.  cited  in  Barg-  ^-  ^^  n.  103.  to 
lib.  J.  O).  lAti. 
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band,  and  the  lietr.^  If  the  hiubaDd  continuea  in  poaie»- 
-aoajiAer  hti.iaa  mortgaged  the  land,  uid  makea  impror*- 
-mcnb,  the  wife  will  have  the  benefit  of  them  in  compating 
-the  value  ot  iier  dowers  though  the  equity  of  redemptkM 

should  afterwatds  be  barred  or  reJeased ;  ftlT  t*"  'i '~' 

sore  or  release  is  to  be  deemed  the  period  of  alienation.^ 

(As  the  title  to  dower  is  consummate  hj  the  huaband's 
death,  what  the  wife  is  endowed  she  is  in  from  the  death  of 
her  husband,  and,  like  any  other  tenant  of  the  freehohi,Bhe 
t^es,  iq[KMi  a  recoyery,  whatever  is  then  annexed  to  the  free* 
holdi  wbether  it  be  bo  by  foUy,  by  mistake,  or  otherwise.. 
-^Hw  bote^  pDiessioB  is  avcoded,  as  not  being  rightly  ao- 
quired,  as  to  the  widow's  tlurd  part ;  and  the  nde  that  sub- 
jects the  imffforements  as  well  as  the  lanainffiT^^eBEdod 
<^  the  heir  to  the  claun  of  dower,  seems  a  natural  result  of 
the  general  principles  of  the  commtm  law,  which  gave  the 
iinprovem«it8  to  the  owner  of  the  soil."  Bat  an  inaportanl 
dirtinctiou  is  taken  on  this  subject,  and  h  has  been  made  a 
question,  whether  the  widow  be  entitled  to  the  advantage 
of  the  increased  value  of  the  land,  arifflog  from  ettrinaic  ot 
collateral  circumstances,  unconnected  with  the  direct  im- 
provements of  the  alienee  by  bis  particidar  labonr  and  ex- 
penditures !  such  as  the  edhanced  value  arising  from  the  in- 
creasing prosperity  of  the  coAliltry,or  the  ereetion- Of  valua- 
ble cstabUdunentB  in  the  nej^bbotrthood.  ThfetJlawance 
woohl  seem  to  be  fewon^e  and  jdst,  inasmuclM^Ii^V^ 
dow  takes  the  risk  of  deterioration  of  the  estate,  arising' 
from  public.  miifortUBes,  or  the  aeta  of  the  party.  ,If  the 
land  id  the  intermediate  period  has  risen  in  valuO)  ^e  ought 


a  Humphrey  v.  Phinney,  S  Johnt.  Bff.  4S4.  Cktiin  v.  Wue,  0 
Mtu*.  Brp.  CIS.  Powell  y'.  H.  &  B.  Man.  Co.  3  JKmom'>  JI«p.  0*1. 
Thompson  V.  Morrow,  6  fins'.  4riIaWe,t89.  Ible  t.  Junes,  6  JbAw 
Ch.  Rip.  158.    RuBBsll  *.  Gee,  X  OmO.  Rtp.  B.  C.  £54. 

6  Hkle  T.  Junes,  6  Jbtat.  C%.  Aq>.  168.  Powell «.  M.  &  5.  Sli» 
Co.  3  MamM'i  Rip.  4S0. 

e  Story,  J.  9  JKhofi'i  Aqi.  368. 

Vol.  IV.  6 
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yreeeire  the  benefit ;  in^ra  depreciated  the  i 
ybelon.  Ch.  J.  fanom^^iSoK  t.  Snna,*  was  n- 
cliaed  to  the  opinion,  that  the  widow  ou^  to  be  allowed  for 
the  increased  value  arising  from  extrinsic  cansea ;  and  the  bO- 
prenie  ctHirt  of  Pennsjlrania,  ed  an  dlatxvate  judgment  d»- 
livened  by  the  Chief  JiyticB  in  Thompson  v.  Merton,*^  dect^ 
dad,  thM  the  widow  waa  to  tahe  no  advantage  of  any  io-^ 
craaaedTnte  m  value,  by  reason  of  unproveineii^  oi  any^ 
land  HM^  by  tie  purcAoMT,  but,  throwing  those  ont  of  the  fl^  1 
timate,  she  was  to  be  endowed  acGordii^  to  the  vahte  at  the 
time  of  the  assignment.  Tbi^tocteine  ia  dedared  by  Mr. 
Justice Btory,'  to  stand  upo^oudpracipS^WTRelgSlft^ 
ral  andogies  of  the  law,  and  he  adopts  it.  The  distioctiai 
is  supposed  not  to  have  been  within  the  porview  (tf  the  an- 
oent  authorities. 

In  New-York,  the  veiy  point  arose,  and  was  discussed, 
in  Dorchetter  v.  Ctmentry^  and  the  court  adhered  to  the 
ceaeral  rule,  without  giving  it  any  sudi  qualification ;  and 
ithey  cionfined  the  widow  to  her  dower  computed  accwd- 
■ng  to  the  value  of  the  land  at  the  time  c^  Uie  alienatioB, 
(hough  it  had  arisen  greatly  in  value  afterwards,  exdnsive 
of  buildings  erected  by  the  aUenee.  The  same  doctrine 
was  fijUowed  in  Shan  v.  White,*  aod  the  language  of  the 
statute  to  which  these  decisioDS  alhided,^  was,  that  the 
dower  of  any  lands  sdd  by  the  husband  should  be  "accotd- 
ing  to  the  value  of  the  lands,  exclusive  of  the  improvements 
made  since  the  sale."  But  th^t  statute  required,  in  case 
of  improvements  made  by  the  heir,  or  other  proprietor, 

IupMi  tends  previously  wild  and  unproductive,  that  the  al- 
lotment of  dower  be  so  made,  as  to  give  those  taproveoKntt 
to  the  heir  or  owner.    The  construction  of  the  statute,  as 

a  3  JUOM.  Aep.  544. 

c  3  JSaion'tBxp.  375. 
d  \t  Johu.  Rep.  &W. 
e  13  Johtu.  R^.  179. 
/  lam  JV.  T.  BBM.  S9.  ch.  198. 
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to  this  queeticHi,  did  not  arise  and  was  not  given  in  J%m- 
j^trof  V.  Phmney  ^  and  it  ma^  be  doubted  whether  tKc 
statute  has  not  received  too  strict  a  constniction  in  Uie 
•obKqoent  cases.    The  better  and  the  more  reasOTflMfc^ 

fAmoi^^d^^^^BJIP'lIIB^u^ec^  apjmaeod 
^Idttfi^m^ovea^Jtie  of  the  land,  from  vfakfa 
low  is  to  be  excluded  in  the  assignment  of  bet 
eTen  as  against  a  purchaser,  is  that  which  ha« 
from  the  actual  labour  and  money  of  the  owner, 
ana  not  from  that  which  has  arisMi  from  extrinsic  or 
gMteral  eanses.**  The  New-York  revised  ttatuMfi  have 
declared,  that  if  the  husband  Sea  teiaed,  the  widow 
shall  recover  damages  for  withholdnig  her  dower,  attd 
the  damages  shall  be  one  third  of  the  annual  value  of 
the  mesne  profits  of  the  lands  in  which  she  shall  re- 
cover dower,  to  be  estimated  fixim  the  time  of  the  hos- 
biud'a  death  in  the  mit  against  the  heirs,  and  from  the 
time  of  the  demand  of  her  dower  in  the  soit  against  the 
alienee  of  the  heir,  or  other  penons,  and  not  to  oiceed  ns 
^ears  in  the  whole.  No  damages  are  to  be  estimated  I 
for  the  use  oi  any  permanent  improvraieats  made  after  the  ' 
death  of  the  husband.  A  more  necessuy  provirion  re* 
^KCtittg  damages  as  sgeiost  the  alienee  of  the  fausband, 


a  f  Jbftw.  Rep.  484. 

6  Utbe  cue  of  Powell  V.  M.  &B.Han.  Ca.SJirajoM'*lt^8n.it 
wu  «iggHted,tb>t  in  Hale  r.  j4mM,e  JbAM.C%Jl9.  t58,  t^  Chucel- 
lor  kdberedtothe  rale  that  the  vklue  of  theluid  attlkstime  of  olieiia- 
tioD,  wu  to  be  taken  uid  acted  upon  u  «  deu  rule  of  the  ctHiunoii  law, 
and  that  the  common  law  authoritiea  do  not  warrant  any  such  doctrine. 
I  amntberoTtbeopnion  that  they  do  warrant  the  doctrine  to  the  ex- 
tent the  Chancellor  meant  to  go,  vix.  that  the  widow  was  not  to  be 
benefited  by  improrementa  made  by  the  alienee.     That  poaition  does     /. 
not  8aeintobeilenied,andin  AaJ«  v.i/i)BiM,BsweIlaaiu  AtonpArey  ti.  ^^^ 
PUmq,notiiing'elBe  was  decided,fbrnothingelse  was  before  the  court. 
In  tbe^rmer  caae,  tba  Chancellor  did  not  mean  to  give  any  opinion 
on  the  diatinction  between  the  increaeed  value,  arising  from  the  acta  of 
the  pnrcbaser  and  fifom  gCoDsteral  cauaea;  and  an  he  exprefdyd.9' 
clared. 
-!  Vfil.  i.  74",  F?i>.  i»,  SO,  •! .  «•.  «s. 
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(for  OD  that  point  there  is  a  difference  between  the  deci< 
fiona  in  thii  and  in  other  states,)  is  alic^ether  oniltted. 

When  the  certainty  of  the  estate  belonging  to  the  widow 
OS  dower,  is  ascertained  by  assignment,  the  estate  does  not 
pasl^theasai^menl,btilthe  oeisiDof  tbeheir  is  defeated 
td>  initio,  and  the  dowress  ia  in,  in  intendment  of  law,  oC 
the  seisin  of  her  husband,  and  this  is  the  reasmi  that  neither 
livery  nor  writing  is  esseDtial  to  thei  validity  of  an  assign> 
ment  in  pait.*  Every  assignment  of  dower  by  the  heir,  or 
by  the  sheriff  on  a  recovery  against  the  heir,  implies  a  war- 
nnty  so  &r,  that  the  widow,  on  being  evicted  by  title  par«> 
mount,  may  recover  in  value  a  third  part  of  the  two  re- 
muning  third  parts  of  the  land  whereof  she  was  dowable." 
Ia  Bediagfieid^t  au^  it  was  held,  that  the  widow,  in  such 
ft  case,  vas  to  be  endowed  anew  of  other  lands  descended 
to  the  beir,  but  where  the  aasigtunent  was  by  the  alienee 
of  the  husband,  and  she  was  impleaded,  she  was  not  to 
vouch  the  alienee  to  be  newly  endowed,  because  of  the 
greater  privity  in  the  one  case  than  in  tt\e  other.  It  is  like- 
ivise  provided  by  the  new  statute  law  of  New-York,"  that  I 
upon  the  acceptance  of  an  assignment  of  dower  by  the  heir,l 
in  satisfaction  of  the  widow's  claim  upon  all  the  lands  of  heii 
husband,  it  may  be  pleaded  in  bar  of  any  fuUire  claim  on 
Iter  part  for  dower,  even  by  the  grantee  of  the  husband.     I 

In  die  English  law,  the  wife's  remedy  by  action  for  her 
dower,  is  not  within  the  ordinary  statutes  of  limitations, 
hot  a  ttae  levied  by  the  husband,  or  his  alienee  or  heir,  will 
bar  her  byforce  of  the  statute  of  non-ckims,  unless  she 
brings  her  action  within  five  years  after  her  title  accrues, 
and  her  disabilities  (if  any)  removed.'     In  South  Carolina 


a  Co.  Liu.  36.  t^ 

b  Ptrkiiu,  aof.  4tB.    Co.  UU.  S84.  k 

c  9  0>.  176. 

d  JV.  r.  AasMi  SbOuU*,  vol.  i.  703,  «ec  S3. 

eDavwportv.  Wright,  2)y.i94.«.    SAgy«tf ,  ?bii<A.  by  Pwriwi, 
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it  was  held,  in  Ramtay  v.  Dotier*  and  sgun,  m  Boyle  v. 
Sowand,^  that  time  was  a  bar  to  dower,  as  well  aa  to  other 
claims.  But  Id  the  English  law  there  is  no  bar,  and  aa  to 
the  account  against  the  heir  for  the  mesne  profits,  the  widow 
is  entitled  to  the  same  from  the  time  her  title  accrues ;  and 
unless  some  special  cause  be  shown,  courts  of  equity  carrf 
the  account  back  to  the  death  of  the  husband.'  Tha  . 
Nw-York  RevJMed  SkUutaSihuvc  given  a  predse  period  of 
limitation,  ana  require  dower  to  be  demanded  within 
twenty  years  from  the  time  of  the  death  of  the  husband,  or 
from  the  termination  of  the  disabilities  therein  mentioned,^ 
one  of  which  is  imprisonment  on  a  crwmdl  charge  or  con- 
tncfioR.' 


0  1  Tred.  Crm.  Rep.  S.  C.  112. 
6  S  Dcu.  Ck.  Rep.  555. 

e  Oliver  v.  Richardson,  S  Vaey,  333.     See  ftlso,  Swuae  t.  Ferine, 
S  Jmhiu.  Ch.  Rep.  483. 
d  Vd.  I  74S.  Bee.  IS. 

t  ..In  the  report  of  the  English  real  prc^rt;  conmuaaoners  in  I SXS, 
it  yna  propoeed,  that  IM  suit  for  dower  shoula  be  brought,  unlesB 
irith^  twenty  feus  next  after  the  death  of  tbe  husband,  and  that  an 
•ccoimt  of  the  rents  and  profite  of  the  dowable  land  should  be  limited 
to  siit'years  next  before  the  commencement  of  the  suit.  This  ia  the 
mle  iwedsely  in  the  A*.  F.  Rmued  StahtUt,  [see  ntpra,)  and  in 
voL  ii.  303.  943.  the  writ  of  dower,  aa  well  as  all  other  real  ac- 
tions, ifl  abdisbed,  and  the  action  of  C!}ectment  substituted  and  re- 
tained, after  disnuwdng  all  the  fictitious  parts  of  it  Tba  real  actions 
^kre  still  retained  in  several  of  tbe  United  States.  In  Miiiwni  liii 
settB  in  particular,  the  writ  of  right,  and  the  possessory  real  actions, 
are  not  only  pretierved,  but  they  are  in  active  and  ftmiliar  use  in 
all  their  varied  fonns  and  technical  diatinctiona,  after  having  become 
simplified,  and  rendered  free  frbra  every  troublesome  incumbrance 
that  perplexed  the  ancient  {urpceas  and  pleadings.  Under  the  fres, 
Uberal,  and  plastic  genius  of  tjiat  republic,  the  pleadings  remain  admi- 
rable ipecimens  of  simplicity,  brevity  and  precision,  and  display  tbrir 
dear,  strong,  and  accustomed  logic.  It  is  a  nngnlar  lact,  a  sort  of 
BUtansly  in  the  history  of  jurisprudence,  that  the  cnriouB  inventions, 
and  subtle,  profoimd,  but  solid  diBtiactionB  which  guarded  and  cberished 
the  rights  and  remedies  attached  to  real  property  in  the  feudal  ages, 
should  liave  been  ttnnsported,  and  remain  rooted,  in  a  soil  that  never 
felt  the  fabric  of  tbe  feudal  system ;  whilst,  oQ  tbe  other  band,  the 
English  parliamentary  comnudmoners,  ia  their  recent  report,  have  prcH 
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Power  may  be  reoorered  bjr  bilt  in  equity,  Mrol^gbT 
uetSm  U  Hi.  Vm  lUlBWWWffffqWBggTOTerSe 
claim  of  dower,  has  been  thwoagfaly  eumioed,  clearly  as- 
serted, andrdefiniliTely  established,  't jHaJojig^ction cmi- 
eamnt  with  tbat  at  law,  and  when  the"  I^al  title  to'dower 
is  in  eonttoTeny,  it  most  be  settled  at  law ;  bat  if  tbat  be 
admitied  or  settled,  Aill  and  eflectnal  relief  can  be  granted 
to  the  widow  in  eqoit}',  both  as  to  the  assignment  of  dower, 
and  the  damages.  Theeqmf^HaidistJQp  was  so  wdl 
estaUished,  and  in  nitm  exercise  in  England,  that  Lord 
Longhborough  said,  that  writs  of  dower  had  almost  gene 
oat  of  practice.*  TTie  eqni^  jnrisdiction  has  been  eqailljr 
entertained  in  this  coan^r|Mno^Mn^wnI%f  dower  awfe 
nihil  habet,  is  the  remedy  by  suit  most  in  practice.  T^e 
claim  of  dower  is  considered,  in  New-Jersey,  wtuch  has  a 
distinct  and  well-organised  equi^  system,  as  emphatically, 
-if  not' exclusively,  within  the  cognizance  of  the  common 
law  courts.' 

In  additiont^fa^ejg^eniedi^aUa^^^^qtntT. 
the  Bitrrogatesurtn^evereTcounn^inini^tate^r^^ 
powered  and  directed,  upon  the  application  either  of  the 
widow,  or  of  the  heirs  or  owners,  to  appoint  three  free- 
faolden  to  set  off  by  admeasurement  the  widow's  dowa.' 


posed  a  nraapin;  mbiditkin  of  the  whole  fonnidKUe  catalofos  of  miti 
of  rigbt,  write  of  entry,  writs  of  uBiza,  and  Btl  the  other  miti  in  red 
•diaii,  with  the  nnglQ  exception  of  writs  of  dower,  and  giwra  wye. 
lU.  This  we  dioold  hudly  have  expected  in  t  stKhle  and  [mmd  mo* 
narchj,  heretofore  acUtig  upon  tlte  great  text  authority  of  Lord  Ba- 
con, that  <*  it  were  good  if  men,  in  their  innontiona,  would  fbUow  tli» 
ezunide  of  timeitsdf,  which, indeed, inaov&teth  greatly,  but  quietly. 
andl^  aegrees  tcaxco  to  be  perc^rad." 

a  Goodeaon^  t.  Ooodenongh,  Diektni,  TBS.  Curtis  v.  Cnitis, 
S  Bn.  9tO.    Mondy  v.  Hnndy,  4  Bn.  S96.    S  Vetty,  jon.  llf .  &  C. 

ft  Bwiine  t.  Feriiw,  6  Johiu.  Ck.  Rtp.  48S.  Greene  v.  Qreeae, 
1  BammotKfi  Stp.  635.    Dr.  Titdur,  not«  to  t  Blade*.  Com.  136. 

ILlB. 

e  Harrismi  v.  Eldiidge,  Z  HaUtnA,  40t,  402. 

d  A*,  r.  JMfcd  SlaMn,TOl  ii.  4«8— 491.    Costes  y.  Cfaener, 

lCbiw»,4«0. 
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This  ctmvenieQt  and  sooimaif  mode  o£  ajaignniant  of 
dower  ondfrtfas'dinctwm  .of  the  eowto^f 'prsbstes  in  the 
■everal  sUtes,  has,  probably,  in  a  great  degree,  nnpeneded 
the  coBunoB  law  remedy  by  actioD.  When  the  widow  m 
legalfy  seised  of  her  freehold  estate,  as  oowraS^s^^bay 
beqneatfa  the  crop,  in  the  ground  of  the  land  holdea  by  bra* 
in  dower.* 

Having  fini^ed  a  review  of  the  eeveral  eitales  of  free- 
hold not  of  inheritance,  we  proceed  to  take  notice  of  the 
pirtncipal  incidents  which  attend  them,  and  which<are  aeeet- 
sBiy  for  their  ufe  and  coDvenirat  enjoyibent,  and  for  the 
better  protection  of  the  inheritance. 

(1.)  Every  tmantferlife-iteiititled,  of  commoti right,  to 
take  reaSoSBIfiRSSfS^IBKnB,  wood  from  off  the  land  for 
fiiel,  fences,  agricaltuni  erections,  .and  other  necessary  im- 
pfOvements.  According  to  Sh-  Edward  Coke,  they  aie 
Mforeria  tR^Econdt,  cvdatdi,  arandi  ef  -i-Mj»»ai  *>  ^  pn« 
under  the  pretence  of  estovers,  die  tenant  most  not  destroy 
the  timber,  nm  do  any  other  permanent  ■  injniy  to  the  inhe- 
ritattc«,  for  that  wotild  eipose  flSft'tit  IBS'' action  and-  pend- 
ties  of  waste.' 

(&)  Ife  is  entitled,  throBgh  his  lawfiil  refwescntativet, 
to  the  p^Vrmi^kwing  cropB,ineaBe  the  estate  deter- 
mines by  his  death  before  the  prodnce  can  ba  gadterod. 
The  profits  are  tenned  emblemeau,  and  are  given  on  very 
obvious  principles  of  jusuS^S^Slicy,  as  the  time  of 'Ae 
determuation  of  the  estate  is  uncertain.  He  who  rigtut* 
fiiUy  sows  ou|^t  to  reap  the  profits  of  his  labour,  and  the 
emUements  are  confined  to  the  products  of  the  earth, 
arismg  from  the  annual  Uibour  of  the  tenant    The  rule 


a  Pertim,  wc.  631.  Dy.  316.  pL  i.  Tbe  Statute  of  Xerltm, 
30  Hen.  Ttl.  haA  this  proviaioii,  uid  it  baa  been  frequently  re-enacted 
intliiBitUo,  andia  included  in  the  new  reviuMi  of  ear  ststute  Um. 
jr.  T.IUfiiedSlahat*,vdL  17*3.  HX.iS. 

b  Co.  IM.  41.  b. 

t  Co.  IM.  93.  a.  b. 
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extends  to  eveiy  case  where  the  estate  for  life  detevmiiMa 
by  the  act  of  God,  or  hj  the  act  of  the  law,  and  not  tm 
caMS  where  the  estate  is  detenniDed  by  the  volontuy^VH' 
fill,  or  wroDgAil  act  of  the  tenant  himself.*  The  doctrine 
of  emblements  is  applicable  only  to  the  produrtsT^B^ 
•eaffl^JmcTTSPlBDaS^HBrTaiBed  by  the  yearly  expanse 
and  labour  of  the  tenant  It  applies  to  grain,  garden  ro^li, 
&«.,  bnl  not  to  grassi  or  611115^!^^  are  the  natural  pro- 
duct onn^wrend  do  not  essentially  owe  their  annual  ex- 
istence to  the  cultivation  of  man.  The  tenant,  under  the 
protection  of  this  rule,  is  invited  to  agricultural  indmtry, 
without  the  apprehension  of  loss  by  reason  of  the  onfwe' 
seen  contingency  of  his  death.'' 

(3.)  Ten^^ijii^Jj&haTe  the  power  of  making  under- 
leases for  any  lesser  term,  aiid^|^jgfjcnghts  alid  pti- 
vik^es  are  incidentai  to  those  under  tenaflfr  whid  be- 
long to  the  original  tenants  ftH-  life.  _Tf  [lin  wiphiiil  eitate 
determines  by  the  death  of  the  tenant  for  life,  before  the 
day  of  payment  of  rent  from  the  imder  tenant,  the  per* 
sooal  representatives  of  the  tenant  for  life,  are  entitled  to  re- 
cover the  whole,  or  a  proportional  part  of  the  rent  in  ar- 
rear.'  The  under-tenant  is  likewise  entitled  to  the  emble- 
ments, and  to  the  possession,  so  lar  as  it  may  be  necessary 
,to  preserve  and  gather  the  crop.'' 

(4.)  '"  "7^nt*"  ^"^  'ifhi  i*"  **"■"*»*''  be  chafed  vrith  an 
incumbrance,  the  tenant  for  lifels  bound  in  equity  to  ki 
'  ^flown  the  interCTt  out  of  the  rents  and  iMt>fit8,  but  he  «"_. 
cha^eaoI?VtOnkia  incumbrance  itself,  and  he  is,  not  ttooMl 
to  extinguish  ic  The  doctrine  arises  from  a  very  reasoiw- 
Memle  in  equity,  and  applies  between  a  tenant  fin- life,  and 
other  parties  having  successive  interests.  Its  object  is  to 
make  every  part^f  the  ownership  of  a  rea^tat^S^  a 


a  OUDd'BCue,6C^  118.    Debow  v. Titas, 5 SUtM, ItS. 

b  Co.  UtL  56.  b. 

c  See  ToL  iii.  376. 

d  Bevaos  v.  Biiscw,  4  Oarr.  if  Jo/wu.  139. 
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rate^akf  port  of  an  iacanibraiice  thereon,  and  to  apportioii 
tbe  barden  equitably  between  the  partiee  in  interest,  wbero 
there  ii  a  pomcwion.  The  tenant.  fiffi^^fejamtlilllliaaJlltlfa^ 
daring  the  time  be  enjoyed  the  ertate.*  If -he  paya  off  an 
pi<»imbrance  on  the  estate,  he  b,  prima  jadCy  enlUiea  to 
Itbat  <itngfi  for  hia  own  benefit,  with  tbe  qaebfication  of 
JliaTiDg  DO  interest  daring  bis  life.*'  And  if  tbe  incam- 
brancer  neglects  for  years  to  colleet  his  interest  from  the 
tenant  for  life,  be  may,  notwitlurtanding,  collect  the  arrears 
from  the  remainder-man;*  thon^  the  assets  nS  the  estate 
of  the  tenant  for  life  would  eqtutably  be  answenble  to  tiie 
remainder-man  for  hk  indemnity,  and  diey  remain  answer- 
able for  Arears  of  interest  accrued  in  his  lifetime.  Jhe 
lltnle  pfioci|Je.on  this  subject  is,  that  t^  tiB&snt  for  lue^?* 
I  tflffiip^^^nihe  annual  interest,  even  though  it  idiould 
I  exhaust  the  rents  and  profits ;  and  the  whole  estate  is  to 
r  the  ohatje  of  the  principal  in  just  propcn-tions.  The 
was,  that  the  Ue.  estate  was  to  bear  one  third  part 
of  the  entire  d^t,  and  the  remainder  of  the  estate  the  re- 
sidue.'' But  the  Master  of  the  Rolls,  in  WtiU  v.  TFMt«," 
declared  this  to  be  a  most  absord  rule ;  and  he  held,  that  the 
interest  alone  arising  daring  the  life  estate,  was  the  tenant's 
fair  proportion.  Lord  BIdon  said,  that  titis  was  the,  rule  as 
to  mortgages,  and  other  charges  on  the  whole  inheritance. 
But  it  ifl  now  the  doetripe  in  the  English  chancery,  in  ro- 

IspeZnmAwga  upon  renewal  leases,  ^at  the  tenant  fer. 
%life  CCTitributes  in  proportion  to  the  benefi^^denveg  Irom 
the  r^yeweq  interest  m  the  egtate!  '  The  proportion  thait 


d  LoTdHardwieke,  in  Cuboine  v.  Seufe,  1  Atk.  SOS.  Ravel  v. 
Watkinaon,  1  Vttty,  93.  and  in  Anweburf  v.  Brown,  I  Vetey,  480. 
Tncyv.  HereibH,3Bro.138.    Penhym  t.  Hngbea,  6  Fe«y,99. 

6  Lord  EldoQ,  ia  Eail  of  Buckinghanulure  t.  Hobut,  3  Swtatit. 
199. 

c  Roev.  PogBoo,  3  JTgkU.  S^-SSl.  Amer.  ad. 

d  Rowel  V.  WbUs;,  1  iZep.  in  Ch.  SIS. 

<t  4  Vaty,  ii. 

Vbl.  jy.  10 


-,9,-.-:i  by  Google 


14  OF  REAL  FSOPBBTY.  [PutVl. 

£m  to  CMitribale  depends  open  tbo  ipeeiBl  drcnuHlaftoes 
the  eaae,  and  the  practice  it,  to  have  h  willed  on  a  rde- 
ce  toa  iDSSter.*  The  rents  and  [woGto  are  to  be  apfdied 
in  discharge  of  the  airean  of  interest  accnnng  daring  a 
fanoer,  as  well  as  daring  an  existii^  tenant  for  life,  and 
FCopaiDiag  unpaid ;  aqj  this  hard  rule  was  eiplicitjy  declared 
fay  tbeMaster  of  the  Rolls,  ^  PaJtym  t.  Hughes.*  The 
lale  applies  to  a  tenant  in  dower,  and  t^  cortesf ,  as  wvR^^*^ 
to  any^ESn&M^or  liie,  with  this  qoalificatioo,  that  a 
domeas  is  only  bound  to  keep  down  one  third  part  of  the 
accroing  interest,  because  she  takes  only  one  third  part  <^ 
the  estate ;  an^^g^^cedeems  the  whde  mortgage,  she 
would  have  a  claim  on  the  estate  tnr  two  thirds  df  the  inte- 
rest of  the  mortgage  so  redeemed,  and  the  whole  of  the 
principal.' 

Mil  while  tenants  fw  life  are  colitled  to  these  pririk^es? 
Be  Jaw  has  discovered  a  umilar  sotidtude  for  those  who 
Aave  an  interest  in  the  inheritance  in  remainder  or  reversioo. 
/  ir,  tberdbre,  the  tenant  for  life^should  by  neglect  or  wan- ' 
tonness,  occasion  any  permanent  waste  to  the  substance^ 
of  the  estate,  whether  the  waste  be  voluntary  or  permissive,'', 
as  by  palling  down  houses,  suffering  them  to  go  to  decay 
from  the  wont  of  ordinary  caie ;  cutting  the  timber  unne- 
cessarily ;  opening  mines ;  or  changing  one  species  of  land 
into  another ;  he  becomes  li^le,  in  a  sait  by  the  peraon  en- 
titled to  the  immediate  estate  of  inheritance,  to  answer  in 
damages,  as  wdl  as  to  have  his  future  opa'ations  stayed." 


a  Lord  EldoD, ill  White  v.  White.S  Ksc«y,5G0.^.  Aljan  v.  Back- 
'  hoiTso,  a  yet.  ^  Bea.  65. 

h  S  Fiiey,  99. 

I:  Vide  (upra. 

d  Neither  Mr.  Hugrave  nor  Mr.  Park  were  able  to  find  any  autho- 
rity declaring  that  the  dowress  wob  chargeable  withpemumM  waste, 
tbon^  both  of  them  were  of  opinion  that  she  was  answerable.  Bar^. 
3T7,  to  lib.  1.  Co.  Liu.     Park  on  Doaer,  357. 

e  Co.  Ltti.  53.  a.  b.  Butltr'e  note  122-  to  lib.  3.  Co.  Lift.  Dane't 
Mr.  voL  3.  tit.  watU.  panim.     3  Blada.  Com.  281. 
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If  th^^f^be  wholly  wild  and  uncultivated,  it  has  been  held 
ths^ime  tenant  may  clear  part  of  it  for  the  purpose  of  culti- 
vation, but  he  must  leave  wood  and  timber  sufficient  for  the 
permaneRtV^VPtbe  farm  ;  and  it  is  a  question  of  fact  for 
a  jury,  what  extent  of  wood  may  be  cutaoWln  such  cases, 
without  exposing  the  party  to  the  charge'  of  waate.^^!)^ 
American  doctrine  on  the  ^"IJ^f.'Qf  Jjjyffa"  somewhat  va- 
rieofromlBS^^piaiBW^an^^mo^^Ia^ged  and  bet' 
ter  accommodated  to  the  circumstancerofttnew  and  grow- 
ing country.  In  Pennsylvania,  the  law  as  to  the  tenaqt  in 
dower  on  the  sitbject  of  clearing  wild  lands  assigned  for 
dower,  accords  with  the  nlle  in  Nev^Xj^k."  In  Massa- 
cbuwtts,  the  inclination  of  the  supreme  court  seemed  to  be 
otherwise,  and  in  &Toar  of  the  sbict  English  rule ;  and  that 
was  one  of  the  reasons- ass^ed  for  holding  the  widow  not 
dowable  of  such  lands,''  In  Vir^nia,  it  is  admitted  thnPtfe 
law  of  waste  is  varied  from  that  in  England ;  and  the  tenaitf 

(in  dower,  in  working  roal  mines  already  opened,  may  pe-. 
netrate  into  new  seams,  and  sink  new  shafts,  without  b^ng 
chaigeable  with  waste."  So,  iA  North  Carolina,  it  has  been 
held  not  to  be  waste  to  clear  tillaUe  land  for  the  necessary 
support  of  the  tenant's  family,  though  the  timber  be  de- 
stroyed in  clearing.*  And  in  Bt^Jentine  v.  Poyner,'  it  was 
admitted  that  the  tenant  in  dower  might  use  timber  for  ma- 
king staves  and  shingles,  when  that  was  the  ordinaiy  use 
and  the  only  use  to  be  made  of  such  lands.  She  was  only 
reslricted  from  clearing  lands  for  cultivationT'whUli  tliue 
was  already  sufficient  deared  for  that  purpose. 

The  tenant  by  the  eurtesy,  and  in  dower,  and  for  life  or 
years,  arfSHffBBMff^epjuaBte  c^mHlM^^^ 


a  Jtckson  V.  Browneon,  7  Johtu.  R^,  237. 
b  Hutings  V.  Cninckleton,  3  TaUt  Rep.  261. 
c  Conner  t.  Shepherd,  IS  Xaa.  Rep.  104. 
d  Find];  V.  &nitli,  6  Mti>if.  I$4.  Crooch  t.  Puryear.  i  Rfmie*  Rrp. 
553. 
e  Pukini  v.  Coxe,  2  Htufw.  3^» 
/  ibid.  110. 


^^■hyGtiot^Ie 
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t^tiiVr. 


'  and  it  »  a 
t  some  epeeial 
i^reement  to  the  contrary,  ia  reqwiuible  to  the  reyennaner 
for  all  injuriei  amoantbg  to  waste,  done  to  the  preioiaei 
diu^ng  his  term,  hy..whotDaoeTer  the  injunea  may  have 
bew-  oo(mnitle4„Mt^b^8SiBt>o'>  °^  *^^  ^9^  °^  G*>d,  and 
public  enemies,  and  uie  acts  of  the  reversioner  himnelf. jAaLi 
tenant  is  like  a  common  carrier,  and  tlie  law  in  litis  in- 
sSnmMMIMilPtVfl^ESiegreat  princiirfes  of  public 
policy.  The  landlord  cannot  protect  the  property  against 
atrangen,  and  the  tenant  is  on  the  spot,  and  presumed  to 
be  able  to  protect  it''  „,,-,-    ,v~,J--  ■ 

The  ancirait  remedies  for  waste  by  writ  of  ettrepemenl, 
and  writ  of  waste  at  common  law,  are  essentially  obsolete ; 
and  tfajjmJOTn  practice  in  this  country,  as  well  as  in  Eng- 
lano^  to  resort  ioHl^pompt  and  efficacious  remedy  by 
an  injuneri) 

cover  damages.'  The  modem  rem^iM^^.q^jp^uch  more 
cooTeoi«it,  simple,  eml^RIRpl^uia  a  judicious  substitute 
for  the  dilatory  proceedings  and  formidable  apparatus  of 
the  ancient  law. 

At  common  law,  no  p 
the' 

air 


icti«^U|M^top  the  commission  of  waste ;  or  by 
^cuOT^nlhe  case  in  the  nature  of  waste,  to  re- 


probibitinn..,^«in.|^|fl^yp«.b«t 
le8Bee_CT_life.,QLJg§r^»  derivine  his  interest  frpjaJJlft,, 
cfl  tne  parg^Jllbe  remetfy  was  oonlin^   to  thn^ 

*""*"*■  "litr  'ffiriTrfl  1*"^  '"""111  trnm  tfii  in  nf  rhnjiiri, 

but'tfie  timber  cut  was,  at  common  law,  the  property  of  the 
owner  of  the  inheritance ;  and  the  words  in  the  lease,  with' 
out  mpeacktRent  ofunate,  had  the  effect  uf  transferring  to 
the  lessee  the  [woperty  of  the  timber.    The  modem  reme- 


,    a  Co.  Liu.  54.  «.     X  liul.  I4S.  303. 

b  White  V.  Wagner,  4  Harr.  4-  JokM.  3TS. 

c  In  the  cue  of  the  GovemoTB  of  Harrow  Bcbool  v.  Alderton,  9 
BoM.erP«il-  8S.  we  have  the  mcieiit  action  of  waste  on  the  statute  of 
Gloucester,  in  which  the  pluntilf  is  entitled  to  recover  the  place 
ivastPd  and  treble  rfamagefi. 


by  Google 
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where  ^^gSJOfij£!B|8fc,feiftH»  iiiEef^wa^iiit^^ 
Ate  for  bfe,  between  the  l^seeionn^UQatne 
nui  or  revenio&er  in  fee,  tfa 

woald  not  lie  at  law.  for  it  lay  oply  on..] 


iBodiataLeitate  f< 

remaindeEi-man  or  reversioner  in  fee,  the  action  of  waate. 


Witeiieiil'llimiMJSfe  _ 

willinte^raEjSSSSSe^MuB^^ 


ihentancein  an  uoreaBooafole  andimcrauciwitioaaBmi- 
ner,eveD  though  the  leaae  be  granted  without  impeachment 
of  waate.^  The  chancery  rtanedy  la  limited  to  cases  in  which 

the  title  is  cj^^f^j^i^^'afnfmm^^mpmB  wuiiupiui  m 

,  acRon^^'the  case  in  the  nature  "of  waste  has  been  held* 
not  to  lie  fiar  penniasiTe  waate.  If  this  last  doctrine  be 
well  founded,   (and  I  think  it  may  very  reasonably  be 


a  Co.  Lot.  53,  b.  64.  a. 

b  Perrot  v.  Perrot,  3  Atk.  Si.  Aston  v,  Alton,  1  Feiey,  264.  Vane 
V.  Bamaid,  S  Fern.  738.  Lord  Tlmrlow,  in  Tncy  t.  Heretbrd,  C 
Bro.  138.  Kaoe  t.  VAnderburgfa,  1  Jo/nu.  C3L  Btp.  It.  Tbe  A*. 
F.  BtBited  Slatutui  vol.  L  760.  sec.  8.  have  incorporated  the  doctrine 
of  thei«  ti»it(mf~te Bwi oai ,  ao  Ar  m  h>  givft  to  the  parwn.wiaed  ia 
renniBdw  or  >«f  emos,  u>  BcUoa  of  waste  ibr  SB  inj)»7  to  the  iabeiit- 
mnce,  aotwiUutanding  any  intervening  estue  for  life  or  yean.  Tbe 
statute  remedy  vta  first  inttodnced,  uid  emotbered.  uoidit  the  mul- 
tiplied temporary  proTiaiona  of  the  Supply  Bill  in  iSI  1 !  uid  I  pre- 
sume it  wu  intended  to  meet  the  difficnlty  of  Bome  specul  cue. 
Lamt  JV.  r.  SMS.  34.  ch.  246.  sec.  47.  The  recovery  in  such  a  case 
must  lie  without  prejudice  to  the  intervening  estate  for  Ufe  or  yean : 
and  the  courts  will  stiU  have  ta  su[^y  by  constructtcm  the  want  of 
specific  provision  in  the  stUat!»,  as  to  the  diepoKtioa  ot  the  plsca 
wasted  and  the  damages.  In  Massachusetts,  by  etatute,  the  person 
having  the  next  intermediate  estate  of  &oehoU,  may  aba  faring  an 
action  of  waste  against  a  dowreas.  Jackmnon  PUadkigtin  BtalAt- 
Hotu,  p.  3SS. 

c  nibworthv.  Boptoo,B  Fitfiy,&l.    Stonn  v.Mann,  4yoftniCA. 

dGibsosv.WeIb,4  Aw.4rPul(.tM.  Heme  v.  Bembow.  4  TtaA 
Rep.  7A4. 
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doubted,*)  then  recoune  must  be  bod,  in  certain  cams,  aa 
where  the  premises  are  Degligently  eufiered  to  be  dilajn- 
dated,  to  the  old  axidaure  remedy  of  a  writ  of  waate,  and 
which,  as  far  as  it  is  founded  either  upon  the  commoii  law^ 
lor  upon  the  statute  of  Gloucester,"  b&s  been  generali^ 
il£fiBiXfid.^^^gJ^his  country,  aod  ,i8.9pftlk^tle  tftall' 
Ikinds  of  tenaotsTw  life  and  years.  It  is  ftecjueotlj  sak] 
by  Lord  Coke  in  his  Commentaries,'  and  it  was  so  declared 
by  the  K.  B.  in  the  Cotmtttt  of  jSArewtfrvry'*  cose,*'  that 
waste  would  not  lie  |t  cyjifpon  law  afiaiff^  tfrf)  \^ 
life  Of  j;earB,  for  the  lessw  '"'MlMf^fiBgjtWfflaA 

lyTea^n  the  ancient  Englis^aw^^ifttr^aX  tji^e  .coounwi 
lawproMde^^^medy  against  waste  by  all  tenants  for 
lifSBS^^^eareTand  that  ^e  statute  of  Gloucester  only 
made  tbe  remedy  more  specific  and  certain." 
Thfs  provision  in  the  statute  of  Gltmcptitf-r.  f™]g,in, 

„„1ffiiijijimi|  uiii  11.11. II  iiFiBU'M^lj.  t-iy-lj-" 

trebiedamaegi^as  re-enacted  m  New-York  and  Vu;guiia,' 
and  it  is  the  acknowledged  rule  of  recovery  in  some  of  the 
other  states  in  Uie  action  of  waste.*    It  may  be  considered 

a  See  the  just  and  ible  criticisiii  by  couneel  on  ihoee  decistnis,  in  4 
Harr.  t[J(Aiu.  378^,379.  388, 38B,«id  the  did»n  of  Johnson,  J.  tfcif. 
393. 

b  e  EdiB.  I.  c.  5. 

c  9  Intl.  399. 

d  5Co.  13. 

e  JUeve't  HiA  qfOeEnglith  Late,  vol  u.^S.UB.  By  the  oranmon 
kw,  says  Lord  Coke,  2  But.  300,  the  ponuhment  for  waste  Bg«in«t  the 
gutrdian,  wu  the  forieitureof  hiatrnst.aitd  dwnages  to  the  vftlue  of 
the  waste.  So  the  tenant  in  dower  yielded  the  like  daraa^es,  and  had 
a  keeper  set  orer  her  to  guard  against  future  waste. 

/  Lau!t  A-.  Y.  1787.  geaa.  10.  eh.  6.  Act  of  Firgima,  1794.  ch.  13». 

ff  Ctmtr<M  4r  JVoruj.  JT.  C.  Bqj.  S8.  Ch.  J.  Pareons,  in  4  Mom. 
flap.  683.  Jofanaon,  J.  in  4  Harr.  *  Johnt.  391.  Mr,  Dane,  in  his 
Oenerai  •^bridgmmt  and  Digett^Amtrkan  Lam,  vol.  3.  eh. -78.  art. 
11.  see.  *.— art.  13.  BBC.  3, 4,  5 — art.  14.  see.  S.  aaya,  that  the  eta- 
tuto  of  Glouceatar  waa  adopted  in  MsEsachusetta  ae  part  of  their  com- 
mon law  as  to  the  remedial  part  only,  but  not  aa  to  the  forfeiture  of  the 
place  wasted  and  treble  damages.  TheatataU;  ofl783gave  the  forieit- 
ure  of  the  place  watted,  and  single  damages  against  the  tmant  in 
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aa  imported  by  our  ancestors,  with  the  whole  bodj  of  the 

comiDOD  and  statute  law  tbeo  existing,  and  applicable  to 
our  local  circumstaDcea.     As  far  as  the  provisions  of  that 
Mtatute  are  received  as  law  ia  this  couDtry,  the  recovery  in 
■be  action  of  waste,  for  waste  done  or  permitted,  is  the 
fclacfl  wasted,  and  treble  damages ;  but  thewritj^j|ag{e 
^as  Kone  out  of  use^and  a  special  action  on  the  case,  in  _ 
he  natur^^^wSte,  is  the  substitute ;  and  this  latter  ac' 
Ron,  which  has  flu{>erseded  the  common  law  remedy,  re- 
lieves the  tenant  from  the  pena]  consequences  of  waste 
under  the  statute  of  Gloucester,     The  plaintiff,  in  this  ac- 
tion upon  tl^^  ii^«i  rP^nvA^  „^  f^lfl^   l^yil   lllp  \fj^ 
dama^tes  which  the  pretnises  have  suatained.* 

dowM.  Oaibeotberiuad,J\iigeJ»ekaoa,vahiMTy«atm<mOiePkad- 
ing*aitd  Praetieam  lUal  AeUoni,p.  340.  follows  the  oinnioaofCb.  i. 
Panoiu,  and  considers  tbe  coDuncm  liw  of  Mawadtiuetta  to  be,  that 
the  pkatiff  wiH  g^ier*By,  kithe  actioaof  waste,  lecovbr  the  place 
vraMed  and  treble  dunages.  The  weight  of  authority  ia  on  that  aide ; 
but  while  I  leave  this  point  as  I  find  it,  resting  on  these  cooflicting 
opinions,  I  take  this  occaaion  to  aaj,  that  I  think  it  must  somewhat 
startle  and  sorprisc  tbo  learned  aeijeauta  at  Westminster  Hall,  If  they 
should  perchance  look  into  tbe  above  treatise  of  Judge  Jackson,  or 
into  tbe  work  of  Professor  Stearns  on  the  Lav  and  Prttetke  of  Rtai 
Adumi,  to  find  American  lawyers  much  more  accurate  and  ftmiliai, 
than,  judgiing  from  some  of  the  late  reports,  they  themselves  q>pear 
to  be,  with  the  learning  of  the  Year  Books,  Fitzherbett,  RB8tel,and 
Coke,  OB  the  doctrines  sjid  pleadings  in  real  ictums.  Until  the  late 
work  of  Mr.  Roecoe  on  actions  relating  to  real  property,  and  which 
was  subsequent  to  that  of  Profeasor  Steams,  and  contains  great  legal 
leaxning,  thera  was  no  modem  work  in  F"g'«"^  on  real  actions  to  be 
compared  with  those  I  have  mentioned.  Those  abstruse  subjects 
are  digested  and  handled  by  Judge  Jackson  with  a  research,  judg- 
ment, precision,  and  perspicuity,  that  reflect  lustre  on  the  profession 
in  this  country.  I  have  recently  been  infonned,  that  the  Supreme 
Court  of  Massac  husetta  have  decided  the  question  of  the  Ibrftlture  in 
waste,  in  accordance  with  the  opinions  which  Ch.  J.  Parsons  and 
Judge  Jackson  hod  proviously  expressed. 

a  By  the,Veu-F(tntBmM/S((iIidM,  vol.  ii.  334, 335.  343.  the  writ 
of  waste,  as  a  real  action,  is  abolished,  but  an  action  of  waste  is  sub- 
stitutcd,  in  which  tbe  first  processbysummoiis  is  given,  and  the  judg- 
ment to  be  rendered  is,  that  the  plaintiff  recover  the  place  wasted, 
and  treble  damages. 


-,9,-.-:i  by  Google 
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Under  ibe  head  of  penni§aiTe  waite,  the  teamt  ■  an- 
airenflnnimRSe^^niflRinRglBsa  theprenwee 
be  deetroyedby  fire  through  his  catelesaaea  or  neghgence, 
and  be  aaut  rebuild,  in  a  convenient  time  at  his  own  ez- 
penSen^'BStQte  of  6  Ame,  c31»  guarded  the  tenant 
from  the  codSIQIiRmnMBIBttr  misfortune  of  that 
kind,  by  declaring,  that  no  suit  should  be  brought  a^imt 
<ny  penoH  in  whose  home  or  cliamber  any  fire  dtould  ae- 
cidentaU^  begin,  or  any  recompense  be  made  by  soch 
person  for  any  damage  suffered  or  occasioned  Iberel^. 
Until  this  statute^  tenants  by  the  curteiy,  and  in  down-, 
we^^SJponsiDl^t  common  law  for  accideotal  fire  ;  and 
tenants  for  life,  and  years,  created  by  the  act  of  the  parties, 
were  responsible  also,  under  the  statute  of  Gloucester,  as 
for  permissiTR  waste.**  There  does  not  appear  to  have 
been  any  question  raised,  and  Judicially  decided,  in  tiiis 
country,  respecting  the  tenant's  responsibility  for  aeciden- 
talfirea-Jftrfoming  und^Tn^Tea^onni^peci^^r 


^ommg  \ 

waste.  I  am  not  aware  that  the  statute  of  Anne  has  ever 
been  formally  adopted  in  any  of  the  states.  It  was  inti- 
mated, upon  the  argument  in  the  case  of  White  v.  fTc^> 
ner,"  that  the  question  had  not  been  decided,  and  conflict' 
ing  suggestions  were  made  by  counsel.  FerhaK^i^mi- 
vers^  silence  in  our  courts  upon  the  sul^ec^^^^^Sch 
responsibility  of  the  tenant  for  accidental  fires,  is  presump- 
tive evidence  that  the  doctrine  of  permissive  waste  has 
never  been  inUoduced  and  carried  to  that  extent  in  the 
common  law  jurisprudence  of  the  United  States. 

Estatg8_^^Ji)g^_ws[B^j|^|je^common  law,  liable 
feituESSSEfor  waste,  but^WBHRffiffffiTeeT 
OB  alienation,  according  to  ine  laJm^BBB^BlBH 


a  Lord  Coke  nya,  that  burning  the  bouse  by  n^ligaice  or  mi*- 
diante  is  wute ;  uid  Lord  Hardwicke  speaks  gooenBj,  list  the  tk- 
itnicifonq^ <A« Aoum 6yjEr«Mioa«ie,and the tenontmnatrebniU.  Co. 
£*t(.S3.  b.     1  rM(7,4G3. 

i  Harg.noUm.tohb.  1.  Co.  HO. 

e  4  IbrY.  SfJoiiu.  SSl'~<S86. 
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a  reotmcifttion  of  the  feudal  nlatioD,  and  <rorked  a  fer- 
fettwe  of  the  Tusal's  estate  to  the  poaoo  entitled  to  the 
inheritance  in  rerendon  or  remainder.*  A^jg/^J^^^j 
feoffinent,  with  lirery  of  seisin,  or  bjr  matter  of  record,  as 
by  fine  or  recoTei7,of.a  gnaater  aMUbe  thtn  the  trautlbr 
Ue  was  ectitied  to,  by  deresting  the  seisin,  and  turning  the 
estate  of  the  rigfatlul  owiier  into  a  right  of  entry,  (grated 
as  a  forfeiture  of  the  life  estate,  unless  the  person  .in  re- 
maindn'  or  rerersion,  was  a  part^mff^asnrance.^  .But 
an  alienation  for  the  life  of  the  tenant  faimseU^  did  not 
work  any  wrong,  and,  -thnefbre,  says  Lord  Coke,*  it  was 
not  within  thestatuteof  Gloocester.    So,  a  mere  grant  w 


m>imtvi-HMftrh»eetn«ietutJiierit/'md«mdeJurtaatitt«l.  Obumlh, 
lib-S.  Ch.1.     Lm.MC.41B.     ZBlqda.anA.rT4. 

•"SCo.IM.SAl.i.t5i.m.ZSa.M.  »£uLZ09.  Btebdei^  Qlmt*. 
far,6  £AB.I.e.  7.  PreiliMM  Jfiifraet*^  TWet.'voI  L  36f— US. 
beir  WUMaok  PtOum't  eau,\  Co.  14.  b.  it  ms  fudged,  tint  if  4 
teiMnt  fbrfifecmveysdin  (be,  by  higiin  mdarie,  and  then  t^StatA 
accutiUBncoveiy,  befcnfeitadltulifeaatatei  bn^  in  Snath  v.  Clyf< 
ibrd,l  TtmRip.  T38.  it  wu  beld, thit  the eflfate  of  m tenut  fiw  life 
wt^jifA  fi)rfe)Ud  bj  Hiflering  m.  recorety.  tfr.  Pr*ibM  tlunka  the 
ddei  cam  the  better  derasitm  and  uthoritj ;  [1  Prerion  on  Cauoay. 
SO<.)batMr.  Aam.inhis  OidliMa^lA*  Lowq^  Vemn-e  and  Tourney, 
p.  13&— 140.  hu  diiicmtd  thu  pcxnt,  and  exumned  tbow  sntboritieB, 
with  much  kbihty,  and  he  hrida  the  tetter  iaaanoa  to  be  lound,  on  the 
2n>iind,that  the  recovery,  being  abeolut^  void,  wu  haiales.  We, 
in  thia  country,  have  very  little  concam  with  such  ^ueetiona,  but  this 

.^MWtence  strikingly  Uluatratea  the  roatditoea  chsiacter  of  theEngliah 
juriqirudeDce  for  rtability,  and  the  spirit  vhich  Bustaine  it.  Here 
were  two  cBws,  at  the  distanoe  of  two  centuiiea  apart,  on  an  abetnne 
and  technical  point  of  bard  law,  and  the  attenticHi  of  two  learned  law- 
yers ia  immediately  attracted  by  the  seenonf^y  ^ipaMnt  cdUraiiety 
between  them.  The  one  jnatifies  the  latter  case  by  abowii^tfattit 
went  on  new  ground  funuBhed  by  the  atatute  of  14  Eh^.,  aubeequent 
to  the  first  caae ;  whenas  the  other,  not  being  able  to  reconcile  the 
caaee  on  prinufde,  condemns  the  latter  decision  with  nnceiemomoiiB 
and  Uunt  severity. 

Vol.  IV.  II 
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K\en^^  tbe  tenant  for  life,  paaaed  at  cooimoD  law  oal^. 
sJlR  be  miglit  lawiiilly  grant  In  New-ToA  and  Pennsyl- 
vania, thin  feudal  notioo  of  forfeiture  ii  expresBly  renounced, 
and  tbe  doctrme  placed  upon  just  and  reasonable  grounds. 
Any  coaTeyance  by  a  tenant  fiw  life,  or  yeara,  of  a  greater 

C^T^^^^^rS^^^Q^^^eMA^OTlldlBW^llT 

gran^^lt  ia,  therefore,  an  innocent  conTeyance.  wliatever 
mRomi  of  the  conveyance  may  be,  and  produces  no  tot' 
foiture  of  the  particular  estate.  It  does  not,  like  a  fees' 
meat  with  Uvery  at  common  law,  rmaack  tke  whoU  eataU, 
«nd-eztinguiab  every  ri^t  and  power  connected  with  it* 
The  same  conclusion  must  follow  from  tbe  general  pro- 
Vinon  in  the  statute  of  Virginia  of  December,  1783,  and 
from  tbe  fi»mfl  of  conveyance  in  use  in  the  other  states. 
A  coDveyanctf  in  fee  by  a  tenant  for  life,  by  bargain  and  sale, 
ftr  by  lease  and  release,  does  not  work  a  discontinuance. 
Conveyances  under  the  Statute  of  Uiea,  are  innocent  con- 
veyances, since  they  operate  only  to  the  extent  of  the 
giantOT^s  right,  and  occasion  no  forfeiture ;  though,  if  a 
general  warranty  be  annexed  to  these  conveyances,  it 
Would,  at  common  law,  wwk  a  discontinuance,  when  tbe 
warrant  descends  upon  htm  who  bos  right  to  the  lands." 
We  haTO  gever  adopted,  in  this  coantry,_the  common  law 
conveyanceb^BSHBWHf'BHfllWIJ'rfflf'fte  rarely  use  that 
by  &ie,  or  common  recovery,  oi  any  other  than  the  convey 
ante  by  lease  and  release,  or,  more  commonly,  by  deed  of 
bargab  and  sale.  J^(6|[JmeV|by  an  set  in  1798,  alien- 
ations \fj  the  husband  of  th|p  wife^s  lands,  or  of  his  curtesy, 
or  by  a  dowresa  having  an  estate  in  dower,  or  other  estate 
for  life,  and  whether  made  with  or  without  warranty,  do 
not  produce  any  prejudice  to  tbe  persons  entitled  to  the  in- 
heritance, but  the  dowress  forfeits  her  particular  estate.  If, 


a  X.   T.  United  StohtUt,  toL  L  739.  tec  143.  145.    H'Eea  v, 
I>biit,  3  DoUa*,  486. 
b  Co.Lia.SX9.^    6JJb(H3»  7Vmff9, tit  Z)MAmttltww«,  lis. 
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however,  time  be  in  any  itate  a  forfeiture  of  tbe  life  eitate 
bf  the  act  of  the  tenant  for  life,  the  party  eDtitle4.to  enter 


1^  reason  of  the  forieiture,  i»  not  bound  to  enter,  and  m»f 
wait  until  the  natural  terminaS^^TIBe  life  e§tate.* 


«.I>M'V'.Dwran,7  £ur«  Jbp.  SSI.    Well*  v.  Piiace.S  J(«m. 
.B<3>*  &0B.    Jackwn  v.  Hudos,  3  fra)deiU,357. 


Dig,- red  by  Google 


s^:!  by  Google 


liEGTITRK  liV. 


OF  ESTATE*  FOK  YBAEB,  AT  WILL*  AND  AT  tUFFEBAHCE. 


(1.)  Or  ettates  far  yawv. 

A  le—e iot  yeawM f-cnulnif^  fy  'i^  pMm— in«.  aiwl  p». 
fits  onu^mr  a  aeten^nate  poiod,  with  the  leeompenK 
orient;  andUiideenied  an  estate  for  jMiB,thoii^  the 
nnn^Mr  of  yean  JUUd  gUMBI  UW  WUUuuj  limH  of  h^^ 

maolifa      An  nrtate  fc^|^  jg  gjiiffhflr  anH  fp™«— '  —tta 

than  a  teate  Sx  yeaw,  notwHhitanrtii^  the  leaae,  accwdag 
to  Sir  Edward  Coke,'  dMHild  be  for  a  thouMBd  jrean  or 
Bowe;  and  if  the  leave  be  made  for  a  league  Am  &■>• 
^  year,  the  levee  b  still  ranked  aaioBg  teMoto  fer 
yearHi'' 

In  the  earlier  periods  of  En^iafa  history,  leases  for  years 
wer^eB^nr^SI^IBVmoas  tenure.  Tbe  powMsioo  of 
the  lessee  was  heU  to  be  the  poasessioo  (^  the  owner  of  the 
&eeh<4d,  and  the  teiiD  was  bible  to  be  defeated  at  tbe  plea- 
sure of  tbe  tenant  of  the  fieebold,  t^  hk  softsing  a  com- 
mon recovery.*  In  the  reign  of  Heniy  VL  it  woald  seen, 
that  tbe  law  gave  to  the  lessee,  who  was  wadaly  emcted, 
the  ti^  to  recover,  not  ob^  dami^^  for  the  loss  of  the 
powewion,  bat  the  poosensiop  itselC'  But  the  interest  of 
tbe  lenee  was  stSl  insecure,  ontil  the  statute  of  31  Hem, 


«  Cb.  ZiK. «.  ■■    S«*l«>,TaiiLlT8L<if  tkeptwntwork- 

b  IMLwtcVI. 

eCo.IM.«.».    LotdPuker.iB  Tbeobsl^  V.  Di«9,»JH)if- 

Btp-iat. 

4  p.  jr.B.  ISS.  dtSi  IS  An.  VI- 
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Vni.  e.  15.,  rUDoved  the  doubu  arinng  from  the  cooffict- 
ing  auUKwities,  utd  eoaUed  the  levee  for  yean  to  bbify 
a  recoTery  aafieted  to  his  prqodice.*  A  term  wu  now  al 
c«rtain  awl  pennaneDt  interat,  and  long  tenns  becamel 
common,  when  tbey  could  be  purchased  and  held  in  safetjJ 
Her  ^ere  cmverted  to  the  porpoae  i^  raising  portimM  fm 
children  in  bmij  settlements,  and  by  way  of  mmtgagb^ 
It  was  said,  in  the  Duie  of  Noffolft  cote,"  that  there 
was  nothing  in  the  books  before  the  reign  of  Ehzdieth,  re- 
qiecting  toms  attendant  opon  the  inh^tance,  but  that  in 
the  latto-  part  of  btg  reign,  mortgages  fm  k»ig  terms  <rf 
years  came  into  use,  and  then  it  was  deemed,  in  ehauecty, 
adrisaUe  to  keep  the  torn  outstanding,  to  wait  upoi,  and 
protect  the  inboitance.  A  knig  lease,  in  modmi  times, 
has  be«i  etmsidered  a  mnnimmt  of  title,  and  eqairalent, 
in  some  respects,  to  an  estate  in  fee.  No  man,  said  Lor^ 
Hansfield,  had  a  lease  for  900O  yean  as  a  lease,  but  as  a 
term  to  attend  the  inheritance,  and  half  the  titles  m  the 
kingdom  were  bo.*  hoag  tenns,  as  for  one  hondred,  or 
fire  hondred,  or  a  thousand  years,  created  by  way  of  trost, 
to  secure  jointures,  and  raise  poitiooB,  or  mcmey  on  mort- 
gage, Sn*  family  purposes,  and  made  attendant  npcm  the 
inheritance,  fint  came  into  eztenuve  dtwrnssion  in  the  case 
of  JVeoBOR  V.  Barnes.'  They  now  occupy  a  large  ^>ace 
in  the  En^iah  law ;  and  the  practice  of  keeping  outstand- 
ing terms  on  foot  to  attend  and  protect  the  inheritance^ 
after  the  performance  of  the  trusts  for  wbidi  they  were 
raised,  renders  the  learning  cm  this  sul^ect  extremely  inte- 
refting  to  omvc^ancers,  and  to  the  profession  at  large,  in 
the  eoaotry  wben  that  practice  prerads.    This  learning  is 


a  See  «  bt  oT  the  imborities  fro  and  etm,  taken  priacqwUy  fimn 
the  Tear  Boelu,dbid  in  ihtmupaio  Co.  LilL  40.  t. 

br.Jf.B.axi.  X  Jlladct.  dm.  IAS.  Bmm^  O/l.  tf  At  E»g- 
Caw,  t61.  it.  Zfls,  238- 

c  SCh.  Cat.  X4. 

d  Denn  v.  Bemud,  Covp.  Rtp.  58?. 

*  I  PHi.  W.  80.     1  £*.  «0.  S.  C. 
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fiwtunalel^  Dot  v(  mnch  use  or  application  io  these  United 
States,  but  a  cursory  view  of  its  general  prtnciplefl  seems 
to  be  due  to  the  cause  of  legal  science,  and  it  will  at  least 
excite  and -gratify  Uie  cariosity  of  the  American  student. 

jfie  advantage  derived  tiom  attendant  tentu  is  the  secu- 
ndf  which  they  afford  to  puxchaaers  and  mortgagees.  If 
Jtae  bona  fidx  purchaser  or  mortgagee  should  happen  to 
take  a  defective  conveyance  or  mortgage,  by  which  he  ac- 
quires a  mere  equitable  title,  he  may,  by  tajung  an  assign- 
meat  of  an  outstanding  term  to  a  trustee  for  himself,  cure 
the  defect,  m  far  as  to  entitle  himself  to  the  legal  estate 
during  the  term,  in  preference  to  any  creditor,  of  whose 
incumbrance  he  had  not  notice  at  or  before  the  time  of 
completing  his  ccmtract  for  the  purchase  or  mortgage.  He  I 
may  use  the  term  to  protect  his  possession,  or  to  recover  it  I. 
when  IobL  This  protection  extends  generally  as  agaiuBt 
all  estates  and  incumlvances  created  intermediately  be- 
tween Uie  raising  of  the  term  and  the  time  of  the  purchase 
or  mortgage ;  and  the  outstanding  term  so  assigned  to  a 
trustee  for  the  purchaser  or  mortgagee,  will  prevail  over 
the  intermediate  legal  title  to  the  inheritance.  In  the  case 
of  WiUougkbif  V.  WUiougMy,^  Lord  Hardwicke  took  a-fiill 
view  of  the  doctrine,  and  he  may  be  considered  as  having 
established  the  principle  of  applying  old  outstanding 
terms  to  the  protection  of  purchasers  and  incumbrancers. 
Mr.  Butler  considered  that  case  as  the  magna  carta 
of  due  Ivanch  of  the  law.  It  was  observed  that  a  tenu" 
for  years  attendant  upon  the  inheritance  was  the  crea- 
ture of  a  court  of  equity,  and  invented  to  protect  real 
property,  and  keep  it  in  the  right  channel ;  and  a  distinc- 
tion was  made  between  these  attendant  temu  and  temu  m 
;groM)  tfKMigh  in  the  consideration  of  the  common  law  they' 
are  the  same.  At  law,  every  term  is  a  term  in  gross.  It  is 
a  term  in  active  ^LflnHAB,  VIUourEavi^t&e  purpose  of 
its  creati<M)  fulfilled.  Such  terms  are  consider^  as  sepa- 
rate from  the  inheritance,  and  a  distinct  and  di^ent  spe<- 


j»  1  TefmBMp-  76S.     I  Coll.  Jmid.  «51.  S.  C. 
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ll<»H  of  property.  The  nvenumer  or  remainder-ana  hu 
llooinlereM  in  them,  other  than  a  tight  to  redeem,  or  fsIM- 
I  |ing  the  purpose  of  their  creation. 

Where  the  legal  owiienhq>  of  the  inheritance  and  the 
tmn  meet  m  tbe  same  peiMin,a  legal  coahti<m  occurs,  and  at 
law  the  term,  which  before  wob  penonal  propw^,  &IIk  into 
the  inheritance,  and  ceases  to  exist.  But  in  eqnity  anothflt 
kind  of  ownenhip  takes  place,  being  an  equitanie  or  bene- 
6cial  ownership,  aa  distinguished  from  the  mere  legal  title: 
Where  that  ownership  of  the  term  and  the  inheritance  meri 
in  the  same  person,  undivided  by  any  intervening  bendicial 
interest  in  another,  an  equitable  union  exists,  and  the  tenn, 
which  before  was  personal  [Hopertf,  becomes  annexed  to 
the  inheritance,  and  attendant  upon  it  as  part  of  tbe  same 
estate,  unless  the  owner  of  the  properQ^  bad  expressed  a 
contrary  intention,  and  which  would  prevent  the  union  of 
the  term  and  the  inheritance.  The  relation  between  the 
ownership  of  such  a  term  and  the  inheritance  forms  thor 
union  in  equity,  and  gives  the  term  the  capacity  of  being 
considered  as  attendant  upon  the  inheritance,  where  no 
trust  is  declared  for  that  purpose.  But  though  equity  con-a 
aiders  the  trust  of  the  term  aa  annexed  to  the  inh^itanceJ 
yet  the  legal  estate  of  the  term  is  always  separate  from  it,l 
and  existing  in  a  trustee,  otberwiae  it  would  be  merged.! 
It  is  this  existence  of  the  legal  estate  thaf  ftggjtfy  ftfi^aft 
of  equity  to  protect  an  equitable  ovmer  of  the  inheritapee 
against  mesne  conveyances  wbich  would  cariy  tbe  fee  at 
common  law,  and  also  to  protect  the  person  who  is  bodi 
l^al  and  equitable  owner  of  the  inheritance  against  euch 
mesne  incumbrances,  with  which  he  ou^t  not  in  conscience 
to  be  affected.  It  was  accordin^y  decided  byLwd  Hard-A 
wieke,  Uiat  if  a  subsequent  purchaser  or  mortgagee  had  I 
notice  of  a  former  purdiase  or  incumbrance,  he  could  not  I 
avail  himself  of  an  assignment  of  on  old  outstanding  term 
prior  to  both,  in  order  to  gain  a  preference,  but  that  without  ' 
such  notice  he  could  protect  himself  under  the  old  tenn.* 

a  See  the  atron^  «nd  ludd  o]umi>D  of  Mr.  Feune  on  the  sub- 
jnct  of  these  sttuduit  fonm,  in  S  CM,  Jwwf.  t79. 
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The  nne  doctrine  rscemd  the  aacbui  of  Loid  Eldon, 
in  MtKKdreB  t.  MaumdrtU^  aod  be  obBerved,  that  if  a- 
term  be  created  for  a  particular  purpose,  and  that  purpose 
has  be«i  satu6ed,  if  the  instnimeDt  doe§  not  provide  on 
the  happening  of  that  efvaX  for  tbe  eeutr  at  the  tern,  tbel 
beneficid  iatweet  in  it  becomes  a  creature  of  equity,  to  bel 
disposed  of  and  moulded  according  to  tbe  eqnitable  idIoJ 
rest!  6[  all  persons  having  claims  upon  the  inheritance] 
When  the  purposes  of  the  trust  are  sattified,  the  owoerdiip 
a^  die  term  belongs,  in  equi^,  to  the  owner  of  the  in- 
^titance,  and  nil]  attend  the  inheiitaDce,  wfa^Jter  declared 
hj  the  origind  conveyance  to  attend  it  os  not.  Tbe  trustee 
wilf  hold  the  tenn  for  equitable  iofiumbranoerB  according  to 
{HJority;  and  it  is  a  i^eraLmla^that  in  ail  cans  where  the 
term  and  tbe  fieehdd  would,  if  legal  estates,  me^e  by 
being  vested  in  the  same  person,  the  tenn  will  m  equity  be 
construed  to  be  attendant  on  the  inheritance,  unless  there 
be  endmee  of  an  intention  to  sever  them.** 

B  attendant  terms  will  not  be  permitted  to  deprive 
ton  of  any  benefit  they  would  have  at  tbe  term  for 
rt  of  th«r  debts,  aor  will  they  protect  the  inhetit- 
e  in  fbe  from  debts  tfaie  from  the  vendor  by  ^toctalty  to 
e  crown.'  T^ey  protect  the  purchaser  against  an  act  nX 
Ituikniptcy  in  the  vendorTTSefflnQEBSraad  not  notice  of 
it^-aadeiyn^  denies  permission  to  the  assignees  of  tbe 
ba^nvpt  to  c^  to  the  prejudice  of  the  purchaser,  for  an 
aaaignment  of  a  tnm  standing  out  in  trustees.^  They  hke- 
wise- protoj^  npini^^  a  rJnim  of  dowCT,  if  the  purchaR 
or  mortgage  was  made  prenoos  to  ffie  right  of  dower 
attaching,  and  the  assignment  of  the  tenn  be  actually 
made  before  the  husband's  death.' 


a  10  Vetty,  Z48. 
h  C«pcl  V.  OirOer,  •  Vatg,  bOB. 

c  KiOf  V.  ftrith,  Aydm-«  IVmL  tf  Vmdtnami  Panhaten,  App. 
m.13.    ThsEing*.  8t.]oba,3PrtM,317. 
d  WilkssT.  Bodiiigton,!  Fern.  599. 
<  Wynn  v.  WilliaiM.  5  Vofy,  130. 
Voi.  n'.  12 
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Tfae  purchaser  or  mortgagee  maj  call  fiir  the  asngBtnent 
of  aU  terms  conrerring  a  title  to  the  legaJ  enate,  and  of 
which  he  can  avail  hitDself  in  an  action  of  ejectmest ;  and 
that  includes  every  term  which  is  not  barred,  or  merged,  or 
extinguished  by  a  proviso  of  ceiter,  or  presumed  to  be  sui- 
rendered.  The  question  whether  the  term  be  validly  sab- 
siating  as  an  outstanding  estate,  bos  led  in  the  Englidi 
Courts  to  the  most  protracted  and  vexatious  discussions; 
and  it  may  become  interesting  to  the  American  lawyer, 
standing  on  his  "  vantage  ground,"  and  happily  exempted 
from  tbe  control  of  those  subtle  and  perplexing  modifica- 
tions of  property,  to  trace  the  progress  of  the  discussitHis, 
ajad  witness  the  ability  and  searching  inquiry  which  tney 

(have  displayed.  He  will  find  new  occasioa  to  cherish  and 
admire  the' convenience  and  simfrficity  of  our  own  sys- 
tems, which  on  this  sul^ect  afford  better  security  to  title, 
aad  greater  certainty  to  law. 

A  proviso  of  cetser  is  usually  annexed  to  long  terms 
raise3n^*^oit29J6^ marriage  settlement,  or  annuity, 
whereby  the  term  is  declared  to  be  determinable  on  the 
happening  of  a  certain  event,  and  until  the  event  provided 
for  in  the  declaration  of  cetter  has  occurred,  the  term  coo- 
tioues.  And  if  there  be  no  such  proviso,  itwill  continue 
until  expressly  merged,  or  surrendered,  even  though  the 
special  purpose  for  which  it  was  created,  be  answered. 
But  the  doctrine  of  a  presumed  surrender  of  a  term  is  that 
which  has  occupied  the  most  intense  share  of  professional 
attention,  and  given  rise  to  a  series  of  judicial  decisions, 
distingnnbed  for  a  strong  sense  of  equity,  as  well  as  for  the 
spirit  and  talent  with  which  they  handle  this  abstruse  head 
of  the  law. 

According  to  the  old  ry|f;  of  nmctire.  if  the  term  bad 
been  once  assigned  to  attend  the  inheritance,  there  could 
be  no  presumption  of  a  surrender,  and  it  would  be  treated 
as  a  subsisting  term ;  for  a  direct  trust  being  aimexed  to 
the  term,  it  followed  the  inheritance  through  all  its  chan- 
nek  and  descenu  &om  ancestor  to  heir.  But  if  the  term 
vas  once  satisfied,  and  had  not  been  assigned,  it  was  sub- 
je^  to  be  barred  by  tbe  operation  of  the  statute  of  limita- 
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■  tioDS.  9o,  if  it  had  been  asagDed,  aod  had  lain  donnant 
fix-  fortj,  fifty,  or  sixty  years,  without  any  notice  being 
taken  t^  it  in  the  changes  which  the  title  had  UDdergone, 
a  snrrender  might  be  presumed.  The  current  of  the  de«i- 
lioBS  at  law  has  for  some  time  been  setting  strongly  in 
ftvour  of  a  pfesumed  BiUTender  of  the  term,  when  set  up 
afl  a  defence  in  ejectment,  provided  there  be  circumBtanc^ 
to  induce  the  presumption.  Such  circumstanceB  exist,  if 
the  term  liad  been  passed  over  ia  silence,  on  a  change  of 
property,  and  the  parties  had  not  taken  an  actual  assiga- 
ment  of  the  term,  or  a  declaration  from  the  trustee,  when 
they  had  the  means  of  knovring  that  the  term  existed.  A 
^lecJaration,  however,  by  the  trustee,  or  an  actual  assign- 
nwDt,  or  the  fact  that  the  term  has  not  boen  satisfied,  will 
rebut  the  presomption  of  a  surrender.  Courts  of  law  Am 
now  take  notice  of  trusts  of  attendant  terms,  and  have  deJ 
parted  from  the  ancient  rigid  rule  of  considering  everq 
trust  term  to  be  a  term  in  gross.  The  two  latest  cases  at 
law  on  the  subject  are  those  of  Doe  v,  Wrigkte,  and  Doe 
V.  IBider.*  In  the  first  of  those  cases,  a  term  for  1000 
years  was  created  by  deed,  and  eighteen  years  thereafter  it 
was  assigned  for  the  purpose  of  securing  an  annuity,  and 
then  to  attend  the  inheritance.  The  estate  remtuned  un- 
disturbed in  the  hands  of  the  owner  of  the  inheritance  and  hia 
devisee  for  seventy-eight  years,  without  any  material  notice 
having  been  taken  of  the  term,  and  it  was  held  that  a  sur- 
render of  the  term  was  to  be  presumed  in  &vour  of  the 
owner  of  the  inheritance.  In  the  other  case,  a  term  for 
years,  created  in  1763,  by  the  owner  ul  Ul(!  fee>,  was  assign- 
ed to  a  trustee  in  1779,  to  attend  the  inheritance ;  and  in 
1814  the  owner  of  the  inheritance  executed  a  marriage 
settlement.  In  1816  he  conveyed  his  life  interest,  and 
his  reveraioo  in  the  estate  under  the  settl^nent,  to  a  ptir- 
ehaser,  as  a  security  for  a  debt,  but  no  ass^ment  of  the 
term  on  delivery  of  the  deeds  relating  to  it  took  place ; 
and  in  1819  an  actual  assignRient  of  the  term  was  made 


«  3  Banum  tr  AM.  710.  7RS. 
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by  tfae  Kdminiitraloreftlutnutoe  toanew  trustee  for  the 
purdiaaer  in  1816.  It  was  dedded,  that  a  wmnlw  wu 
hereto  be prenimed prior  to  1619, uid  tiiat  the  term eoak) 
not  be  set  up  to  protect  the  ptycliuer  agaiiut  a  pfior  tn- 
Oumbruioer.  Tfae  pfenunption  of  a  samader  wu  deem^ 
ed  necesBaiy  to  prevent  the  tDore  unfsTOHrable  inference, 
ekher  of  want  of  integrity  in  the  purchaser  in  sufiering  the 
Bttendaat  term  to  paBi  neglected,  or  of  want  of  care  and 
caution  on  the  part  of  the  profeiaioQal  men  engaged  in  the 
IransaotioBi. 

"^8  last  decision  threw  the  Eogjiah  eooTefancers  into 
contemation,  and  it  was  very  much  coDdeGaned,aaahahing 
tulandiBuks  of  real  property,  and  isBdehog  iaeeciire  the 
ne  of  every  purchaser,  by  dentioyiig  a&  rdianee  upon 
^attendant  terms.*  Lord  EldoD  was  strongly  o^^Hwei)  to 
th?mo38nHMUity  in  courts  of  law,  of  Htstaining  Hoe  pre- 
sumption of  die  surrender  of  a  term."  But  the  Vice- 
Chancdlor,  Sir  John  Leach,  in  Enerif  t.  Orocadt^  supports 
the  doctrine  of  the  K.  B,  in  the  most  dear  and  decided 
language ;  and  Uiis  would  seem  to  be  the  most  authoritative 
condusifm  ftom  the  review  of  the  cases  on  the  mbject.'' 

As  the  owner  of  tfae  fee  is  entitled  to  all  the  beoflfits 
which  he  can  make  of  a  tetm  attendant  upon  the  inberi- 
tance,  during  its  continuance  in  tmst,  the  equitable  interest 
in  the  term  will  devolve  in  the  same  channd,  and  be  goVfenit! 
ed  by  the  same  rules,  as  the  inhraitance.  The.>lenaal''' 
whoae  name  the  term  for  years  stwids,  is  but  a  trdAee-for 


a  See  Uir. ,  now  Sir  fduani  B.  Sugden'i  Later  to  CKarUi  B^tOer, 
Esq.  on  the  doctrine  of  presuming  a  aurrender  of  terma  oBEdgned  to 
attend  tlie  inheritance. 

h  The  caasa  of  Tbuweruf  v.  BwAap  if  AbnncA,  Hayt  v.  BotZey, 
and  Arpmai  i.  K«n.pton,KK  refemdtointbe  appendix  to  tfae  nzth 
edition  of  Sugden't  Ena^  m  Vtndn-t  and  PtnvAoMn,  for  Lord  Bldon's 
continued  marks  of  dieapprobation  of  the  recent  doctriiK, 

c  6  JSadd.  Rep.  54.  • 

d  Hie  leading  casee  on  the  question  have  been  collected,  and  the 
doctrine  of  attendant  tenna  clearly  and  neatl;  condensed,  by  Mr.  fiuJ- 
ler,'mCo.  LUL  390.  b.  note  S49.  sec.  13. ;  but  the  whole  subject  is 
much  more  fully  examined  by  Hr.  Comnlry,  in  Mb  voluminoua  notes 
to  3  Powell  on  JSortga^,  p.  477—519. 
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the  owner  of  iba  inheriUDce,  and  he  cannot  obitruet  him 
in  his  ada  of  ownership.  The  term  become*  eoowilidated 
with  the  iDheritaace,  and  follows  it  in  ita  deacent  or  ahenar 
ti«HL  On  the  death  of  the  ancestor,  it  fosta  technically  inV 
hit  penonal  repreaentatiTes ;  but  in  equity  it  goes  to  thel 
beir,  and  ii  considered  as  part  of  the  inheritance,  notwith-l 
standing  it  fiarmally  goes  in  a  course  of  administration,  anti 
not  in  a  course  of  descent  Being  part  of  the  inheritancef 
K  cannot  be  severed  from  it,  or  made  to  pass  by  a  wiH 
nut  executed  with  the  solemnities  requisite  to. pass  real 
estate.* 

II»  this  country,  we  have  instances  of  l<»ig  terms  of  near 
1000  years,  but  they  are  treated  altogether  as  persond. 
estnte,  and  go,  in  a  cowse  of  administration,  as  chattel  in- 
terests, without  any  suggestion  of  their  being  of  the  cha- 
rmeter  of  attendant  terms.*  Our  registry  acts  ai^licable 
to  mortgages  and  conveyances,  determine  the  ri^ts  and 
title  of  bona  Jide  purchasers  and  mortgages,  by  the  date 
and  priiuity  of  the  record,  and  outstanding  terms  can  have 
no  operation  when  coming  in  collision  with  a  registered 
deed.  We  appear  to  be  fortunately  relieved  from  the  ne- 
ceenty  of  introducing  the  intricate  machinery  of  attendant 
terms,  which  have  been  devised  in  England  with  so  much 
labour  and  AiH,  to  throw  protection  over  estates  of  inheri- 
Cancfl.  'ntles  are  more  wisely  guarded  by  clear  and  cer- 
tain rules,  which  may  be  cheaply  discovered,  and  easily  un- 
derstood ;  and  it  would  be  ieepij  to  be  regretted,  if  we 
were  obliged  to  adopt  so  complei  and  artificial  a  system 
u  a  branch  of  the  institutes  of  property  law.  In  New- 
YaA,  under  the  recently  revised  Mtatutet  relative  to  uses 
and  trusts,'  these  trust  terms  cannot  exist  for  the  purposes 


a  Level  V.  Nee^Jan,  i  Vtm.  iSa.  WUtcfaurch  ».  Whitchnrch, 
^P.,Wm:tX.    TdBerav.  ViUieM.eJffc.  n. 

h  Gsy^  case,  6  Man.  Rep.  419.  BrewBter  v.  IBH,  1  JV:  H.  Rep. 
3S0. 

c  jv.  K  RtwMd  suavitt,  vol  i.  rar,  tm,  tm,  tso.  »oc.  45. 49.  ss. 

«),61.8B.  B7- 
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contemplated  in  the  English  equity  syatem.  All  tnwts,  ex- 
cept those  authorized  and  modified  in  the  Btatote,  are  abo- 
lished, and  express  trusts  may  be  created  to  sell  landa  far 
the  benefit  of  creditort,  and  to  teB,  nortgoge  or  leate  lands 
for  the  benefit  if  legatees,  or  for  the  purpose  of  satiafyiag 
any  charge  thereon,  aitd  to  receive  the  rtmts  and  profits  o^ 
lands  to  be  applied  to  Ike  education  or  tttpport  of  any  per- 
son during  hu  life ;  and  the  trustees  cannot  seH,  convey,  or 
do  any  otkeraa  in  contratxntion  of  the  trust;  and  ahen  the 
purposes  for  which  the  express  trust  ikall  have  beem  cre- 
ated, have  ceased,  the  estate  of  the  trustees  ceases  edso. 
(This  strict  liniitatioD  of  the  power  of  creating  and  con- 
tinuini;  trusts,  would,  id  its  operation,  have  totally  destroyed 
these  attendant  terms,  had  they  otherwise  existed  in  this 
state. 

Leases,  among  the  ancient>  Aontans,  were  usually  of  very 
aborf^lHWIBWyM the  qmnquennium,  or  term  for  five  years; 
and  this  has  been  the  policy  and  practice  of  «ftvera]  mo- 
dern nations ;  as  Prance,  Switzerland,  and  China.  But  the 
policy  has  been  condemned  by  distinguished  writers,  as  dis- 
couraging agricultural  enterprise,  and  costly  improvements.* 
I  Leases  for  years  may  be  made  to  commence  in  future; 
/for,  bemg  chattel  interesis,  Ihey  never  were  required  U)  04 
Icreated  by  feotfmem,  and  livery  of  seisin.  The  tenant  was 
never  technically  seised,  and  derived  no  political  importance 
from  his  tenancy.  He  could  not  defend  himself  in  a  real 
action.  He  held  in  the  name  of  his  lord,  and  was  rather 
his  servant,  than  owner  in  his  oq's  right,  Thig,  .was  the 
condition  of  the  tenant  for  years  in  early  times,  as  described 
by  Bracton,  and    Fleta,  and  other    ancient  authorities  ;^ 


a  OS>bon't Hilt.  vo\.\m.  86.note.  hoii Kaima'GentleBtimFamer, 
407.  cited  in  I  Bro.  Cml  Law,  198.  note.  Dr.  BrvwM,  p.  191— 19B. 
has  given  uiintereBtiiig  detul  of  the  conditioii  of  the  Boman  )esaee. 
In  Scotland,  very  lon^  leases  are  coDsideTed  as  within  the  probibitiiNi 
of  alienation ;  and  Mr.  Stlt  eaje,  that  a  lease  for  nineteen  yeais  is 
alone  to  be  relied  dd  under  a  ^oeral  clause  in  a  deed  of  entail  prohi- 
biting alienation.     BelCi  Com.  vol.  i.  69,  70. 

b  FUta,\ih.  5.  c.  5.  sec.  IB,  19,  20.  DalrympU  on  Feudal  Prr>- 
j«rty,ch.2.  BBC.  1.  p.  25.     Prwfon  on  Brio(e»,  vol.  i.  204,»0S.S0e. 
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and  this  dntiQctive  character  of  temu  for  years,  has  left 
strong  and  indeUUe  lines  of  diatinction  id  the  law  betwe^i 
leaseslbryearBandfreeholdestatefl.  But  the  statute  of  Trauds 
of  39  Cor,  ILch.3.  (and  which  has  been  generally  adopted  in 
tlus  country,)  rendered  it  necessary  that  these  secondary  m- 
terests  should  be  created  in  writing.  The  statute  declared, 
that  "  all  leased,  estates,  or  terms  of  years,  or  any  uncer- 
tain interests  in  lands  created  by  livery  only,  or  by  parol, 
and  not  put  in  writing  and  signed  by  the  party,  should  have 
the  force  and  effect  of  leases,  or  estates  at  will  only,  except 
leases  not  exceeding  the  term  of  three  years,  whereupon 
the  rent  reserved  during  the  term  shall  amount  to  two  third 
parts  of  the  full  improved  value  of  the  thing  dembed." 

I**  And  that  no  lease  or  estate,  either  of  freehold  or  term  of 
years,  should  be  assigned,  granted  or  surrendered,  unless  in 
writing/'  The  seQS[g^)HUHUaB8  of  the  statute  of  frauds 
have  been  adopted  by  statute  in  New-fork,  andwij^^iyR 
amendgm^that  no  agreement,  not  in  writing,  and  sub. 
st^bed  by  the  party,  for  letting  or  hiring  of  lands,  ie  valid 
for  any  longer  period  than  one  year  from  the  makit^f 
thereof.' 

M  land  be  let  upon  shares  for  a  single  crop  only,  that 
■oes  not  amount  to  a  lease,  and  the  possession  remains  in 
^he  owner.**  But  if  the  contract  be,  that  the  lessee  possess 
the  land  with  we  usual  privileges  of  exclusive. enjoyment, 
it  is  the  creation  of  a  tenancy  for  a  year,  though  the  land  be 
taken  to  be  cultivated  upon  shares.' 

A  lessee  for  years  may  not  only  assign,  or  grant  over  his 
whole  mierest,  Dut  tie  may  underlet  for  any  fewer  or  less 
number  of  years  than  he  himself  holds,  and  he  may  incum- 
ber the  land  with  rent,  and  other  charges.  If  the  deed 
passes  all  the  estate,  or  time  of  the  termor,  it  m  an  i^ggiim. 
ment,  but  it'  it  be  lor  a  less  portion  ^TTim^Kan  tne  wtn^ 
term,  it  ii  an  underlease,  and  leaves  a  reversion  in  the 


a  J^.  r.  Renttd  Stahdet,  voL  ii.  135.  sec.  8. 
6  Hara  v.  Celey,  Cm.  EH*.  143.    Brsdisli  v.  Schenck,  S  JiAm. 
B^.  151. 
c  Jackson  v.  Brownell,  I  Jokiu-  Rep.  267. 
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The  teaant't  right  toe 

tiie  grant  oi  >  iei  aattta  thin  hii  own* »  k  nawe  pi 


■0  underiewiDg  may  dittraui  ior*(B?^!rwe  himl 
on  the  iinderleaie,  thou^  if  he  asngn  over  the  wh<^  I 
tenn,  he  cannot,  becaun  he  ho*  no  reT«nion.  The  un 
a  deriratiye  lewee,  ia  not  liable  for  the  rent  reserved  in  the 
original  lease,  except  so  Car  as  hu  goods  and  chattels,  while 
on  th«  premisoa,  an  liable  to  a  diitreM  &r  (he  rent  in  anear 
totha  oiiginal  landlord.  Thg^j^DEmvjg^jISlgggllJlil^ 
■ad  the  original  lewor^an]^  l^is  npt  ^j^^^o^ag^itf^j^i^ 
c5TO5B^wTucrmtt.L-At  coiooion  IwyTSttSlcSy 
was  reqvifltte  to  give  the  leawt  iLu  iijUuwd  {mnleg«si  <rf' 
a  tmant  in  possession,  for  until  tfaui  he  wae  not  capable  trf" 
Kceinng  a  releaae  of  the  reversiQii  by  way  vf  enhtrgwoent 
of  the  estate.  Butw^^^ti^uidkUKi  the  consideration 
inserted  in  the  lease,  were  deemed  sofflciant  to  raise  a  ase> 
the  statute  of  nsos  (qwraled  upon  the  lease,  aad  anneaed 
the  poaaessiai]  to  the  use  without  actual  entry.''  B^ore  eatiy 
under  the  lease,  as  a  demise  at  common  law,  the  lessee  had 
only  an  executoiy  interest,  or  iatereue  termini,  and  no  pot- 
sessioo.''  AnJnterj|iajitMaMM»  a  right  to  the  posMssion 
of  a  term  at  a  fiiture  lime ;  and  upon  an  ordinary  lease  to 
coounenee  trutonter,  the  lessee,  at  common  law,  and  inde- 
pendent of  the  statute  of  uses,  has  an  tntsresse  termmi 
only  until  entry.  Its  essential  qualities  as  a  mere  mterest, 
in  contradistinction  to  a  term  in  possession,  semi  to  arise 
from  the  want  of  poasession.  Itis  a  right  or  interest  only, 
and  not  an  estate,  anji  it  has  the  properties  ol'  a  right  It 
may  be  eztinguuhed  t^  a  release  to  the  lessor,  and  it  may- 
be assigned  or  granted  away,  but  it  cannot,  technically 
otKiodered,  be  surreuderad,  for  there  is  no  reversion  bd<iN« 
entry  in  whidi  the  interest  may  drown.  Nor  will  a  release 
from  the  kasor  operate  by  way  a^  enlargement,  for  the 


a  HoUbrav.  Hatch,  Any.  183.    Bac(M,tit.  Lea*ei,J.  3. 

b  JBoMN't  Abr.  tit.  LeoMt,  M. 

c  Co.  Liu.  S70.  ».    S.  TWcft.  by  Preifon,  467. 
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leasee  has  no  estate  before  entiy.*  Leases  may  operate 
by  estoppel,  when  they  are  not  supplied  from  the  ownership 
of  the  lessor,  but  are  made  by  persona  who  have  no  vested 
interest  at  the  time.  If  fin  heir  apparent,  or  a  person  hav 
ing  a  continifont  reminder,  or  an  interest  under  an  execu- 
tory devise,  or  who  has  no  title  whatever  at  the  time,  makes 
a-lease  by  indenture,  or  by  a  fine  «ur  amcestit  for  years, 
and  o&erwazds  an  estate  vests  in  him,  the  indenture  or  fine 
will  operate  by  way  of  ratoppel,  to  entitle  the  lessee  to 
hold  the  lands  for  the  term  specified.''  But  if  the  leasek 
takes  effect,  by  passing  tm  interest,  it  cannot  operate  by  I 
way  of  estoppel,  even  though  it  cannot  operate  by  way  on 
interest  to  the  fiill  extent  of  the  intention  of  the  parties.*^! 
Tham  arft  ffvflrflj)  fff  ■"  Tftlf'*''  °  *erm  for  years  may  be 

A  tera^ij{g|i»^Bay  be  defeated  by  .fvay  of  me^r, 
when  It  meets  another  term  immediately  expectant  thereon. 
The  elder  term  merges  in  the  term  in  reversion  or  remain- 
der.   A  merger  also  takes  place  when  there  is  a  union  of 


a  Co.  IMl.  46. 1).  370.  K.  b.  338.  *.  Preibm  on  Convtipinciag,  vol. 
ii.  811— 417.  Doev.  Walker,  5  Snrmo.  ^  Creti.  111.  Mr.  Prwton 
KTTUgm  Sir  William  BlsckBtone,  and  even  LittletoD  aiidCofae,fort»)t 
apMking  With  aufficient  precision  in  respect  to  the  difierence  between 
anMfarMWtenntei, uidatflrnifbrfe»rauipci»efnen.  ButtbeCoort 
of .  E.  B.,  in  the  cue  kat  dted,  collected  uid  sta^;  witb  giett  cleu- 
nea,  upon  the  authority  of  Co.  Liu. ,  aU  the  leading  characteriatica  of 
an  wifarMte  Itrmiai.  There  are  subtletiea  upon  the  subject  that  be- 
tray exceaeivo  refinement,  and  lead  to  useless  abstroEenees.  Thus, 
the  iaterest"  may  be  releoMdibnt  it  eannotbenUarjr«d^>vfaiMfit 
tM.y)Mamgned,bat  it  cannot  be  tumnderol,  though  it  is  no  impedi- 
samt  to  a.  tvnrtndtr  or  itterger  of  a  prior  inleretf,inaviortremoUiiu 
leretL"  S  Praton  on  Commj/.  316.  When  the  Uw  ia  oremin  with 
such  bramblea,  it  loses  its  senae  and  spirit,  and  becomes  metsmor* 
pbooed  •tubibi  radiM  rtlaUa  td—H^piteerwmUntri. 

h  Wealev.Lowei,P<»U«^m,S4. 

c  Co.  LiU.  4S.  a.  47.  b.  Baton'w  Abr.  til.  £awer,  O.  PtwWon  «n 
Gmwy,  ToL  ii.  13S,  lA. 
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sebold  w  fee,  and  the  term,  in  eDepenon,in  the  moe 
^t,  and  at  the  ume  time.  In  this  case,  the  greater  eatale 
'  merges  and  drowns  the  less,  and  the  term  becomes  extinct, 
because  they  are  inconsiBtent,  a^d  it  would  be  absnrd  to 
allow  a  peraon  to  have  two  distinct  estates,  immedialdy 
expectant  on  each  other,  while  one  of  them  includae  the 
time  of  both ;  nemopoutt  esse  (bsmw  et  tmau.  Then 
would  be  an  absolute  incompatibili^  in  a  pcawa  filfing,  at 
the  same  time,  the  characters  of  tenant  and  refemoner  in 
one  and  the  same  estate,  and  hence  ^e  reasoQaUenese, 
and  even  aecessitf ,  of  the  iloctrine  of  merger.'  The  estate 
in  which  the  merger  takes  place,  is  not  enQ3ged  bjr  the  ac- 
cession of  the  preceding  estate ;  and  the  greater,  or  only 
subaistiiig  estate,  contiBMBraAsr"the  merger,  preosely  of 
the  same  quantity  and  extent  of  ownership,  as  it  was  be- 
fore the  accessitHi  of  the  estate  which  it  merged,  and  the 
lesser  estate  is  eztinguidied.''  As  a  general  rule,  equal 
estates  wiH  not  drown  ineaf^  nt)m  'l'n«  "*'"gH[Jm|^ 
doced,  either  from  the  meeting  of  an  esteteoihigber  de- 
gree, witfi  an  estate  of  infoior  degree ;  or  from  the  meet* 
rag  of  the  particular  estate,  and  the  immediate  revecKon,  in 
the  same  person.  An  estate  for  years  may  merge  in  t 
estate  in  fee,  or  for  life ;  and  an  estate  pour  aatn 
meige  in  an  estate  for  one^s  own  life,  and  an  estate  1 
years  may  merge  in  another  estate  or  term  for  years,  ii 
mainder  or  rerersion.'  There  is  do  incompatilHli^,  and, 
therefore,  there  is  no  merger,  where  the  two  estates  are 
successiTe,  and  not  concurrent.  Thus,  a  lease  may  be 
granted  to  a  tenant  j>oiir  autre  vie,  to  commence  when  his 
life  estate  ceases,  and  he  will  never,  in  that  caAe,  stand  in 
the  character,  which  the  law  of  merger  is  calculated  to  pre- 
vent, of  reversioner  to  himselC'' 


a  2  Bfadbf.  Com.  117.    PrnUmmComtt.-ni.iu.  p.n.  16.  ta.SS. 

b  aid.  p.  7. 

r  JW.  182,183.  301. S13.  219. St6.XQl. 

d  Doe  V.  Wtlket, S  Bomw.  4  Citw.  Ill- 
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and  roecT,  to  a  amrender ;  but  the  analogy  does  not  hold  in 
ail  caMfs,  biougn  there  is  not  any  case  in  which  merger  will 
take  plaee*  uolew  the  right  of  making  and  accepting  a  sur- 
render resided  in  the  parties  between  whom  the  merger 
takes  place.*  To  a  surrender,  it  is  requisite  that  the  tenant 
of  the  partical^Tnai^nouiarwZifi^tiuA  his  estate  in  favour 
of  the  tenant  of  the  next  vested  estate,  in  remaioder  or  re- 
version. But  merger  is  confined  to  the  cases  in  which  the 
tenant  of  the  estate  in  reversion  or  remuoder  gnaUs  that 
estate  to  Uie  tenant  of  the  particolar  estate,  or  in  which 
the  particular  tenant  grants  his  estate  to  him  in  reversion 
or  remainder.*'  Surrender  is  the  act  of  the  party,  and  merger 
ii  the  act  II  f  III  III  Tin  I  fit  t  nr  r  nini  n  ii  i  [  ni  r  n  nr  f>  estate,  and 
sinks  the  lesser  io  the  greater  estate.  But  the  merger  is 
co-eztenstve  with  the  interest  merged,  as  in  the  case  of  joint 
tenants,  and  tenants  in  common.  The  merger  is  only  to 
the  extent  of  the  part  in  which  the  owner  has  two  several 
estates.  An  estate  may  merge  for  one  part  of  the  land, 
and  continue  in  the  remaining  part  of  it.' 

To  effect  the  operation  of  merger,  the  more  remote 
estate  must  be  the  next  vested  estate  in  remainder  or  revi- 
sion, without  any  intervening  estate  either  vested  or  con- 
tiwfw.nt  ■  nnrf  ihana^ntP!  in  reversion  or  remainder  must  be 
at  least  as  large  as  the  preceding  estate.**  The  several 
estates  must  generally  be  held  in  the  same  legal  right ;  bat 
this  mle  is  subject  to  qualification,  and  merger  nay  take 
place  even  when  the  two  estates  ar^  held  1^  the  same  per- 
son in  different  rights,  as  when  he  holds  the  freehold  in  hu 
own  right,  and  the  term  en.  autre  droit.  If  they  are  br'**  "* 
diiferent  legal  rights,  there  will  be  no  merger,  provided 
one  of  the  estates  be  an  accession  to  the  other  merely 
by  the  act  of  law,  as  by  marriage,  by  descent,!^  executor^ 


a  3  PrtAmon  Convey.  23. 153. 

b  Ibid.  36. 

r-  JUL  88,  8S. 

tf  Jhttlonott  Oinwyancifur,  voL  iii.  AO.  5a.  87.  187.  I8A. 
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f  testacy.  This  exception  is  allowed  on  (he  just 
hat  as  merger  is  the  annihilation  of  one  estate  in 
'  the  conclusion  of  \aw,  the  law  will  not  tdlow  it 
ice  to  the  prejudice  of  creditors,  infants,  lega- 
inda,  or  wives."  Byit  the  accession  of  one  estate  ta 
when  the  person  in  whom  Uifi  IHu  wntates  meet 
is  the  owner  of  one  of  them,  and  the  other  oflerwards  de- 
volves upon  him  by  act  of  the  party,  or  by  act  ,of  law,  or 
by  descent,  or  in  right  of  his  wife,  or  by  will.  If  the  other 
estate  held  in  another^s  right,  as  in  right  of  the  wife,  had 
been  united  to  the  estate  in  immediate  reversion  or  re- 
mainder by  act  of  the  party,  as  by  purchase,  the  meiger 
would  take  place,"  The  power  of  alienation  must  extend 
to  the  one  estate  as  well  as  to  the  other,  in  order  to  allow 
the  merger,  as  where  the  husband  has  a  term  for  years  in 
right  of  his  wife,  and  a  reversion  in  his  own  right  by  pur- 
chase.<^ 

Merger  is  not  favonred  in  equity,  and  is  never  allowed,  un- 
less  for  special  reasons,  and  to  promote  the  intention  of  the 
party.'  i.ne  miention  is  consiHered  111  IIHifgCT  gt  l&ff, '  Bill 
It  is  not  the  governing  principle  of  the  rule  as  it  is  in  equi- 
ty, and  the  rule  sometimes  take  place  without  regard  to 
the  intention,  as  in  the  instance  mentioned  by  Lord  Coke.' 
At  law,  the  doctrine  of  merger  will  operate,  even  though 
one  of  the  estates  be  held  in  trust,  and  the  other  benefi- 
cially, by  the  same  person,  or  both  the  estates  be  held  by 
Uie  same  person,  on  the  same  or  different  trusts.  But  a 
r<^nrt  cjf  p.f|iiity  will  interpose,  and  support  the  interest  of 
the  cegttti  que  trust,  and  not  suffer  the  trust  to  merge  in  the 
legal  estate,  if  the  justice  of  the  case  requires  it"  Unless, 
however,  there  exists  some  beneficial  interest  that  requires 


8  Pretlim  on  Coantyandng,  vol.  iiL  273.  385.  394.  Donisthorpe  V. 
Port«i,  C  £ife»'f  Rep.  1S2. 

h  Ibid.  3S4.  S.  309. 

c  iWd.  30a.  7. 

d  Co.  IM.  54.  b.    Pregton,  tWd.  43—49. 

«  1  P.  Wm.  41.  1  A&.  S92.  PrtOon  im  Gmn^^.  vol.  iii.  ^14, 
3)5.  557. 6RR. 
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to  be  protected,  or  aome  just  mtentioa  to  the  contsufj'^ju 
the  eqoitaUe  or  legal  estates  unite  in  the  sani^  peh^al  the 
equitable  trust  will'  merge  in  the  legal  title ;  Ipr,  >u*a  geae- 
ral  rule,  a  person  cannot  be  a  tmn'tifi  ^"''■tfif^r*^''  Where 
the  legal  and  the  equitable  intereste  '^{^ded  through 
di&rent  channels,  and  united  in  t^  i^iAe'  person,  and  were 
equal  and  co-extensive,  it  has  b^ea'^eld  that  the  equitable 
estate  merges  in  the  legal,;  io^'equity  as  well  as  at  law.* 
The  rule  at  law  is  inflexiti^t,  l^t  in  equity  it  depends  upon 
circumstances,  and  is  govSnied  by  the  intention,  either  ex- 
pressed  or  implied,  (if  it  b&ajust  and  fair  intention,)  of  the 
person  in  whom  the  estates  unite,  and  the  purposes  of  jus- 
tice, whether  the  equitable  estate  ahall  merge  or  be  kept  in 
existence.^  if  the  pemm  in  whom  the  estates  unite 
be  not  competent,  as  1^  reason  of  infancy  or  lunaf^,  to 
make  an  elecdoo,  or  if  it  be  for  his  interest  to  keep  the 
equitable  estate  on  foot,  the  law  will  not  imply  such  an 
inteatioo." 

It  would  be  inconsistent  with  the  object  of  these  Lec- 
tures, to  pursue  the  learning  of  merger  into  its  more  refined 
and  complicated  distinctions ;  and  especially  when  it  is 
c<»uidered,  according  to  the  language  of  a  great  master  in 
the  doctrine  of  mergCT,  that  the  learning  under  this  head 
is  inTolved  m  much  intricacy  and  confusion,  and  there  is 
diffieol^  in  drawing  solid  conclusions  from  cases  that  are 
at  variance,  or  totally  irrecondlable  with  each  other.'' 

a  Proton,  h6.  Ktp.  314-^43.  Dtmntlwipe  v.  Porter,  S  £dM'> 
Jl^l«t.  OoodrifiaT.  Weill,  Dm^.  771.  Wade  v.  Paget,  1  Bra. 
363.    Selbyv.  Asten,  3  F<My,33tl. 

h  Forbes  v.  Hofiklt,  18  Vuey,  384.  Gardner  v.  ABtoT,3  JoAni. 
C%.  Jfap.  63.     Starr  v.  EDu,  6  JoAiu.  CK.  Btp.  393.  Freraun  v. 

PttuI,  a  Oretnia^,  X60.     OibaoB  v.  CkImma,  3  Pidearing,  476. 

e  LordRosdyn,  in  Compton  v.  Oxraden,  3  yetty,  jr.  XSt.  Judm 
V.  Johmon,  S  JalMt,  Ch.  Rtp.  417.  Jamea  v.  tHonj,  1  Cmom,  246. 

d  The  3d  volume  of  Mr.  Prtibm'*  extenaive  Tnatito  on  Conaaf- 
uteiag,  i»  derated  excliudMlj  to  tbe  law  of  mra^r.  It  ia  the  ^lest 
and  moat  inteiestii^  dbenttioD  mallhu  worki.  It  ia  copious,  clear, 
logical,  and  profouiid  ;  and  I  am  the  more  ready  to  reader  thii  tribute 
of  justice  to  its  aterits,  anoe  there  ii  great  feaaon  to  complain  of 
Ve  tnanaer  in  which  his  other  works  are  compiled.    Ue  has  bsea 
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Sw^^«ru  the  yiddiog  op  of  an  «>tate  for  life  or  y«an, 
to  hun  tnjKtltptb  the  next  immediate  artate  in  teveniui  or 
remaioder,'ifrb«r^y  the  lewer  estate  if  drowned  by  miilaal 
agreement*  Tirt.  -tigder-lefMee  cannot  anrraider  to  the 
original  lefsOTi  biuJie-mut  aurrender  to  bis  immediate  let- 
sororUaaaBignee.''  The,aurr*"f^^f  jafff  1"  '"■'<'■  «»pwi— - 
ly,  or  it  may  be  imjJied'in-  law.  The  latter  is  wh«)  an 
estate,  incompatible  with  the.  existing  eatate,  is  accepted ; 
or  the  leaiee  takea  a  new  leaA'ef  the  same  lands."    Aa 

I  there  i|  a  prifi^  of  estate  between  the  parties,  no  livetyof 
seinn  il  bAUteaiy'To  a  penaci  sdiriiURl',  thoogh  (as  we 
bare  afawKiy  seen)  the  sutroider  is  required  by  the  statute 
of  fraoda  to  be  in  writing.  It  baa  accordiiigly  been  held 
by  Lord  Chief  Baron  Gilbert,'  that  a  ][ease  for  yean  can- 
not be  surrendered  by  merely  cancellk^  of  the  mdenture, 
without  writing.  The  surrender  must  not  be  taken  from 
the  catai  que  tnut,  but  from  the  legal  tenant ;  and  if  an  old 


declared  by  oiMofhiapupila,tobtve''ttupeiidouaBCi)airetueDti  as  a 
property  Uwyer."  The  evidence  of  bta  great  induitry,  and  exteonve 
andcriticallawleaniiiv,  iilullfexliibitsdi  but  I  muat  be  pennitted  ta 
eaj,  after  having  attentivalf  read  all  his  TOlumisouB  worka,  that  they 
■rein  general  incumbered  with  mach  taoMmatt«r,aDd  with  nnexainpled 
and  intoleimble  tautolo^ — mqg7H<wfme  labonmt  no.  1  use  language 
by  no  means  too  strong;  nor  do  I  perceive,  with  the  exception  of  his 
treatise  on  meifcr,  (and  even  that  treatise  is  &r  too  attemirted,  and 
■botmds  in  npetitioas,)  tb  evidence  of  any  nmaikable  saperiority  of 
jodgment  in  tiw  managemoDt  of  his  matenals.  His  worics  hava 
no  claim  to  the  meiit  of  compacbieaa,  or  (f  orderiy  and  lucid  arrange- 
nwat. 
a  Oh  UM.  sort,  .h 

e  Liviqgaton  v.  Potts,  Ifl  JbAtu.  Jle^  SB.  SlUp.  TVnk*.  by  Prtt- 
to*,  yoL  a.  3M,301.  In  that  old  and  veneraUa  work,  under  the  thle 
Smraider,  the  whole  law  ia  Adlj  and  cbariy  laid  down ;  butHr. 
Piaatoa  sajs,  that  in  a  fiwrth  vahuna  U  hia  TVaoCiM  on  Coamtg- 
tmemg,  (asd  which  I  have  not  seen,)  the  tiMoir  and  pnoUee  of  the 
law  of  snrreBders  ia  to  be  nianMiwid 

d  MMgnamt.  Xttoollach,  Ot».  Cum m  £f.  SM. 
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aatiflfiad  torm  bw  Iain  dormant  for  a  bwg  time,  thoa^  still 
outstaodii^  in  the  tnwtee,  the  mureDder  of  it  to  the  cettui 
que  tue  m  wmetiaies  premned  to  wnMit  the  legal  title 

To  gaud  againit  the  guBchievom  consequeDcei  which 
•ometimes  raalt  from  a  surrender,  in  dischirgiag  the  un* 
der  leasee  from  the  payment  of  rent,  and  the  conditioiH 
and  dependent  corenantB  annexed  to  hii  leate,  the  statute 
of  4  Geo.  II.  a.  38.  see.  6.  provided,  that  if  A  lease  be  sur* 
rendered  to  be  renewed,  and  a  new  lease  ^ren,  the  privily 
and  relalitHi  of  landlord  and  tenant,  between  the  original 
lessee  and  his  under-lessees,  should  be  reserved,  and  it 
placed  the  chjef  landlwd,  and  his  lessees  and  the  unda- 
leasees,  in  reference  to  rents,  rights,  and  remedtes,  exactly  in 
the  saflM  aitoation  as  if  no  surraider  bad  been  made.  This 
proviiioR  baa  been  incorporated  in  the  Nea-York  Revited 
StaMei  ;^  but  in  those  states  in  which  it  has  not  beoi 
adopted,  the  questi(m  may  arise  bow  fer  the  under-tenant, 
(wluwe  derivative  estate  stiU  continues,)  is  discharged  from 
all  the  rents  and  covenants  annexed  to  hb  tenancy,  accord- 
ing to  the  authority  of  Barton**  case,'  and  of  WM>  v.  itw- 
nU,*'  in  which  that  inequitable  result  i»  indicated.  1%e 
same  rule  is  declared  in  the  text  hookB  of  the  old  law.* 

(3)  A  term  for  years  may  be  defeated  by  a  condition,  or 
I7  a  provuo  01  "(!4li#  ABIhc  happening  of  a  Bpeci6od 
event,  or  by  a.  release  to  the  disseisor  of  the  reveruoner.' 

Tt  if  fuimPiifiiM  ^  ^ynatifm  wbctheT  the  instnimeot 
amounts  to  a  Iqase,  or  is  merely  a  contract  for  a  lease.  It 
is  purely  a  question  of  intention,  and  the  easea  sufficimtly 
establish  the  rule  cA  oonsirdeilon  to  be,  that  Aoogh  an 


«  Doev.  Sjboum,  7  TVrm  JR«p.  2.     Goodtitle  v.  Jones,  ibid.  47. 
Doe  V.  Hilder,  2  Born.  ^  Aid.  78X. 

b  JV.  Y.  ReoiMd  Stabda,  voL  L  744.  see.  S. 

c  Jiroor,94. 

d  3  Ttrm  Rtp.  401. 

t  SA«p.  TbucAifofM,  by  Pinton,  vol.  u.  30I. 

/Co.  iMam.t. 
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agreement  maf,  in  one  part  of  it,  purport  to  be  a  leaae, 

Iyet  if,  from  the  whole  inatniment,  taken  and  ewBpai-eJ  to- 
gether, it  clearly  appears  to  have  been  intended  to  be  a 
mere  executory  agreement  for  a  fiiture  lease,  the  inteUticHi 
shall  prevail.  Where  agreements  have  been  adjudged  net 
to  operate  by  passing  on  interest,  but  to  rest  in  contnct^ 
there  have  been,  nsnafly,  either  an  express  agreement  for  a 
fiirther  lease,  or,  construing  the  agreement  to  be  a  lease  m 
prtBsaUi,  would  work  a  forfeiture,  or  the  tennsJiaTe  not 
been  fiilly  settled,  and  something  further  was  to  be  doD&^ 

Leases  for  years  may  be  forfeited  by  any  act  of  the  lesKe 
which  disattirms  the  title,  and  determines  the  relaticn  of 
landlord  and  tenant  If  he  acknowledges  or  affirms,  by 
matter  of  record,  the  fee  to  be  in  a  stranger,  or  claims  a 
greater  estate  than  he  is  entitled  to,  or  aliens  the  estate  in 
ke  by  feoffinent,  with  livery,  which  operates  upon  the  pos- 
session, and  effects  a  disseisin,  or  if  be  bre^  any  of  the 
conditions  annexed  to  the  lease,  he  forfeits  the  same.''  But 
these  forfeitures  are  very  mu(;h  reduced  in  th'n  country 
the  disuae  or  abolition  of  fines  and  feoffinents,  and  by  dw 
statote  provigioD,  that  no,  conveyance  by  a  tenant  for  life 
ox  years,  of  a  greater  estate  than  he  could  lavftiUy  convey, 
should  work  a  forfeiture,  or  be  construed  to  pass  any  greater 
interest'  As  conveyances  with  us  are^  in  t^e  nature  of 
grants,  and  as  grants  pass  nothing  but.  what  the  grantor 
may  lawfiilly  grant ;''  it  would  follow,  of  course,  uptm  sound 


a  StnTgeon  v.  Paioter,  Jfoji,  138.  Foster  v.  Foster,  1  Lf.  65. 
Baztflr  T.  Browne,  3  W».  Blade*.  Xtep.  973.  Goodthle  v.  Way, 
1  Term  Btp.  735.  Doe  v.  Clare,  9  ibid.  739.  Roe  v.  ABbbuiner, 
5  Oh).  103  Doe  v.  Smith,  6  EaU't  Bep.  530.  Poole  t.  Bentley. 
12  (bid.  168.  Morgan  V.  BiBBell,3  Tbunt.  Rg>.  65.  Jackson  v.  Myers, 
3  Johni.  Rep.  388.  Jackson  v.  Clark,  ibid.  424.  5  JbAnt.  Rep.  77. 
Jackson  V.  Kisselbrack,  10  md.  336.  Jackson  t.  Delocnnz,  2  Wen- 
deU,433.     PreifononOnwcy.  vol.u.177. 

h  Co.  IM.  351.  b.    Bacon,  tit  Lmtt,  eec.  3. 

c  jr.  Y.  Rrtrued  StatuteifVci.  I  139.  sec.  143.  145.;  aiK!aee,asU> 
other  puts  of  the  United  Statee,  nqfro. 

d  IM.  lec.  SOe,  609,610.  618.    &.  £(0.  330.  b.  393.  a. 
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legal  wineiplei.  <wcn  without  any  statute  prorisbo,  that 
conveyances  to  ases  wnnM  not  woffc;  a  fir|[ffinira  rf  thi 
fiarticiJar  ggtata. 

It  wSB  a  clear  principle  of  the  common  law,  that  no  man 
conld'^NUK  II  Itmeu  imhUuuu  WyAbdtbu  pwiotl  at  which 
int  own  ettat«  was  to  determine,  and,  therefore,  a  tenant 
for  life  conM  Bot,  bj  virtue  of  hia  ownership,  make  an  es- 
tate to  coBtiAue  After  his  death.  But  a  lease  made  onda 
a  power  may  continue,  notwithstaniiing  ttie  determinatioa 
of  the  estdfe  by  the  death  of  the  person  by  whom  the 
power  IB  exercised.*  The  fimitation  and  modifying  of 
estate*,  by  virtue  of  powers,  came  &om  equity  into  the 
CMUnoakw,  witit  the. statute  of  uses,  and  the  intent  of 
the  party  who  gave  die  power,  governs  the  conitruction 
ef  it,  fowen  to  make  feases  are  treated  Uberally  for  the 
enoowigement  of  a|irien(tural  imfHYiVflm^t  and  enterprise, 
which  require  some  p^manent  interest  If  a  man  hath, 
a  powar  to  leB«e  for  ten  years,  and  he  leases  for  twenty 
yeaM,  the  lea^e  is  bad  at  law,  but  good  in  etpritr  for 
1^  ten  yean,  becaose  it  is  a  complete  execution  of  the 
power,  and  it  a{^ears  how  much  it  has  been  exceeded.* 
If  the  power  to  lease  be  nndrcumseribed,  it  is  fidble  to 
afcose,  and  to  be  carried,  even  vrith  upright  intentions,  to 
an  extent  prejudidcJ'  to  the  interests  of  the  cexUn  que  tmgts, 
or  .parties  in  remainder.  Thus,  the  implied  powe^in  trus- 
tees to  Ibase,  Was  carried  to  a  great  extent,  and  received  a 
very  large  and  liberal  consthiction  in  the  Court  of  Appeals 
in  South  Carolina,  in  the  case  of  Black  v,  lAgoa."  The 
tnistees  of  a  dtoii^  raised  by  will,  i^ere  under  an  express 
prohibition  agaii»t  soling  or  alienating  the  land ;  but  it 


ifev.GiMn,S  Ib^Mr.  Ml.  pi.  10.    lUm  m  Ttmrttmi 
9,?-  76- 

b  Lord  HusfiaM,  is  1  Burr.  iflO.     CsaipbeU  v.  Leaek,  Amb.  740. 
Btp»1«Sm^lSwKui,IUp.S3rr.S&'l.    Hale,  Ch.  a.,  in  Jenkins 
v.  Kamishs,AaH.396.    A^Jm  m  Powm,  X  Lnid.  edit.  545.    Roe 
V.  Pridsans,  10  Eati'iRap.  168. 
e  Harptr't  Eg.  R/p.  90S. 

Vol.  IV.  U 
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was  adjudged,  that  a  power  to  leasewas  implied.  A  lease 
for  ninety-iuDe  years,  wiUIOUl  imy  annual  fedemtioQ  of 
rent,  and  for  a  very  moderate  gross  sum,  payable  in  ei^t 
years,  was  confirmed  upon  appeal ;  inasmuch  aa  great  im- 
provements had  been  made  by  the  purchaser,  and  the 
tpower  had  been  exercised  m  good  faith,  and  lessees,  and 
Bub-lesseea,  had  a  strong  interest  in  the  confirmaiiSff  oTthe 
lease.  This  was  pushing  an  implied  power  to  lease  v&j 
far,  and,  I  apprehend,  it  went  bey<Hid  the  est^lished  pr^ 
cedents.  The  final  decision  in  the  Court  of  Appeals  (and 
which  was  contrary  to  the  opinion  of  the  Chancellor  in  the 
comt  below,)  was  directly  conUary  to  the  decisions  in  the 
House  of  Lords,  in  the  Queensbury  cases  from  Scotland  i 
where  it  wag  finally  settled,  that  leases  for '  mnety-nine 
years,  though  at  an  adequate  rent,  were  a  breach  of  the 
prohibition  against  alienation.  Even  a  lease  for  fifty-seven 
years  was  held  to  fall  within  the  prohibiti<Hi.'  It  has  been 
made  a  question,  how  far  equity ,  could  relieve  against  a 
defective  execution  of  a  power  of  leasing,  as  against  the 
party  entitled  in  remainder.  But  if  the  leaaefl-be  in  the 
nature  of  a  purdioser,  and  has  been  at  expanse  in  improve- 
ments, and  there  i»  no  fraud  on  the  remainder-mttn,  or 
there-is  merely  a  defect  in  the  execution  of  the  power, 
equity  will  interfere  and  help  the  power.  I* 


a  i  Dou,  90.  385-  S  tUd.  393.  I  BUgh,  339.  BeWt  Com.  vol. 
i.69. 

b  Campbell  v.  Lemcb,  Jlmb.  740.  '  ShamuHi  v.  foadstreet,  ISch.^ 
Lrf.  63.  Sugdm  on  Poteen,  3S4— 368.  664,  &S6.  In  ch.  10.  of  Ur. 
Sugden'e  TivaUtt  ^  Pmetrt,  he  concdderB  extraisively  the  law  cf 
pomeri  (o  ha*e,  and  to  which  I  moat  refer  the  atudent  for  a  detailed 
view  of  that  doctrine.  In  the  JV.  F.  Re*nt«d  SUOvUm,  vol.  i.  731.  art. 
3.  the  Bubject  of  powen  in  general  is  ably  digested,  and  tba  dootnne 
IB  diacha^ed,  in  a  very  conaiderahle  degree,  from  the  subtletiea  which 
have  ^ven  it  BO  forbidding  a  character,  and  it  is  placed  on  cleai  and  la- 
tional  gioonds.  The  abaeTvatioiu  of  the  revlsoTB,  which  were  annexed 
to  their  propoeed  modification  and  digest  of  the  law  of  powan,  were 
particularly  BtrikiDg  and  valoable,  and  ehow  that  tbey  had  studied  the 
dttctribe  aa  it  existed  in  the  English  law  thoroughly,  and  penotrated 
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Cotenanla  for  remtRgl  "e  frequently  inserted  in  leases 
fbrtemts  of  years,  and  they  add  much  to  the  stability  of 
the  lessee's  interest,  and  alTord  inducement  to  permanent 
improvemraits.  But  the  landlord  ia  not  bound  to  renew 
without  a  covenant  lor  me  pdi^)w  ^  Mlfl  c&VflftanJB  by  xJk 
landlord  for  continaal  renewals  are  not  faToured,  lor  tfaey 


its  Ikbyrinth  with  searching  Mgadty  and  ultimate  success.  It  b  im- 
poBsble  to  make  such  a  technical  auhject  intelligible  to  any  but  tecb- 
nica]  men,  hut  the  article  of  powert  in  the  revieedatatutesithougb  in- 
capable of  being  nndentood  bjr  the  Ity  gtnU  will  lelieve  the  pro- 
fession and  conTeyanceis  wonderfiilhr,  and  bar  the  introducticn  inte 
titis  state  of  some  of  the  moat  hidden  mjeteiies  of  the  science.  The 
doctrine  may  be  noticed  hereafter  in  its  spplication  to  difierent  sub- 
jects, itnd  I  would  now  only  observe  that  fay  the  RetUed  Slatutet, 
poners,  u  they  before  existed,  are  abolished,  and  precise  rules  substj- 
tilted  for  the  creatiim,  construction,  and  execution  of  tlietn.  It  pro. 
vides,  in  relation  to  die  immediate  subject  before  us,  that  a  special  and 
beneficial  power  may  In  granted  to  a  tenant  for  li&,  of  tbe  lands  em- 
braced in  the  power,  to  make  leases  for  not  more  than  twenty-one 
yetrsf  and  to  commence  in  pooDeaeioii  during  his  life ;  that  such  a 
power  is  not  assignable  as  a  separate  interest,  but  is  annexed  to  the 
estate,  and  will  pass  [uolees  specially  excepted)  by  any  conveyance  of 
such  estate ;  and  if  specially  excepted  in  tbe  conveyance,  it  ia  extio- 
guiriied.  Bo  it  may  be  extingmsbed  by  a  release  of  it  by  the  tenant, 
to  any  peraou  entitled  to  an  expectant  estate  in  tbe  lands.  The  power 
is  not  extinguisbBd  or  suspended  by  a  mortgage  executed  by  the 
tenant  for  life  having  a  power  to  make  leases,  but  it  is  bound  by  tbe 
mortgage  in  tbe  same  manner  as  the  lands  axe  bound,  and  tbe  mort- 
gagee is  entitled  in  equity  to  tbe  execution  of  the  power,  so  Ikr  as  the 
satisfaction  of  the  debt  mayrequire.  JV.  F.  Berind  Statute*,  vol  i. 
739, 7S3.  sec.  73.  87,88,  89,90,  91.  Every  special  and  beoefidal 
power,  general  or  epecial,  not  enAraced  in  the  article,  is  dedared  not 
tobevafid,  and  no  power  can  be  executed,  except  by  an  instrumeot  in 
writing,  which  would  be  sufficient  to  pass  the  interest  in  it,  if  the  per- 
eonexecnting  the  power  was  the  owner.  No  disposition,  by  virtue  of 
a  power,  shall  be  void  in  law  or  equity,  on  tbe  ground  that  it  was  more 
extensive  tlun  was  authorized  by  the  power,  and  the  estate  or  interest 
shall  be  valid,  so  br  as  it  is  embraced  hy  tbe  terms  of  the  power.  Ibid. 
sec.  9».  113.  193. 

a  Lee  v.  Vernon,  Bro.  P.  C.  vol.  vii.  432,  ed.  1784.    RobertsMi  v. 
St.  Jehns.  2  Rm.  140. 
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,  taid  to  create  a  parpetuity.  When  tfaey  «a  pipacit,  tfte 
more  esiitbli^fl  Jtreif^bt  oi'  authffl|y  m  m  '^If^jf  "<'  ^i^T 
validity.'  Tli^  beneticial  co»eD»nte  to  renew  the  lews 
a^E^S3  of  tae  term,  run  with  tbe  l^d,  ami  bind  tbe 
grantee  ol  the  revereion." 

'Ihe  tenant  for  years  is  not  entitled  to  emblemeota  [wo- 
Tided  tlie  lease  be  loi-  &  JiSRIUn  period,  and  cioes  noT^e^Sd 
upon  any  contingency,  for  it  is  his  own  folly  to  sow 
when  he  knows  for  a  certainty  that  his  lease  must  eiinre 
before  jiarvest  time.'  If,  however,  the  lease  for  years  de- 
pends upon  an  uncertain  event,  as  if  a  tenant  for  lift,  or  % 
husband  seised  in  right  of  his  wife,  should  l«aM  the  estate 
(or  five  years,  and  die  before  the  expiratioil  of  the  term,  by 
reason  whereof  the  lease  is  determined,  ^^Mgewogld 
be  entitled  to  hia  emblements,  on  the  same  principle  that 
the  representatives  of  a  tenant  for  life  takes  tfaem,  if  there 
would  iiave  been  time  to  have  reaped  what  bad  been 
sowed,  provided  the  leayM-  hatJ  livftd."^  The  commonJa^ 
made  a  distmction  between  the  right  to  embleoMuitB,  and 
tbe  expense  of  ploughing  and  manuring  the  ground ;  and  the 
determination  by  the  landlord  of  an  estate  at  wiD,  would 
give  to  the  lessee  his  emblements,  but  not  any  compensatioii 
for  ploughing  and  manuring  the  lai\d,  provided  the  leue 
was  determined  before  the  crop  was  actually  in  tbe  ground.* 

The  doctrine  of  emfnlt^ents  is  founded  on  priociploB  so 
very  reasonable,  that  it  could  not  have  escaped  the  wisdc«i 
of  the  Roman  law.  They  must  have  existed,  as  at  com- 
mon law,  in  tenancies  depending  on  uncertainty ;  and  we 
find  it  proposed  as  a .  question  by  Marcellus,'  whether  a 
tenant  for  the  term  of  five  years  coifld  reap  the  fruits  of  his 
labour  arising  after  the  extinguishment  of  the  lease;  and  he 


a  Fumjval  v.  Crew,  3  ^Ik.  83.    Lord  Eldon,  in  Willao  v.  Willui, 
16  r«(.'S4.    RutgerBV.Huiiter,6  JoJhw.  CA.  Aep.  216. 
6  JOoore,  159.  pi.  300. 

d  Co.  Lia.  66.  a. 

a  Bro.  Abr.  tit  EnblanenU,  pi.  7.  tib  TtnMi  paw  CapU  de  Ceart 
roll,  pi.  3.    Stewut  v.  Doughty,  9  Johu.  JUp.  lOS. 
/  Dig.  19.  S.  9. 
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was  eonecdy  of  opinion  that  the  tenant  was  not  entitled, 
because  he  mvetfaaTefbTeBeenthe  terminatioo  of  the  lease. 
The  Homan  law  made  some  compeiiBatioo  to  the  lessee  for 
the  shortness  of  his  live  y e&r  lease,  for  it  gave  him  a  claim 
upon  the  lessor  for  reimbursement  for  liis  reasonable  im- 
proveramts.  The  landlord  was  bound  to  repair,  and  the 
tenant  was  discharged  &om  the  rent,  if  he  was  prevented 
trotn  reaping  and  enjoying  the  crops,  by  any  extraordinary 
and  unaToidable  calamity,  as  tempests,  &e,  or  enamies.*  In 
these  respects  the  Roman  lessee  bad  Uie  advantage  of  the 
English  tenant,  for  if  them  be  no  agreement  or  statute  ap- 
plicable to  the  case,  the  Enriirfi  landlord  is  not  bound  to 
repair,  or  to  allow  the  tenant  for  repairs  made  without  his 
authority;  and  the  tenant  it  bound  to  pay  the  rent,  and  to 
repair  at  his  owq  e^penq^  to  arojd  the  cfaarge  of  permissJTe 
waste," 

(%)  (ff  eitatei  at  wiU. 

An  estate  yf  «jl|  ™  »hw«  one  man  lets  landto  another 
to  hold  at  the  will  of  the  lessor."  I^y^Jg^jgiUlflf^Hi)* 
■aociwtly  oj  the  oomnKm  law,'  and  upon  principles  of  jus- 
tice and  policy,  that  estates  at  will  were  equally  at  the  will 
of  both  parties,  and  n^dier  of  them  was  permitted  to  ex- 
ercise his  pleasure  in  a  wanton  manner,  and  contrary  to 
equity  or  good  faith.  The  lessor  could  not  determine  the 
estate  after  the  tenant  had  sowed,  and  before  he  had  rea|>- 
ed,  BO  as  to  prevent  the  necessary  egress  and  regress  to 
take  away  the  emblements.*'  Nor  cotUd  the  tenant,  before 
the  period  of  payment  of  the  rent  arrived,  determine  the 


a  Dy.  19. 1. 15.  Lands. 

6  Pindtr  v.  Ainsley,  <^ted  bj  BuHer, ).  in  1  Term  Aap-  SIS.  Bee 
also,  npro. 

e  Lilt.  lec.  68. 

d  SI  a*  VI.  37.  35  Hm.  VI.  44.  ^  30.  3  Hen.  VUl  SeUa. 
ieS.pl.  4.  13  Hm.  VUl.  IS.  pi.  1.  LULwecM.  Co.  UU.  6B.  t, 
rimer'*  Mr.  voL  10.  Ut.  Erfate,406.  B.  c.  pL  5.  Kighlj  v.  Bolklf, 
lSil.339. 

/ 
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estate,  so  as  to  cut  off  the  landlord  frtun  his  rent*  The 
tenant  at  will  is  aiso  entitled  to  im  reasonable  estovers,  as 
well  aa  to  UiSfttofits  of  his  crop,  and  he  is  entitled  to  a  rea- 
Booable  time  to  remove  his  family  and  property.^ 

Estates  at  will,  in  the  strict  genae,  have  become  al- 
moBt  extinguished  under  thg  ppp.rni^oft  Al  |liaiftiy  flMT- 
sions.  Lord  Mansfield  observed,*  that  an  intimte  quaii-~ 
Iffy  'SI  land  was  holden  in  En^and  without  lease. 
They  were  aU,  therefore,  in  a  technical  sense,  estates  at 
will ;  but  such  estates  are  said  to  exist  only  notionally,  and 
where  no  certain  term  is  agreed  on,  they  are  construed  to 
be  ''""■""°°  <i^jn  yoo>*f,yn..p  nnj  gach  pafty  is  bound  to 
^ve  reasonable  notice  of  an  intention  to  terminate  the 
estate.  The  language  of  th^  *^tll  flf"  "  ^^  ^  tenancy 
at  will  cannot  arise  without  express  grant  or  contract,  and 
that  all  genera]  tenancies  are  constructivdy  tenandeefrom 
year  to  year.''  If  the  tenant  holds  over  by  consent  given, 
either  expressly  or  constructively,  after,  the  determination 
of  a  lease  for  years,  it  js  held  Jb  b^  evidetice  of  a  new  x:on- 
tract,  without  any  definite  period,  and^  co^trued  to-be  a 
tenancy  ^om  year  to  term.  The  moment  the  tntant »  mf- 
jlfered  by  the  landlord  to  enter  on  the  possenion  of  a  new 
■year,  there  b  a.  tacit  renovation  of  the  contract  for  another 
n'ear,  and  half  a  year's  notice  to  quit  must  be  given,  prior 
f  to  the  end  of  the  term.*  The  tenant  does  not  know  io 
what  year  the  lessor  may  detennine  Uie  tenancy,  and  in 
that  respect  he  has  an  imcertain  interest,  on  which  the  doc-  _ 
trine  of  notice  and  of  emblements  is  grounded.^  The  ag-  - 
went  rule  oi  the  yommon  law  required,  in  the  case  of  all 
tenancies  from  jrear  to  year,  six  months'  notice  on  either 


a  Kigtil;  Y.  Bulkly,  1  Sid.  34B.    Leig^too  v.  Theed.S  SaOe.  413. 
b  LiU.  aec  S9.    Co.  LUL  56.  b.  56.  a.    Ellis  v.  Piige,  1  ndcer- 

e  3  Burr.  1607. 

d  Prettoa  on  Mtlradt  cf  7W*,  v(^  li.  25.    Wilmot,  J.  3  Burr. 
1609. 
e  Bro.  Abr.  lit.  {«aw,  pL  53.     Lkyton  v.  FieU,  3  Salk.  39S. 
/  Kingabury  v.  CtdJina,  4  Bti^ham,  303. 
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/'Hdei^d  ending  at  the  expiration  of  the  year,  to  detennine 
theienanc; ;  and  there  must  be  a  special  agreement,  or 
sgne  particolar  cnstoin,  to  prevent  the  application  of  the 
nle.  This  tenancy  from  year  to  year  succeeded  to  the 
old  tmancy  at  will,  and  it  was  created  onder  a  contract 
for  a  year  implied  by  the  courts.  The  tenancy  cannot  be 
determined  except  at  the  end  of  the  year.'  The  EniJidi 
rule  of  SIX  months'  notice  prevails  in  New-YorklTunSBtfr 
is  a  variation  m  ttie  rule,  orperhape  no  iixed  established  rule 
on  the  subject,  in  other  parts  of  the  United  States.  In  Mas- 
sachusetts, it  was  .said  in  Riting  v,  Stannard,''  that  the 
English  rule  of  six  months'  noUce  had  not  been  adopted, 
but  that  ryaannnl^ly  nntifjt'  miwt  be  given  to  8  tenant  at 
will.  Afterwards,  in  Ct0n  v.  Lunt,"  it  was  left  as  a  point 
unsettled,  whether  notice  to  quit  was  requisite ;  but  the 
better  opinion  is,  that  notice  is  necessary  in  that  state ;  and 
it  was  the  opinion  of  Mr.  Justice  Putnam,  upon  an  elabo- 
rate and  thorough  view  of  the  subject,  in  EUii  v.  Pfoge^ 
that  in  a  tenancy  at  will  the  parties  most  give  to  eadi 
otiier  reasonaEte^oSceof  a  determinating  of  the  wiB.* 


Justice  and  good  sense  require  that  tfw.tipe  of  nnl|ce 


a  Lei^ton  v.  Theed,  1  Ld.  Raym.  707.  Doe  v.  Snowden,  X  W} 
Bbukt.  JI«p.  1334.  Doe  v.  Porter,  3  TVtm  Rep.  13.  Porter  v.' 
Conatable,  3  Wilt.  35.  Right  v.  Duby,  1  Term  B^.  IS&.  Roe  v. 
WiUcinaon,  cited  from  M.S.  in  Butler's  note,  328.  to  lib.  3.  Co.  Utt. 
Jkckson  V.  firyan,  1  Joluu.  Rep.  3SS. 

6  nXan.R^.iA'l. 

c  2  «<*.  7a 

d  XPide.  li.aote. 

a  The  opinion  of  Judge  Putnam,  in  the  case  refeired  to,  contains  a 
(till  and  broad  view  of  tite  whole  ancient  and  modem  law  on  the  ques- 
tion ;  and  be  eetabliabed,  by  authority  and  iDuatration,  the  neceoai^ 
of  reaaonable  notice  to  quit,  in  all  caeee  of  uncertain  tenancy,  wbethei 
under  the  name  of  tenancies  Stom  year  to  year,  or  tenancies  at  wilL 
Be  diowed  that  the  doctrine  waa  grounded  on  the  inunutable  prind- 
plee  of  justice  and  the  common  law,  and  was  introduced  Ibr  the  ad- 
vaocemsnt  of  a^colture,  and  the  maintenance  of  justice;  and  to 
prevent  the  mischievous  efiects  of  a  capricious  and  nnreasonable 
detenninatioa  of  the  e?tate^ 
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abouU  T«7  wkb  the  nature  of  the  cootr>et,  aad  the  cfaa- 
recfarol  na  WIAte.  i'hoygfa  the  tennfll  Ul  \l  IhWe  « 
equally  imder  the  proteetkH)  ef  aotioe  S8  tfie  teaaBt  at  « 
fam ;  jet,  tf  lodgings  be  hired,  for  inatanee,  by  tbo  moBtii, 
the  time  of  aotice  mu»t  be  proportien^rfv  redaced.'  In 
Peoa^lTama,  die  cdumon  law  notice  of  six  inof)tIii~u  un- 
derslood  to  be  shojtened  to  tl»ee  looDthB,  as  well  ia 
eaan  witiiout,  as  within  the  statute  of  that  state,  in  the 
year  1772." 

ITie  reaeiTation  of  an  annual  rent  jb  the  leaAur  dr- 
camstance  that  tuma  leases  for  HncCTtaia  teroiB  into  leaaea 
from  veai'16  T^.'  "WE^SSaant  be  ptec^  on  the  land, 
without  any  tei me  presCTibed,  or  rent  reserved,  and  as  a 
mere  occupier,  he  is  strictly  a  teaant  at  will  ;<'  and  an-  ac* 
taal  tenant  at  wiM  has  not  any  ansignable  interest,  Ibou^ 
it  is  sufficient  to~liaiBinSI  an  MirgemeBl  1^ '  releaae.' 
On  the  other  hand,  estates  which  are  constaictiTely 
tenaiicifii  Bji  Miililiii'm  of  a  year,  or  from  year  to  year,  may 
beaa^pied.'  A  strict  tenant  at  will,  in  the  primary  sense  of 
Aat  tenancy,  is  not  entitlett  to  notice  ty  oujt ;  noruateasu^ 


b^  parties  are  apprized  of  their  rights  and  duties.  The\ 
lessor  may  enter  on  Ibe  IBHKKHiB  CRe  fSrm  expir^  with- 1 
out  further  notice.^  Except  for  the  purpose  of  notice  to 
quit,  tenancies  at  wiU  seeo^  even  still  to  retain  their  nigi- 
na]  character  -^  and  the  distinction  between  tenants  from 
year  to  year,  and  tenants  at  vrill,  was  stron^^  marked  in 

a  Right  V.  Dtrbjr,  l  TtrmR^.  159.  Doe  v.  Huell,  I  E^  ^.  ^■ 
Rip.  94. 

6  Oihtim,  J.  in  Logan  v.  Hemn.S  Serg.  Sf  Bm»U.  458. 

c  DeGrey.Ch.  J.  ias^.  KiMfc.  1173. 

d  JackgoD  V.  Bradt,2  Gwui,  199. 

e  ZM.  mcieo.     Co.  LiU.  ZTO.  b. 

/  Pfvrfon  <m  .dMraci*,  ToL  ii.  X6. 

g  Hanengn  v.  Annstrong,  1  Ttr»  B^  64.  Bright  v.  Daibf , 
tfiid.  Xm.  Jaokaoa  t.  Bndt,  t  Joluu.  J^p.  l«a.  JaokioD  v.  PuUnust, 
5  Oid.  138.  Bedibid,  v.  H'Elbetton,  2  Strg.  S(  RnuU,  49.  HOia  t. 
Paige,  1  Pitk.  43. 

A  7  jMbif .  JI^.  4.    Nichols  v.WiUiaoBiSCmwt,  75. 
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the  case  of  AwAoIf  t.  WtUkau.*  The  New-York  Revised 
Statalet^  tathotixe  a  gummary  proceeding  to  regain  the  pos- 
senioo,  where  the  tenant  for  one  or  more  years,  or  for  part 
of  a  year,  or  at  will,  or  sufferance,  holds  wrongfully  egainat 
hit  landlord ;  but  it  recmires  one  month  notice  to  be  given  ts 
a  tenant  at  will,  or  Buflerance,  created  by  holding  over  ot 
otherwise, to  remove,  before  application  be  made  ibr  process 
under  the  acl.  It  was  held  in  the  case  above  cited,  that  a 
tenant  from  year  to  year  was  not  entitled  to  any  no- 
tice, in  proceedings  nnder  a  similar  statute  provision, 
thou^  in  the  actioa  of  ejectment  be  would  still  be  entitled  ' 
to  his  six  months'  noiice  l&  T{BU.  There  is  a  summary 
mode  of  proceeding,  provided  also  by  statute  in  Peniuyl- 
vania  and  Marylaiid  for  such  caaes,  and  the.  statute  reqoirea 
in,  the  one  state  three,  and  in  the  other  one  month's  notice 
only,  and  they  make  no  discrimination  between  dlfierent 
kbids  of  tenants.* 

The  resolutions  of  the  courts  turoihlt  the  old  CTtates  at 
will  mjo  ertates  from  year  to  year,  with  the  fight  on  each 
gide  ol  notice  to  quit,  are  fwmded  in  equity  and  sounq 
policy,  as  iaey  pui  an  ena  to  precarious  estates,  wiacT" 
ai^Sy  mjurious  to  tne  caltivatioa  of  the  soil,  and  satject 
to  uie  abuses  oi  diBcretiyiy.    Eui  UlCT  "BW  'g  "iPJUlUll  ur 
judicial  legislation,  tempering  the  strict  letter  of  the  law  by 
the  spirit  of  equity.    Estates  at  will,  under  the  salutary  re- 
gulation of  the  reasonable  notice  to  quit,  have  still  a  strong 
foundation  m.the  language  of  the  statute  of  frauds.'' which 
I  declared,  that  '*  all  leases,  estates,  or  uncertain  interests  in 
Rland,  made  by  parol,  and  not  in  writing,  should  have  the 
H  force  and  effect  ofestates  at  will  oidy,  and  should  not  in  law 
I  or  equity  be  deemed  or  taken  to  have  any  other  or  greater 
I  force  or  efiecL"    The  statute  of  frauds  made  an  exfxp- 
I  lion  in  favniir  of  l^ftBpa  not  eiceeding  yie  term  nfthm^ 

a  8  Cowm,  13. 

b  "neJf.T.  Sen*ed  SlatuUM,  vol.  i.  746.  sec  7.  &  vol.  ii.  513, 513. 
sects. 

c  Stat.  ^  PamtyUiania  of  Harcb,  177S,  sod  o/*  Maryland,  DdC. 
1793. 

d  29  Oiarla  II.  clup.  3. 

Vol.  IV.  15 
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yean,  aud  on  which  the  rent  reserved  amounted  to  two  third 
parta  of  the  full  improved  value  of  the  land  demised.  But  it 
^>pean  that  the  English  deciBionsliave  never  alluded  to  that 
exception.  They  have  moved  on  broader  ground,  and  on 
general  piincipIeB,  bo  as  to  have  rendered  the  exceptira 
practically  useleaa.  The  exception  is  now  dropped  in  the 
Maaaachusetta  and  New-York  statutes  of  frauds.* 

The  Roman  law,  like  the  Eogliah,  was  disposed  as  much 
as  possible,  and  upon  the  some  principieB  of  equity,  to  eon- 
strae  tenancy  at  will  tobeahokJiogfromyeartoyear;  and, 
therefore,  if  the  taiant  held  over,  aA^  the  term  had  ex- 
pired, and  the  lessor  seemed  in  any  way  to  acquiesce,  his 
gOienee  was  construed  into  a  tacit  renewal  of  the  lease,  at 
least  for  the  foUowii^  year,  with  its  former'  conditionr  and 
CDOsequences ;  and  the  lessee  became  tenant  from  year  to 
year,  and  could  not  be  di^KMsesaed  without  regular  notice.^ 
The  whole  of  the  title  in  the  Pandects  upon  this  subject,* 
contauid  Ulii  uipiLUlUU  of  a  very  cultivated  juri8[Hiidence, 
under  the  guidance  of  such  names  as  Papunian,  U}- 
ptan,  Julian,  and  Gains.  And  when  the  sages  at  West- 
minster were  called  to  the  examination  of  the  same  doe. 
trines,  and  with  a  strong,  if  not  equally  enUghtened  and 
liber^  sense  of  justice,  they  were  led  to  fatrn  similar  cmi- 
clusions,  even  though  they  had  to  contend,  in  the  earfer 
periods  of  the  English  law,  when  the  doctrine  was  first  in- 
troduced, with  the  oveibeaiing  claims  of  the  feudal  oris- 
tocncy,  and  the  scrupulous  technical  rules  of  the  commcm 
law. 


aPuUuuii,J.  mEllisv.  Puge,2i>icit.71.  note.  .'V.  Y.RetU^Sia, 
tattM,  vol.  u.  135.  KC.  8. 

i  Dig.  19.  S.  \a.  1 1.  Ifrid.  1.  14.  PolAwr't  PoMtdeda,  ton.  S.  SZ5. 
Brotm'i  tXtil  Lme,  tuL  i.  198.  I  hftve  asBumed  the  existence  of  the 
rule  in  Uw  Roman  law,  requinng'  notice  to  quit,  upon  the  credit  of 
Dt.  Brown;  bat  be  cites  no  authority  fi)r  it,  ud  I  have  not  percfflved 
it  in  the  text  ^the  Digett. 

c  Lib.  19.  tit.  %    LoeaU  amdutU. 
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(3.)  Of  elates  at  suferimce. 

A  teoanrat  wiHeranoe  la  one  that  comes  into  tho  posses- 
sion (^  land  by  lawlul  tilF^,  but  boldetb  over  by  wrong 
'  after  the  determination  of  his  interest.'  He  has  only  a 
naked  possession,  uid  no  estate  which  be  can  transfer  or 
transmil,  i>f  ffUiell  is  capd>le  of  enlargement  by  release, 
for-he  stands  in  no  privity  to  his  I^dlwd.  nor  is  be  e 

to  natiSig'ipt;''  ar^  *'"'mBiiiiiir''^rtnlPi  h7t°_; 

liaMe  to  pay  any  rent'  He  hj|^~  K.,  th,  i.,.h«  nf  th« 
landlOTd^BBfflHynrter,  and  put  an  end  to  the  tenancy 
wE^'^^^aBes,  but  before  entry  be  caijtnot  maintain  an 
action  of  tre^)ass  against  the  tenant  by  sufferance.'  There 
is  a  materiel  di*^ncriftn  between  the  cases  of  a  perMIl  " 
connng  to  an  estate  by  act  of  the  party,  and  afterwards 
holding  orer,  and  by  act  of  the  law,  and  then  holding  over. 
In  the  first  case,  he  is  regarded  as  a  tenant  at  sufferance ; 
an^^^BeoS^as  an  intruder,  abfUor,  or  trespasser.*  This 
species  of  estate  is  too  hazardous  to  be  frequent,  end  it  h 
nol  very  hkely  to  occur,  dnce  the  statutes  of  4  Oeo.  U.  c. 
S8.  end  11  Geo.  U.  c  ig^j^dedartng,  tbai  if  a  toiant  held 
over  afte^emS3^i3e^aiid  notice  in  writing  to  deUver 
up  the  possession,  or  if  he  held  over  after  having  himself 
given  notice  of  his  intuition  to  quit,  he  should  be  Uable  to 
pay  double  rent  so  long  as  he  continued  to  hcdd  over.  The 
provisions  of  these  statutes  have  been  re-enacted  in  New- 
York,  though  tbey  are  not  generally  adopted  in  this  coun- 
try.' There  is,  likewise,  in  thn  state,  a  fiirther  provision  by 
statute  against  holdmg  ovSr  without  ezpess  consent,  after 
Uie  determination  of  their  particular  estates,  by  guardians 
and  trustees  to  in&nts,  and  huriwida  seised  in  right  of  their 


aCo.LitL  5T  b. 

b  Co.  LiU.  S70.  b.  JackwHi  v.  Publiunrt,  5  Jdw.  Rep.  US.  Jack> 
son  V.  H'Leod,  IS  tUd.  18X. 
c  CriHMt't  Dig.  tit  9.  ch.  3.  sec.  6. 
d  2  Bbdti.  Com.  150. 
e  Co.JUU.&7.h.    atnttrlU. 
rjf.  r.ii«werfSfafe*»,Tol,i743.BM:.  10,17. 
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wives,  or  by  any  other  penom  having  estates  determinable 
upon  any  life  or  lives.  They  are  declared  to  be  trespassers, 
and  liable  for  the  fiill  value  or  in^  pro^f  y^f^tfWW*w^y 
the  wronjffB^iSSSsion.'  This  lagt  provision  was  taken 
IroDi  the  statute  of  6  Asmct  c.  18.,  and  the  conunon  taw 
itself  held  the  guardian,  in  such  a  case,  to  be  an  aba- 
tiH,  and  it  gave  an  assize  of  mort  d'ancestor ;  and  so  it 
equally  gave  an  action  of  trespass,  after  entry,  against  the 
tenant  pow  autre  vie,  and  against  the  tenant  for  years 
holding  over." 

In  the  case  of  the  teyant  holding  ovnr  afttu-  ^f\f^  f[Tj"'~- 
tion  of  his  term,  the  landlord  may  reyiver  the  possessipn 
01  tne  premises  by  an  ac^pn  ^f  etecl^ent ;  and  in  Jiew- 
York.  as  we  have  aUeady  seen,  a  summary  reflBflV  is  givfiB ' 
to  the  ianolord  by  statute,  under  the  process  of  «  ""^j*^, 
judge."  Independent  of  any  statute  provision,  the  land- 
lora  may  re-enter  upon  the  tenant  holding  over,  and  re- 
move him  and  bis  goods  with  such  gentle  fitfce  as  may  be 
requisite  for  the  purpose,  anH  me  lenani  would  noi  be  enti- 
tled to  reust  or  sue  him.  The  plea  of  Zi&erum  teneHtentun 
would  be  a  good  Justification  in  an  action  of  trespass  by 
the  party  for  the  entry  and  expolsion.*'  But  the  landlord 
wouM,  in  the  case  of  an  entry  by  force,  and  with  strong 
bond,  be  liable-  to  an  indictment  for  a  forcible  entry,  either 
under  the  statutes  of  forcible  entry,  or  at  common  law ; 
and  in  ^e  cases  which  justify  the  entry  as  against  the 
tenant,  it  is  admitted  that  the  landlord  would  be  indictable 
force.  "  ■—  ' 


ajf.  F  JIcwtwISteM«,voLL749.Bec.7. 

b  Co.  Liu,  57.  b.     ZAut.  134. 

c8eeaM(«,ToLm.3«4.  and^.  F.  fimMiI  SIoMm,  voL  i.  745.  sec 
7,8,». 

d  Ta^orv.  CoIe,»  Tfcrw  Btp.  MS.  I  H.  Blade*.  555.  a  C. 
TumUoi  T.  Coetu,  7  Term  Sep.  431.  Ardent  v.  Diutant,  8  ibid. 
40S.    Tomer V.  Heymott,  I  BiHghan,UB. 
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OF  fiSTATES  UPON  CONDITION. 


EsTiTiB  upon  conditiott  are'such  as  haVe  a  qualification 
anneiea  lo  tnkm,  by  which  ihey  may,  upcm  the  lu^peliui^ 
of  a  psmenmreTeiit,  be  created,  or  enlarged,  or  dettioyed.' 
They  are  divided  by  Littleton"  into  estafei  upm  conchUdlf ' 
implied  or  in  law,  and  estates  upon  condition  express  or  in 
deed. 

(1.)  Cf  comfdiofu  in  Job. 

Estates  upon  conditioa  in  law  are  such  as  have  acondition 
impliedly  annexed  to  them,  without  any  condition  heaog 
iq>edfied  in  the  deed  or  wiU.°  If  the  tenant  for  life  or  years 
aliened  his  land  by  feoffinent,  this  act  was,  at  common  law, 
as  we  have  aheady  seen,  an  implied  forfeiture  of  the  estate, 
being  a  fraudulent  attempt  to  create  a  greater  estate  than 
the  tenant  was  entitled  to,  and  the  reversioner  might  have 
entered,  as  for  a  breach  of  the  conditicm  in  law,**  Those 
estates  wmo  likewise  subject  to  forfeiture,  not  only  for 
waate,  but  for  any  other  act  which,  in  the  eye  of  the  law, 
tended  to  defeat  or  devest  the  estate  in  reversion,  or  pluck 
the  seigntay  out  of  the  hands  of  the  lord.*    It  was  a  tacit 


a  Co.  ZM.  SOl.a. 
b  UtL  eec.  3S5. 

c  XtM.  sec^lW^    Gi.24fl.31S.b.S33.Ii.SS4.b. 
i  C<).  £t«.  215.  a.251.b. 

e  Qhmt.  lib.  9.  ch.  1.    JFIda,  lib,  3.  ch.  10.     Wright  m  Temtrei, 
203. 
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coaditioD  annexed  to  every  tenancy,  that  the  teaantqfaould 
not  do  any  act  to  the  prejudice  of  the  reversion. 

The  doctrine  of  eatate»  upon  condition,  in  law,  b  of  feu- 
dal extraction,  and  regiiited  from  the  obtigations  ariaing  oat . 
ot  the  feudal  relation.  The  rents  and  gervices  of  the  feu- 
datory  were  considered  as  couditioiu  annexed  to  his  fief, 
and  strictly  construed.  If  the  vasBal  waa  in  default  by  the 
non-payment  of  rent,  or  ooo-perfonnance  of  any  feudal 
duty  or  service,  the  lord  might  resume  the  fief,  and  the 
rents  and  services  were  implied  conditioiis  inseparable  from 
the  estate.  The  remedy  for  breach  of  the  condition  was 
confined  to  the  resumption  of  the  estate  by  the  donor  and 
his  heirs  -,  (uid  that  resumption  was  required  by  the  jost  in- 
terposition of  the  law,  to  be  by  judicial  process.*  The 
obbgation  of  fidehty  resulting  from  the  feudal  solemni^  of 
homage  was  mutual,  and  if  the  lord  neglected  to  [Hrotect 
his  feudatory  according  to  bis  estate,  he  was  Uable  to  be 
condemned  to  lose  his  seignory,  as  well  as  the  tenant,  for 
default  on  his  part,  to  forfeit  hu  freehold.'*  At  common 
law,  a  condftion  annexed  to  real  estate  could  noi  t>e  re-  ' 
served  to  any  one  except  the  grantor  and  his  heirs ;  (and 
the  heir  might  enter  for  a  condition  broken,  though  not  ex- 
pressly named,*)  uid  no  other  person  could  take  advantage 
of  a  conditi<Hi  that  required  a  re-entry  to  revest  the  estate. 
The  grantor  had  no  devisable  interest  by  means  of  the 
condition,  until  he  had  restored  his  estate  by  entiy,  or  by 
action,  though  he  might  extinguish  bis  right  by  feoffineot 
or  fine  to  a  stranger,  or  by  a  release  to  the  peraon  who  had 
the  estate  subject  to  the  condition.''  The  assignee  of  die 
reversion  could  not  enter  for  a  condiUon  broken,  and  for 
this  purpose  he  was  considered  a  mere  stranger.  The 
statute  of  32  Hen.  VIII.  c  34.  altered  the  common  law  in 


a  WTiglUimTmitru,f.  196—199.  BuUer**  note  84.  to  lib.  3.  Cb. 
LUL 

h  fMi,lib.  3.CI1.IB.  sec.  9. 15.2G. 

e  Tiaa  ancLentnileuDoticediii  the  very  modern  CBseofJackeonv. 
Tiqtpiiig,  1  Wendell,  368. 

4  Z^lt sec.  347, 348.    Co.  LULUS,  t. 
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this  re^fiect,  so  &r  as  to  eiiaUe  assigneee  of  reversions  to 
parti^ar  estates,  to  wbich  conditions  were  annexed,  to 
tajiil  advaatage  of  the  conditions ;  and  it  gave  to  the  tenant 
tK  like  remedies  against  the  assignee,  that  he  woold  have 
iiad  against  the  assignor.  This  statute  has  heen  fonnaily 
re-enacted  in  some  of  these  United  States  ;  and  though  the 
statute  was  made  for  the  speciBl  purpose  of  relieving  the 
king,  and  his  grantees,  under  the  numerous  forfeitures  and 
grants  of  estates  that  had  belonged  to  monasteries  and 
other  religious  houses,  yet  the  provision  is  so  reasonable 
and  just,  that  it  has  doubtless  been  generally  assnmed  and 
adoptad  as  part  of  our  American  law.*    In  the  exposilioD 

(of  the  statuteit  has  been  held,  that  the  grantee  of  part  of 
the  reversion  could  not  take  advantage  of  the  condition, 
and  it  is  destroyed  by  such  a  grant.  The  provisioo  is  con- 
fined to  such  conditions  as  are  incident  to  the  reversbn,  or 
for  the  benefit  of  the  estate.'' 

(3.)  Of  conditums  ia.d££^^^ 

These  conditions  yp  ^nw^ly  mpnt ift|^(j(f  jn  ifcn  nimliKir 
betWjSginiJfi  Dartie^ras  if  a  man  (to  use  the  case  put  by 
Littleton")  enfeoffi  another  in  fee,  reserving  to  himself  and 
his  heirs  a  yearly  rent,  with  an  express  condition  annexed, 
that  if  the  rent  be  unpaid  the  feoffor  and  his  heirs  may 
enter  and  hold  the  lands  free  of  the  feoffinent  So,  if  a 
grant  be  to  A.  in  fee,  with  a  proviso,  that  if  he  did  not  pay 
twenty  pounds  by  such  a  day,  the  estate  should  be  void.  It  is 
usual,  in  the  grant,  to  reserve,  in  express  terms,  to  the  grant- 
or- and  his  heirs,  a  right  of  entry  for  breach  of  the  condi- 
tion; but  the  grantor  or  his  heirs  may  enter  and  take  advan- 
tage of  the  breadl  Uj^jectment,  though  there  be  no  clause 
of  entry.^ 


•  ^MMo/'Jir.r.tMe.ll.cb.  T.ud  JV.  T.  JUwtd  SiatuUf,nl.  I 
747.  ■ec.l3,t4.,Midbyj£(^  f^iytnio,  November  89,  I79S. 

6  Co.  IM.  215.  %.  b. 

c  im.  sec.  335. 

A  Lord  Hudwicke,ia  Wigg  v.  Wigg,  1  Aik.  SS3.  Dos  v.  Watt, 
1  JViMn.  4-^^  694. 
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A  condition  '^  ■»-—«  "  ^tfinf  ffiriml  or  apedaL  T^ 
fcHiner  puU  Ur  Ud  altogether  to  the  tenuicj  on  eotiy  fiir 
the  breach  of  the  coodiiioo ;  butthe  latter  only  aothofim 
the  revenioneff  to  enter  on  the  lan3^Tn!ni^4be  profits  to 
hit  own  UM,  and  hold  the  land  bj  way  <tf  pledge  until  the 
condition  be  fulfilled.*  The  Btipulationi  in  the  fonu  of  a' 
condition  are  various,  and  may  be  of  any  kind  ooamteot 
with  the  general  rulei  of  law,  as  that  the  tenant  pay  a  rent 
yearly  or  quarterly,  or  enfeoff  B.,  or  do  a  qiecified  aerrice 
lor  A.,  or  sow  the  land  with  some  particular  grain,  or  do 
not  assign  or  underlet  without  license,  or  do  not  marry  t 
particular  pcnKHL" 

These  conditions  are  also  either  jyecedent  or  subseque^: 

andast^e'rear^nolediB^  WMtls  U)'lltalBi|uiihllll!ffi,'Tt 

Jprflows,  that  whethfff  they  be  the  one  or  Uie, other,  is  mattN 

Itof  CMistniction,  and  depends  }fpoa  the  intention  of  the 

Hparty  creating  the  estate."    A  ^oce^ent  ccmdition  is  oat 

which  must  take  place  beftye  tCp  WtlB 


mil,'  U  hu 

lease  be  made  to  B.  for  r  year,  to  com- 
mm^tlSm  the  first  day  of  May  thereafter,  upon  condition 
that  B.  paid  a  certain  sum  of  money  within  the  time ;  or  if 
an  estate  for  life  be  limited  to  A.  upon  his  marriage  with 
B.  I  here  the  payment  of  the  mtmey  in  the  one  case,  and 
the  marriage  in  the  other,  are  precedent  conditions,  and 
until  the  condition  be  performed,  the  estate  cannot  be 
claimed,  or  rest'  Precedent^CTlJitMllli™''**""^"  "'rr"]" 
P?rPTnntf '  *"^  oven  a  court  of  chancery  wilt  aewr  vest  an 
estate,  when,  by  reason  of  a  cffliditioD  precedent,  it  will  not 
vest  in  law.* 
Sulweqiiant  oopditions  are  those  which  operate  upon 


a  Litl.  eec.  32fi.  32T.    Co.  Utt.  SOS.  a.    &h^.  7WA.  157. 
b  Co.  IM.  S06,  S07.    SJUp.  TbucA.  by  Prabm,  voL  i.  ISS— 130. 
c  Ashhimt,  J,  in  1  Tvm  Rep.  696.    LordEUcu,inZ  Aw.  ti  Pull. 
395.     Heath,  J.  UM.  £97. 
d  SB&tob.  Cbm.154. 
e  Pophnnv.  Bunpfleld,  t  Feni.  83. 
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«yUM  ilraadr  cnctod  mod  Tested,  and  render  diem  liable 
ibhe  defeated.  Of  tlue  kind  are  nrartof  tbe  ettatet  iquii 
AmmhMcb  in  taw,  and  which  are  UaUB  to  be  dcAmled  on 
broach  of  the  ooaJiliDn,  at  on  faihire  of  payment  of  the  I 
rant,  or  paifiwiaanca  of  other  eerncee  aniHsed  to  the 
eitate.  So  la^  as  Aen  eatates  upon  safaaeqitetit  ctuidi' 
ttoaeoBttaueDobrokeD,tlKy  remain  in  the  aaias  ntuation 
ai  if  DO  noh  qaahficatioa  had  baeo  aaneaed.  The  peH 
soas  who  have  anertateof  fteehtddni^ectto  a  ooadibon/ 
ara  Mbed,  and  may  oomej',  or  dcviie  the  aame,  or  transmi 
the  inheritaBce  to  their  hern,  though  the  estate  will  oem-' 
tiaae  ddeasUe  mtfl  the  eixidition  be  petfocned,  on  de- 
stroyed, or  rrieaaad,  or  barred  bj  the  tfatote  of  limitatiaiu, 
or  by  eatoppd.*  A.  devise  of  lands  to  a  town  fiir  a  BCbool- 
henae,  praaiied  it  bm  hak  uMia  erne  hmdrtd  ndi  of  the 
ftace  whare  the  meetiag-homte  itaadt,  waa  held  to  be  valid 
as  a  cooditioB  subaeqosnt,  asd  the  rested  estate  wodd  Be 
forfeited,  and  go  orer  to  thereaiduary  devisee  as  a  oobtin- 
gent  intereit,  onnon-coi^IiaBce  in  a  reaaoaable  limt  with 
the  ccHiditioa.''  IWigh  an  estate  be  oonvsyed,  it  paaaes  to  I 
the  grantee  subject  to  the  coodition,  and lacheaare charge^/ 
oUeDpon  the  gnuMee,eTaDtho«i^Baeh  grantee,  or  hisai 
sigaee,  be  an  in&nt  or  feme  covert,  for  Bon-pt 
of  a  otHidition  annexed  to  the  ertats.'     It  i 


Lciple  of  law,  that  he  who  enters  for  a  condition  brofcen, 
seisafof  his  first  estate,  and  he  avoids,  of  course, 
all  intermediate  charges  and  ineambrances/ 

If  the  condition  ■'^h[|By||)iJ>e  folinwad  by  a  faaitaiion 
rtBwfn  a  ^t|if^  TTW-  *  ^*"  *^  condition  be  not  fal***** . 
or^ESeae  a  breach  of  it,  that  is  tarfeJATt  conJitKwB  limail 
tation.*     Words  of  limitatton  mark  the  period  witich  te  to 

a  3  BUukt.  Com.  166.     FTmAim  on  AUlrartt  ^  T^t,  vol.  ij.  185. 

6  Hayden  v.  StongUea,  5  Fide.  Rtp.  6X8. 

e  Co.  LOL  t4fl.  b. 

d  PcrMrw,  mc.  S40.    Sh.  TbucA.  by  PrHlon, toI.  i.  ISt.  155. 

e  Pells  V.  Brown,  t  Cro.  691.  Holt,  Ch.  }.,Ptg«  v.  HafWETd. 
11  JKbJ.  Rtp.  61.  Lord  Baidvicke,  in  Wi^  v  Wi^,  1  Alt 
383.    SBbwb.Gmi.16S. 
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detennine  the  estate,  but  words  of  condition  render '^e 
estate  liable  to  be  defeatecninilS"BnSnne3Rl?tiine,  if  die 
event  exprened  in  the  condition  arises  before 'the  determi- 
nation  of  the  estate,  or  c<Hn|4etion  of  the  period  described 
hy  the  limitation.  The  one  gpedfies  the  utmost  time  of 
continuance,  and  the  SEw'nlftrfcB  some  event,  which;  if  it 
takes  place  in'TRe'^ourSS^rtbat  time,  will  defeat  the 
estate.*  The  material  distioction  between  a  conditiop"  and 
a  limitation  consists  m  tnis,TEaraTTOm5^3o5nonifr 
feenEe^laleTffllEBfijnrbe  broEiv5nlIrentry  by  the 
grantor  or  his  heirs  ;  and  when  the  grantw  enters,  he  h  in 
as  (^  his  fiinner  estate.  His  entry  defeats  the  live^  made 
OQ  the  creation  of  the  original  estate,  and,  consequendy, 
all  subsequent  estates  or  remainders  dependant  thereon. 
Conditions  can-onk.  be  reserved  for  the  benefit  of  the 
granlOT  and  his  heirs.  A  stranger  caimot  take  -  advantage 
of  the  breach  of  th«n.  There  must  be  an  actual  entry 
for  the  breach  of  the  condition,  or  there  must  be,  in  the 
case  of  non-payment  of  rent,  an  action'  of  ejectment, 
brought  as  a  substitute,  provided  by  the  statute  of  4  Oeo. 
II.  c.  3.  (and  which  was  adopted  in  New-York  in  1788, 
and  the  provision  is  now  incorporated  into  the  body  of  the 
new  Revised  Statutet,})  for  the  formal  re-entry  at  common 
law.  But  it  is  in  the  nature  of  a  liinit8JiQiLlfl_detaHMBe 
the  estate  when  the  peiioa  o^  the .  liniimjf "  nnriin»B-  vith- 
out'entry  or  claim,  and  no  act  is  requisite  to  vest  the  right 
in  him  who  has  the  next  expectant  interest'  To  get  rid 
of  the  difficulty  under  the  old  rule  of  law,  that  an  estate 
could  not  be  limited  to  a  stranger  upon,  an  event  which 
went  to  aWidge  or  detennine  the  previously  limited  estate, 
"  liifftinntinn  wai\  introduced  in  the  case  of  wills,  between  a 


a  Ship,  Taueh.  by  Preden,  voL  i.  1 17.  Pr«rfon  on  SMata,  vol.  i. 
45.  49.  138,  129. 

b  Jf.  7.  Saeutd  SbUiiUM,voL  u.  505.  sec.  30. 

£  Ok  LUL  314.  b.  S18.  a.  10  G).  40.  b.  S  Bladet.  Gm.  1G6. 
PpMtonon  £«tafci,TOl.  i.  48— 46.  Sh^.  ThucK.  bv  Prabm.- mh  i. 
ISl. 
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Q  and  a  conditioaal  limitation,  aod  which  has  been 
^poeed  to  partake  more  of  refinement  and  subtlety  than 
H  Bolidity.  A  otmditionai.lii^gitauB  of  a  mixed  nature,  and 
partakes  of  a  condition,  and  of  a  iimitatioD  ;  as  if  an  estate 
be  limited  to  A.  for  life,  provided  that  when  C.  returiH 
from  Rome,  it  riiall  tbenceftfth  remain  to  the  use  of  B.  io 
fee.  It  partakes  of  the  nature  of  a  condition,  inasmuch  OB 
it  defeats  the  estate  previously  limited,  and  it  is  so  for  « 
limitation,  and  to  be  distidguisbed  from  a  conditioD,  that] 
upon  the  contingency  taking  place  the  estate  passes  to  the! 
stranger  without  entry,  ''"Jtr'T  *"  the  maxim  of  law,  that/ 
a  stranger  cannot  take  advantage  of  a  condition  broken.* 
These  copHjtin^^l  Ijfliitft^iyiy-  though  not  valid  in  the  oM 
conveyances  at  common  law,  yet,  within  certain  limits,  tb^ 
are  good  in  wills  and  conveyances  to  uses.'' 

There  is  this  farther  distinction  to  be  noticed  betweeoa 
condition  anneied  toa^ntatello^ears,  and  one  annexed 
to  an  estate  of  freehokl,that  in  the  former  case  the  estate  ^mo 


a  BtiOtr't  aoU  99.  to  lib.  3.  Co.  liU.  Mr.  Dougiau,  in  *.  aotd  to 
Doag.  Rep.  736.  thinb  the  distinction  between  a  conditional  limHa- 
tion,  and  a  remainder,  merely  verbal ;  but  Hr.  liatne  [Fearne  on  Rf 
vauider;  p.  10 — 18.)  vindicates  the  diatiuction,  and  reKee  on  the  an- 
thoritj  of  the  ease  of  Ci^bii  v.  Cogan,  Cro.  EHx.  360.  Conditional 
liinitationB  which  are  contingent  renminden,  are  limited  to  eoamence 
hAoi  the  first  estate  is,  by  ita  original  limitation,  to  determine ;  bat 
conditional  limitations  which  are  not  remainderB,  aie  so  limited  aa  txt 
be  independent  of  the  extent  and  meaauie  given  to  the  first  eetate, 
and  are  to  taJie  eSbct  upon  tn  event  which  may  happen  h^ore  the  re- 
gular detenniaation  of  the  first  eatate,  and  bo  lesciud  it.  Tliis  is  Mr. 
FtOTH^i  distinction,  bat  be  ia  not  clear  and  fbrtuoAte  wben  be  comes 
to  illustrate  it  by  examples,  and  they  do  ^pear  to  be  subtly  refined, 
-  snd  easentially  verbaL 

6  FMmeon  AflnouMtera,  p.l0.p.  391— 393.  408.  4ia  InI.adyAno 
Fry's  case,  1  Veid.  109.  Bir  Matthew  Hale  said,  the  point  was  too 
cloaribra^ument;  and  that  tlmagl)  the  word  couditii»  beused,y(it 
limiting  a  lemainder  over  made  it  a  limitation.  The  A*.  T.  BmMd 
StatuUi,  voL  i.  7S6.  sec.  37.  have  established  and  made  valid  these  een- 
ditional  Rmitatioiie,  whether  created  by  deed  or  will,  and  they  have 
thus  wisely  pnt  an  end  to  the  nice  and  unreasonable  distinotitrnjit  the 
£ii|^l>6okB(intbispdint.  ,  * 
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fKdo  cflues  u  MOO  w  the  conditiaa  ii  br^m ; 
in  the  lUte  case,  the  bieach  of  the  conMoa 
cnwe  the  cetter  oF  the  ettate,  wkhoot  an  eoti;  or  clain 
for  that  putpow.  It  -ma  a  rale  of  the  conunw)  law,  that 
where  an  eetatff  cMntDeDced  by  limy,  it  codd  Dot  be  do- 
tenaiaed  befiwe  entrf.  Whm  the  estata  baa,  ^mo  facte, 
ceand,  by  the  tqieratiDn  of  the  conditioti,  it  camtot  be  re- 
vived without  a  oew  ^nnt ;  but  a  KodaUe  ealato  may  be 
cMifinned,  and  the  coaditioa  dispetued  with.* 

A  goBaterat  ftattariwi  is  aoodicc  refcWRMnt  belotigiag 
to  this  abftnwTmlE^fminitad  and  coaditioaat  eatMes. 
It  gives  an  intereet  for  a  qiectfed  period,  but  eakea  the 
right  of  enjoymeDt  to  depend  oa  some  collateral  event,  at 
a  limitation  of  an  ertate  to  a  floan  and  Us  hein,  tenenta  of 
the  manor  of  Dale,  or  to  a  woman  daring  widowhood,  or 
to  C.  til  the  return  of  B.  from  Rome,  or  nnt^  B.  shafl  have 
pud  hint  £90.  Hie  event  marked  for  the  detenninatimi 
of  the  estate  is  tx^attrtd  to  the  time  of  eontinaance. 
These  superadded  clauses  of  quahBcatioD  give  to  the  eatate 

I  a  determinable  quality  ;  and,  as  we  have  already  seen  in  a 
former  lecture,"  if  theeflj2t^|^,we  of  inhmtance,  it  is 
disUoguidted  aa  a  qinilified,  base,  or  detenain^ile  fee. 


a  Co.  Lot.  315.  a.  Pennant's  caw,  3  0>.  64.  PreOmottMilrtKU 
<^  TUle,  vol  iiL  3B7.  Mr.  Freaton  aayn,  that  every  fimitation  whicli 
b  to  vest  an  interest  on  a  contingGncy,  or  upon  an  event  whicb  may,  or 
DUy  not  happen,  ia  a  condMonaX  Hmitatiaa.  A  contitigent  lenuinder 
IB  a  conditional  limitstion ;  and  estates  wfaicli  have  tbeir  operation  by 
rdmlting'  or  Bpringing  use,  or  by  exeeatory  devise,  end  arc  to  com- 
mence  on  an  event,  are  aU  nused  by  conditional  limitatioDB.  It  istbe 
uncBttainty  of  the  bappmung  of  the  event  that  distinguiBheB  aa  (tbso> 
lute  limitation  from  a  conditional  limitatiDn,  or  a  liniitation  opon'om- 
tiogency.  Thoogb  all  contingont  interests  are  executory,  yet  all  ex- 
eeatory  iaterasta  are  not  contiugent.  Preiton.  oh  Eitala,  vol  i  40, 
41.  S3.  Mr.  PrMbm  here  confeuDtb  eonditioiial  and  contingent  limi- 
tationa ;  but  Lord  Hansffeld,  ivBackwortfa  v.  ThirkeB,  3  Bot.  4  i^U. 
S4T.  Bote.  S.  C.  1  Col.  Jurid.  t47.  marked  the  distinetkn,  and  said 
there  migbt  be  a  Umttation  depending  on  a  (xntiitgeitey  wtthont  any 
naditieBinit. 

h  Led.  63. 
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■Ddthe  rigorouB  eiBction  Ol  them  m  a  9peam  c 
j¥t,  md  in  many  esses  hardly  reeuKOeatrie  whh  eon-( 
8ciesc«.^  If  the  condition  mibiiecniftnt  he  pnMJMfl  al-*kR 
time  of  ^la^■ijy]^;^^lifc■w»*ft^■^»■r'  -  iMfitvn'*''~  ^  ^ 
conspbed  witli,  either  bjr  the  act  of  God,  or  of  tbe'Isw,  or 
of  the  pwitor,  or  if  it  be  imposnble  at  the  time  of  makiDg 
it,  c»  against  law,  the  estate  of  the  grantee  b^ng  once  rest- 
ed, is  not  therein  devested,  bat  becomes  abcohite.'  So, 
if  the  «OB(&tion  he  personal,  as  that  the  leseee  shall  not  sell 
without  leave,  the  execators  of  the  lessee  not  being  named, 
may  sell  wtthoot  incufriDg  a  breach/  A  court  of  yrmHv 
will  never  lend  its  aid  to  devest  aa  estate  for  the  breach 
ol'  a  coA  Ation  sunseqafait.  Itecasw,  on  the  eoptrary,  are 
iSuTDnS^BRSTmit  kr  ebaneery  can  rdfeM  agamst 
mbsequent  conditione.  Tji^|gmgLjai)^Jbrmerly  was, 
that  the  court  would  interfere,  and  relieve  against  the 
breach  «f  m  conditioB  sobseqaetu,  provided  it  was  a 
case  admitting  of  ctnapeosation  in  damages.*  But  the 
retief,  according  to  the  modem  doecrine  in  eqai^,  is 
coiilinvU  lU  UIH  RliyiH  lliD  Jftil^ilure  Us  been  the 
effect  of  isevKaUe  accident,  and  the  injury  is  capable 
of  compensation/  In  the-  case  of  ISU  v.  Beartia^,^ 
Lord  Eldon  sud,  relief  might  be  granted  against  the 
tneadi  of  a  condition  to  pay  money,  but  not  where  any 


a  Poole  V.  Nedham,  Yeh.  149.  Baldwin  ud  Cock's  cue,  1  Ltm. 
74.     Prtdon  on  Ettatei,  vol  i  43, 44.  49,  sa 

6  Cd.  LUl.  305.  b.  219.  b.     8  Cb.  90.  b. 

«  Co.  Lot.  S06.  a.  SOS.  b.  t  Blade*.  Coin.  1G0.  Parker,  Ch.  3. 
in  Hitcbel  v.  Reynolds,  1  P.  Wtn*.  189.  Lord  Ch.  J.  Treby,  in 
Cary  v.  Bertie,  S  Fern.  S39. 

4  2Iyn-,6e.  a.  pi.  8.    Jlfam.ll.  pL  40. 

«  Fopliam  V.  Buspfield,  1  Fern.  83. 

/  RoUb  V.  Harria,  X  Frieda  £«cA.  Rep.  SOT^  note.  BiaiMbiidge 
V.  Buckley,  AHf.S0O. 

t  18  Fet^.  66. 
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thing  else  wu  to  be  done ;  tui  be  iiunted,  that  where  the 
breach  of  the  condition  consisted  of  actB  of -gomniMMon, 
directly  in  the  face  of  it,.«s  by  BBUgDing  a  lease  witboat 
license,  and  the  law  had  ascertained  the  coDtract,  and  the 
lights  of  the  parties,  a  court  of  equity  could  not  interfere. 
A  court  of  eauilv  c«nnnt  fon^y^l  tfi^  fp-f«i  -»''*'ytll  r^ 
parties,  or  the  law  of  the  htnd.    , 

^oBBIPSiJB'ar^o^mStaitted  when  they  M^j^epujaant— 
to  th^tJhIljr^'o^S^^tS(P^graSte<},  or  in^inge  upon  the 
essential  enjoyment  and  independent  rights  of  prapettf, 
and  tend  manifestly  to pubUc  iaconveoience.     ^c^jjilim^ 
annexed  to  a  conveyance  in  fee,  or  by  devise,  that  the  piny 
chaser  or  devisee  should  not  alien,  is  unlawfol  and  void. 
The  restraint  is  admitted  in  leases  for  life  or  years,  but  H  is 
inconipatibJe  wiin  the  absolute. right  appertaining  to  an 
estate,  ia .  tail  or  in  fee.     If  the  grant  be  upon  condition  i 
that  the  grantee  shall  not  commit  waste,  or  hot  take  the  [ 
jtfofits,  or  his  wife  not  have  her  dower,  or  the  husband  his  I 
curtesy,  the  condition  is  repugnant  and  void,  for  these  riitfits  * 
are  insepafable  from  ap  twitate  in  fee.'    Nor  could  a  tenant 
in  tail,  though  his    estate  was  (viginaily  intended  as. a 
perpetuity,  be  restrained  by  any  proviso  in  the  deed  creat- 
ing the  estate,  from  suffering  a  common  recovery."    Such 
restraiDls  w^«  held  by  Lord,  Ck>lte  to  be  absurd  and  re* 
pugnant  to  reason,  and  to  "  the  freedom  and  hberty  of 
freemen."    The  maxim  which  he  cites,  containB  a  just  and 
enlightened  principle,  worthy  of  the  spirit  of  the  English 
law  in  the  best  ages  of  English  freedom — biiquum  est  m- 
genuig  kominibus  noa  esue  liberam  rerum  suamm  alieualio- 
iicm.'   /{,  however,  a  restraint  upon  alienation  be  confined 
to  anXndividual  named,  to  whom  the  grant  is  not  to  be 
made,  it  is  said  by  very  high  authority,^  to  be  a  valid  con- 
diUDQ.     Butthia  case  fails  within  the  general  principle,  and 


a  Mildway'g  cue,  6  Co.  40.  Liu.  sec.  360.  Co.  Litt.  206.  b-  323.  B 
Stultetey  V.  Butler,  Hob.  168. 
b  lAarf  Partington's  cue,  tO  Co.  4S.  a. 
c  Co.  LiU.  SC3.  a. 
d  £{((.  sec.  361.    G).£i(t.S^. 
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it  may  be  very  queationable  wheUier  sucfa  a  conditioa 
would  M  gBUU  HI  UiiB  (lay.  In  hietolaiK  V.  M-iuiUi A.LUlfe 
Court  looked  with  a  RABUIS  hye  upOTaHrratramteupon  the 


free  exercise  of  the  inherent  right  of  alienation  belonging 
to  estateti  in  fee,  and  a  devise  of  lands  to  the  testator's 
childten,  in  case  they  continued  to  mJuAtt  the  towji  of  Hur- 
ley, otherwise  not,  was  considered  to  be  unreasonable  and 
repugnant  to  the  nature  of  the  estate. 

If  it  be  doubtful  whether  a  clause  in   a  deed   be   a 
covenant  or  a  condition,  Ui&  OOUHH  Will  mullllft  BgalBBI  tlie 
latter  conatruction,  lor  a  covenant  la  Tar  preleraBli^oTBr 
tenant.    It  a  condition  be  broken,  the  landlord  may  indulge 
his  caprice,  and  even  mahce,  against  the  tenant,  without  any 
certain  relief;  but  equity  will  nn^  ynforce  a  covenant  em- 
bracing a  hard   bMjtailL*.  ^d  at  law  there  can  be  no 
damaS^wtthout  an  injury."  .^wlielfieri 
t^^cmaiticn^^liinitatton,  or  a  coveni 
of  construction,  depending  on  the  contract.*    'I'tie  distinc- 
tioDi  on  tn^u^ct  are  extremely  subtle  and  artificial ;  and 
the  construction  of  a  deed,  as  to  its  operation  and  effect, 
will,  after  all,  depend  less  upon  artificial  rules,  than  upcm 
the  application  of  good  sense  and  sound  equity  to  the  ol^ect 
and  spirit  of  the  contract  in  the  gir^i  case.    A  tender  of  \ 
performance  at  the  day  will  save  a  condition  ;  and  if  the  I 
tender  be  refiised,  the  land  may  be  discharged,  as  in  the  | 
case  of  a  mortgage,  while  the  debt  remains.'' 


a  %  Q^naf  Rtf.  346. 

6  Best,  Cb.  J.  in  Doe  v.  PhiUips,  6  Jfoore'*  Agi.  46. 

e  The  words  UBnaUy  emplojed  in  creating  a  condition  Hxe,  vpon 
rondition,  and  this,  says  Lord  Coke,  ia  the  moet  appropriate  expreE<- 
sioR ;  or  the  words  may  be,  lO  IJial—provided-~4/  it  Aall  ht^tpen,  &c. 
The  Bpt  words  of  lirattation  are,  uAtJ«— m  long  at—vntil  dviing. 
&C.  Tba  iKKiBpnmdedaiviayt,  ma;,  imdei  the  circumBtancea,  be 
token  as  a  condition,  or  aa  a  Hmitation,  and  eometimee  aa  a  covenant. 
Ua.  sec.  SS5 — 330.  Cb.  LiU.  303.  a.  b.  Hat?  Portington's  case,  10 
0>.  41.b.  42.  a.     Boccn'M  Abr.  ^t.  Conditioru.H. 

d  LitL  «ec.  338.  Co.  LUt.  SOS.  b.  Jackson  v.  Cratts,  18  Jolmr. 
Rep.  1 10.     Swctt  v.  Horn,  1  Adam't  TT.  H.  Acp.  33c. 
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LECTURE  LTn. 


OF  THE  LAW  Of  MORTGAGE. 


A  MORTsiBE  is  the  copyeymce  of  an  otate,  by_w>i^ 
ple3genoniie*^ecun^^rdebt,  and  to  become  yoid  oiT 
paymeni ol it.  U'li^'T^^rfw[iftraTiiiriH vMitnd  intRRTrSiN 
to^KTuTS^tu^tbe  mortgagor  remaiiu  the  actaal  owner, 
UDtifli^  (rilebaned  by  his  own  default,  or  by  judicial 
decree. 

There  is  no  branch  of  the  law  of  real  property  which 
embraces  a  greater  variety  of  important  interests,  or 
which  b  of  more  practical  application.  The  different,  and 
even  conflicting  viewe,  which  were  taken  of  the  subject  by 
the  courts  of  law  and  of  equity,  have  giveu  an  abstruse 
and  shifting  diaracter  to  the  doctiine  of  mortgages.  But 
the  liberal  minds  and  enlarged  policy  of  soch  judges  as 
Hardwicke  and  Manafield,  gave  expansion  to  principles, 
tested  their  smiodnesi,  dispersed  anomalies,  and  approxi- 
mated the  law  of  the  different  tribunals  on  this  as  well  as 
on  other  heads  of  jurisprudence.  The  law  of  mortgage, 
under  the  process  of  forensic  reasonmgs,  ftas  nowTteconiS 
firmly  established  on  the  moat  ratkmal  founaations. 

i^E^xamipation  of  so  eiienstve  alHISrT^Sall  ea- 
deavour  to  take  a  just  and  accurate,  tboagb  it  must  aeees- 
sarily  be  only  a  very  general  view  c^  the  snl^eet,  nnder 
the  following  heads : 

I.  Of  the  origin  and  general  nature  of  mortgages. 

3.  Of  }tie  mortgagor's  estate  and  equity  of  redemption. 

3.  Of  (he  estate  and  rights  ci  the  mortgagvc 

4.  Of  forecloeure. 

Vol.  IV.  17 
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(1.)  Of  the  origin  aid  generiA  nalure  of  mortgf^tt. 
The  English  law  of  mort^gea  appears  to  have  been 
borrowed,  in  a  great  degree,  from  the  civil  lavr ;  and  the 
Roman  hypotheca  corresponded  very  closely  with  the 
description  ol  a  mortga^i^e  in  our  law,  Th^gj^ra^^^ 
tained  by  the  debtor,  and  the  creditor  was  entitled  to  his  ~ 
actio  hypothecaria,  to  obtain  possession  of  the  pledge, 
when  the  debtor  was  in  default  \  and  the  debtw  had  his 
action  to  regain  possession,  when  the  debt  was  paid,  or 
satisfied  out  of  the  profits,  and  he  migh^.jfldeem  at  any 
time  before  a  sale.*  The  use  ol  mortgages  is  founded  on 
the  wants  and  coDvenience' of  mankind,  and  would  natu- 
rally follow  the  progress  of  order,  civilization,  and  com- 
merce. In  the  time  of  Glanville,  the  mortgage  of  lands, 
as  security  for  a  loan,  was  in  use,  though  during  the  feudal 
agea  it  was  doubtless  under  the  same  check  with  the  more 
absolute  alienation  of  the  fee ;  and  both  the  alienation  and 
^e  mortgage  of  land  were  permitted  only  with  the  concur- 


a  Mr.  Butler  is  of  opinioD,  th&t  moTtg«gM  were  introduced  lew 
upon  the  model  of  the  Roman  pigiua  or  hypoHteca,  than  upon  the 
cammou  hiw  doctrine  of  conditionB.  But  upon  a  view  of  the  Roman 
Iij/pothtca,  it  is  imposmble  to  withhold  our  belief,  that  the  Gngfiah  law 
of  inortgBgeH,  taken  in  its  moat  comprehennve  sense,  was  eaaeiitiall; 
borrowed  fttan  ths  dvil  law.  Thua,  in  th«  R«nan  law,  the  mortgage 
could  be  held  as  a  security  for  furllKr  advances,  (CMe,  8. 17. 1.)  and 
a  covenant  that  the  mortgage  should  be  forfeited  absolutdy  on  a  de- 
fault, was  void.  (Code,  8.  35.  3.]  So,  a  mortigagor  was  entitled  to 
due  notice  and  opportnnitj  to  redeem  before  his  ri^t  was  eitinguiah- 
ed;  and  the  pledge  could  not  be  sold,  without  a  protracted  notice,  ora 
judicial  decree.  {Codt.B.  tB.  i.  Ibid.  Zi.  3.  see.  1.]  The  mortgagee 
was  evffii  allowed  to  tack  another  incumbrance  to  his  oyfa,  and  there- 
by to  gain  a  preference  over  an  intenuediate  incumbrance-  (Dig.  SO. 
4.  3.)  The  analogy  might  be  traced  in  other  important  particnlais. 
See  PoOiier't  Pmdeda  Jvtliniaiuia,  lib.  27.  and  DicL  du  Digttl  par 
Tli^Muot-Dutaidet,  tit.  Ht/iHilluque,paitiat.  In  Doctor  Bntuxi'i  Hmo 
^A*CiMlLme,Yol.  i  p.  200— 210,  the  general  features  of  nmifitude 
between  the  Roman  /u/pol\eca  and  the  1ii"gl"ih  mortgage,  are  strong- 
ly d^neated 
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Tence  alibe  lord.*  The  Eugbah  books  distingoish  between 
a  vadium  vivum  and  oodtum  tnortumK.  The  first  is  when 
the  creditor  takes  the  estate  to  hold  and'^UJUy' ll,  Mthout 
any  limited  time  for  redemption,  and  until  he  repays  him- 
self out  of  the  rents  and  profits.  In  that  case,  the  land 
tvrvwet  the  debt ;  and  when  the  debt  is  discharged,  the 
land,  by  right  of  reverter,  returns  to  the  original  owner.  Jn 
the  other  kind  of  mortgage,  the  fee  passed  to  the  creditor, 
subject  to  the  condition  of  being  defeated,  and  the  title  of 
tEeTRInor  to  be  resumed)  on  his  discharging  the  debt  at 
the  day  limited  for  payment;  and  if  he  did  not,  then  the 
land  was  lost,  and  became  dead  to  him  for  ever."  This  latter  \ 
kind  of  mortgage  is  the  one  which  is  generally  in  use  Ih  I 
ihmmnnnj^  _Thft  Welch  mortgages,  which  are  very  tre- 
queutly  mentioned  in  the  English  books,  though  they  have 
now  gone  entirely  out  of  use,  resembled  the  vtvtm  vadium 
of  Coke,  or  the  mortuum  vadium  of  GlanviUe  ;  for  thon^ 
in  them  the  rents  and  profits  were  a  substitute  for  the  in- 
t^est,  and  the  land  was  to  be  hdd  until  the  mortgagor 
refimded  the  principal ;  yet  if  the  Twlwe  of  ljfw<  p^ta  tinA 


to  the  contrary. 


u^  woold,  ootwithBtahding  any 

■  Jecrw.  an  «,H!OUnt.°^  *^ 


a  0{(UMiiti«,Ub.  10.  ch.  6.  JV\iiU  Uetalfeudum  Miuhre  mlfigtv 
rare  tine  pemimoite  iUtut  domun.  Feud.  Ub.  !.  tit.  55, 

6  Co.  Lilt.  tOS.  B.    a  Biadu.  Com.  1S7. 

c  Pulthrope  v.  Forter,  1  Ven.  478.  The  Welch  mortgige,  unOer 
its  strict  contract,  withoat  any  nutdgotion  of  its  wverity  in  equity, 
was  anaJogdua  to  the  contiact  teimed  aniiehruit  in  the  Roman  law. 
Dig.  SO.  1. 11.  1.  It  waa  fikewiw  snalogoua  to  the  mortgage  of 
lattdsintlieagvof  GlanrillBiand  he  giTen  to  a  mortgago,  by  which 
the  creditor  was  to  receive  the  tents  and  profits  during  the  deten- 
tion of  the  debt,  without  account,  and  without  applying  them  to 
wdnce  it,  the  name  of  mortuum  wMum.  It  was  a  bard  and  uncoii- 
««enl»ouB,  but  lawttal  contract ;  and  Glanville,  with  primeTal  ftank- 
BCM  and  aufSfatjj  dees  not  scnq^  to  coDdemn  it  aa  aojnst,  while 
be  adnata  it  to  be  Uwflil;  ii^tulaeHetmhonetla.  aiatt.  lib.  10,  <A. 
6.  and  B.  The  French  axU  deU,  no.  S08S.  baa  adopted  the  BomaB 
antichresis,  with  tbU  mitigation,  that  the  rents  and  profits  w»  to  be 
applied  to  Iceep  down  the  interest,  and  the  surplus,  if  any,  to  extln- 
p^  the  priodpal. 
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Then  m  a  materia'  rififirr*^™  °'°"  '"^  ^  fintfTflri  K" 
tween  a  pledii-g  and  a  mortgage.  A  p||aH««  »f  »— n  i.  a 
d^ont^fgoooB^edeemable  on  certun  tenna,  and  eithtf 
with  or  without  a  fixed  period  for  redemption.  Delivery 
accompanies  a  pledge,  and  is  essential  td  its  raliditj.  The 
general  property  does  not  pass,  as  in  the  case  of  a  mort- 
gage, and  the  pawnee  has  only  a  special  property.  If  no 
time  of  redemption  be  fixed  by  the  contract,  the  pawnor 
may  redeem  at  any  time ;  and  though  a  day  of  payment  be 
fixed,  be  tasay  redeem  after  the  day.  He  has  his  whole  liTe- 
time  to  redeem,  provided  the  pawnee  does  not  call  upon 
hitfa  to  redeem,  as  he  hu  a  right  to  do  at  any  tune  in  his 
discretion,  if  no  time  for  redemption  be  fixed ;  and  tf  no 
such  call  be  made,  the  representatives  of  the  pawnor  may 
redeem  after  his  death.'  As  early  as  the  time  of  GJan- 
ville,  these  just  and  plain  twinciples  of  the  law  of  pledges 
were  ossmitially  recogniieti ;  and  n  "^^a^BBBBBTthat  if 
the  pledge  was  not  redeemed  byTC^TEiS'^^THnted,  the 
creditor  might  have  recourse  to  the  law,  and  compel  him 
to  redeem  by  a  given  day,  or  be  for  ever  foreclosed  and 
barred  of  his  ri^^t  And  if  no  time  of  redemption  was 
fixed)  the  creditor  might  call  upon  the  debtor  at  any  time, 
by  legal  process,  to  redeem  or  lose  his  pledge.^  The  dis- 
tinction  between  a  pawn  and  a  mortg^e^^dffl^Jj^ 
equal^^ll  BMlUai  111  BHi  fillBlliH  Mta  111  tt^  Amertciin  lawT* 
■utnTamOTt^i^nT^uoS^tflernirom  a  pledge  or  pawn  in 
llthiB,  that  the  former  is  a  conveyance  of  the  title  upon  con- 
Hdition,  and  it  becomes  an  absolute  interest  at  law,  if  not 
■redeemed  by  a  given  time,  and  it  may  be  valid  in  certain 
peases  without  fu;tual  delivery.*    According  to  the  civil  law, 


a  Sro.  Mr.  tit  Pltdga,  pL  30.  tit.  TVapoM,  pi  ZTl.  Burnet,  J. 
in  RyaQ  v.  Rowkr,  3  ft*«y,  3S8.  S69.  Mores  v.  Gorbam,  Oaen'M 
Stp.  133.  Ratcliff  V.  D«vis,  1  BaUt.  39.  Crv.  Jae.  344.  Yelr.  178. 
a.  C.  Com.yn-1  Dig.  til.  Moitgog*  by  PUdge  of  Ooodt,  b.  Demsudn; 
V.  Metcitfb,  Free,  in  CK.  419.    Vandezee  v.  Willis,  3  Bra.  31. 

b  OUuvdUe,  Ub.  10.  clt.  6.  8. 

e  The  Master  of  the  Rolb,  in  Jones  v.  Smith,  S  V«tey,  jr.  37B. 
PtaneH  m  JSbrtgagtt,  p.  3.     Barrow  v.  Paxton,  5  Johni.  Rep. 
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a.  p)^^  could  QPt  (}Q.so!d  without  judidal  lanetioii,  unless 
thsK  was  a  special  agreement  to  Uie  contrary ;  and  thi§  ia, 
dDubtlflsa,  the  law  at  this  day  in  most  parts  of  Europe.  The 
rrench  civil  code  has  adopted  the  law  of  Constantine,  by 
which  even  an  agreement  at  the  time  of  the  original  con- 
tract of  loan,  that  if  the  debtor  did  not  pay  at  the  day,  the 
pledge  should  be  absolutely  forfeited,  and  become  the  pro- 
perty (rf  the  debtor,  was  declared  to  be  void,*  While  on 
this  subject  of  pledges,  it  may  be  proper  further  to  observe, 
that  the  pawnee,  by  bill  in  chancery,  may  bar  the  debtor's  J 
right  of  redemption,  and  have  tiie  chattel  sold.  This  has/ 
frequently  been  done  in  the  case  of  stock,  bonds,  plate,  ov 
other  personal  property  pledged  for  the  payment  of  debt/ 
But  without  any  bill  to  tftrfeem.  the  creditw  may  sell  at 
oiij|irtti^  r>p-pi»titff75hw>nnhk  opportunity  to  the  debtor  to 
redeem,  and  apprizing  him  of  the  time  and  place  of  sale; 
and  Uiis  is  the  more  convenient  *Tni  r'""' f^^'f' 
AVhile  the  debtor's  right  in  the  pledge  remains  unextin- 
Jgaislied,  his  interest  is  liable  to  be  sold  on  execution  ;  and 
Ithe  purchase,  like  any  other  purchaser  or  assignee  of  the 
li&terest  of  the  pawnor,  succeeds  to  all  big  rights,  and  be- 
I  comes  entitled  to  redeem,' 


S58.  Brownv.  Beiaent,  8Jbtii.  H.  M'Lean  v.  Wsl^,  10  iUL 
471.  Garlick  v.  James,  12  Oid.  146.  Wilde,  J.  in  XPtcifc.  610. 
HsreD  T.  Law,  S  JV.  H.  R^.  13.  De  Lisle  v.  Priestmso,  1  Brown't 
Pom.  Rtp.  176. 

a  /Mt  lib.  S.  tiU  8  sec.  1.  Ftnmi  Com.  b.  t.  Code  8.  3S.  3. 
PcrecMM  on  the  Coda,  voL  ii.  69.  tit.  34.  mc  4, 6.  p.  63.  sec.  B.  BMt 
CoK.a»lheLa»i^SeoO<md,vo\.iL9t.  Gthedit  Jbrtf*'* il^erMre, 
art  0<ige.  Codt  Ont,  ut  2078.  f/utiiiUa  ^  Ot/t  Lam  ^  BoUand, 
hy  J.  Ttnderlinden,  trajuUted  by  J.  Uenryi  Eat;,  p.  180. 

b  Kemp  v.  Weetbrook,  1  Fwey,  478.  Demendray  v.  Metcalf. 
Prer.  in  Ok.  419.    Vasdetzee  t.  Willis,  3  Snt.  31. 

c  Tncker  t.  Wibon,  1  F.  Wnu.  t61.  1  Bro.  P.  C.  484.  edit  1784. 
Lockwood  V.  Ewer,  8  Alk.  303.  Hart  v.  Tea  Eyok,  9  Jahu.  Chnn. 
Jtep.  100. 

d  Kemp  V.  Weatbrook,  1  yaty,  ST8.  JV.  F,  Rtvued  5tn(Ht«*.  ml- 
ii.  36(1.  (•«,  90. 
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The  law  of  pledgee  ahows  an  yaiiirate  [pj  fffaifft "™" 
of  justice :  ana  tlie  wiadom  of  the  t^oviHioai  by  which  the 
int^esta  of  the  debtor  and  creditor  ue  equally  guaided, 
is  to  be  traced  to  the  Roman  law,  and  shinea  with  almost 
equal  advantage,  and  with  the  moat  attractive  siioplicity,  in 
the  pages  of  Glanville.  It  forma  a  atrikinit  contra8tJo_the 
common  law  mortgage  of  the  freehold,  which  was  a  feofl^ 
meht  upon  conilibt^A,  (ft-  the  creation  of  a  base  or  detenni- 
naUe  fee,  with  a  right  of  reverter  aUacbed  to  it.  The  l^al 
estate  vested  immediately  in  the  fet^ee,  and  a  mere  right  of 
re-entry,  upon  performance  of  the  condition,  by  payment 
of  the  debt  atrictly  at  the  day,  remiained  with  the  mwtga- 
got  and  his  heira,  and  which  right  of  entry  was  neither 
alienable  nor  deviaable.  If  the  mortgage  was  in  de&tilt,  the 
cowUtion  was  forfeited,  and  the  estate  became  absolute  in 
the  mortgagee,  without  the  right  or  the  hope  of  redemp- 
tion.* 80  rigorous  a  doctrine,  and  productiTg.^jiKfafcf- 
biddipg,  ano,  as  it  eventuailytaovea,  of  such  intolerable 
ipjuetice^aiufally  led  to  eiact  andacriipulouf  rqpilationa_. 
concerning  the  time,  mode,  and  mannero^eoMroin^be 
conihtion.  and  they  t>ecameaJrimportant  to  the  mortga- 
gor. The  tender  of  ihe  debt  waa  reqiHredt^eatthetime 
and  place  prescribed,  and  if  there  was  no  jdace  mentioned 
in  the  conltacl,-dia  BMWtgagor  was  bound  to  seek  the  mort- 
gagee, and  a  tender  upon  the  land  was  not  sufficient''  If 
there  was  no  time  of  payment  mentioned,  the  mortgagor 
had  his  whole  lifetime  to  pay,  unless  be  was  quickened  by  a 
demand  ;  but  if  he  died  before  the  payment,  the  heir  could 
not  tender,  and  save  the  forfeiture,  because  the  time  was 
past'  If,  however,  the  money  was  declared  to  be  payable 
by  the  mortgagor  or  its  keirt,  then  the  tender  might  be 
made  by  them  at  any  time  indefinitely  after  the  mortga- 
gor's death,  unless  the  performance  was  hastened  by  re-l 
quest ;  and  if  a  time  for  payment  was  fixed,  and  the  mortJ 
gagor  died  in  the  mean  time,  his  heir  might  redeem,  thoogU 
he  was  not  mentioned,  for  he  bad  an  interest  in  the  condi 

a  int.  sec  S3*.  b  Co.  JM.  210.  b.  e  IM.  sec.  337, 
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lion.'  ICthe  representatives  of  the  mortgagee  were  men- 
tioned  id  the  feolfinent,  whether  they  were  hein,  executors, 
or  assignees,  the  payment  could  rightfully  be  made  to  either 
of  them.** 

The  condition  upon  which  the  tajid  is  conveyed  is  usually 
^nserted  in  the  deed  of  conveyance,  but  the  defeasance 
■nay  be  contained  in  a  separate  instrument,  and  ii  tnedeed 
pe  absolute  in  the  first  instance,  and  the  defeasance  be  ex- 
ecuted subsequently,  it  will  relate  back  to  the  date  of  the 
jpnadpal  deed,  and  connect  itself  with  it,  so  as  to  render  it 
fa  security  in  the  nature  of  a  mortgage.  In  order,  how- 
j-j  lynilTir  thn  -1-^-ri  i  inmrit"  '"^T'1  ■^'be'eauent  pur- 
chasers and  mortgagees,  it,  in  paefiiamv  ^|jj(t  ^^  jy^H  and 
defeasance  should  by  "rflrftitled  together.  Aj  omission  te 
have  the  defeasance  xeffBtend,  would  operat^o  BlUbj  the 
estate,  which  was  conditional  between  the  parties,  absolute 
against  every  person  but  the  original  parties  and  their 
heirs.'  The  practice  of  placing  the  cmveyance  in  fee,  and 
tbp  condition  or  defeasance  vrtiich  is  to  qualify  it,  in  sepa- 
rate  iiiBtr,iiioent8,  is  liable  to  accidents  and  abuse,  and  may 
be  productive  of  injury  to  the  mortgagor ;  an^^^l^iiB'''^ 
of  Chancwy  has  frequently,  and  very  properly,  discouraged 
such  transactioDS.''     This  must  more  especially  be  produc- 


a  The  Lord  Cromwd's  ease,  2  Co.  79.  IM.  sec  334.  Co.  IM. 
20B.b. 

6  Ooodell'a  uk,  5  Co.  S5.  Co.  IM.  210.  Thia  cue  of  OoodeQ, 
and  Wade's  caao,  6  Co.  114.  an  Buoplea  of  the  diMossons  cm  wtut 
VBU,  ID  the  time  of  Lord  Coke,  a.  very  momentons  qoeatioD,  wbetbcrr 
tfae  abaolute  forfeiture  of  the  estate  had  or  had  not  been  incorred  by 
isaaoD  of  non-payment  at  the  day.  Such  a  qoeition,  whid)  would 
now  be  only  material  as  to  the  costs,  was  in  one  of  tboMcaaea  decided 
on  error  from  the  K.  B.  after  argument  and  debate  by  all  the  judges 


c  Dey  V.  Dimhtm,  C  Jbbu.  Ch.  Jbp.  18S.  X.  Y.  Smued  SUOuU*, 
voL  i.  756.  Harrison  v.  The  Trosteea  of  PhilUpo  Academy,  liJiam. 
Sep.  456.    Blaney  v.  Bearce,  3  Ortaiieqf,  132. 

d  Lord  Talbot,  in  CottereD  v.  Fnrchase,  Out*  ten^.  7UM,  SO. 
Baker  v.  Wind,  1  Vaey,  lS(k 
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tive  of  huard  to  tbe  righti  of  the  mortgagor,  in  those 

states  where  the  powen  of  a  court  of  equity  are  very  tpm- 

ringly  conferred,  and  where  the  character  of  ao  iiutninient 

of  defeasance  is  to  be  determined  upon  the  strict  techoicat 

principles  of  tbe  common  law,  and  must  take  effect  coa- 

currently  with  the  deed,  as  part  of  the  one  and  the  sane 

transaction.* 

In  equity,  tiie  character  of  the  conTevance  is  delMmiiMd 

;    fay  the  dear  and  certain  intention  of  the  parties ;  and  any 

/    agreement  m  tb^ dMATSHimSIRRISraBnimenE,  riiowing 

r  that  the  parties  istended  that  the  cooveyance  should  ope- 

I  rate  as  a  security  for  the  repayment  of  raooey,  will  make 

I  itjuch,  and  give  to  the  mortgagor  the  right  of  redemption.** 

A'deed  absolute  oD  the  face  of  it,  and  though  registered  as 

a  deed,  wUI  be  valid  and  effectual  as  a  mortgage,  as  be- 

twecn  the  parties,  if  it  was  intended  by  them  to  be  merely 

a  security  for  a  debt,  and  this  wonM  be  tbe  case  though  the 

defeasance  was  by  ao  agRSmORTSIting  in  parol ;  forp 

evidence  is  admisahle  to  show  that  an  absolnte_< 

intepgea  as  a  mortgage,  and  thjf  Biadeleaay         

ooiKJed  o^WBByW  Vf  fraud  or  mistake.*    When  it  is 
once  asceiUmUU  UlKl  UK  UUUMJIbiiue  is  b  be  ctmndered 


a  Land  v.  Land,  \JV.H.  Rep.  39.  Bickford  v.  Daniels,  3  ibid.  71 . 
Runlet  V.  (MM,il>id.  167.  Etskine  v.  TovBtend,  X  Jtfiw.  Rep.  493. 
Kcllenn  V.  Biowii,4  Jftu*.  JZ<p.  443.  Stockiiig  v.  Faircbild,&P>dt. 
Rtp.  181. 

b  Ta^bir  V.  WeM,  5  Jbn.  Rtp.  109.  Cuyv.  Rawbob.S  JHoh. 
Rq>.  169.  Whuf  t.  Howell,  6  JStMwy,  408.  Hesude  v.  Delurc. 
2  DftoMt.  664.  Reed  v.  Ludale,  Hardin,  6.  James  v.  Horey, 
S  Coum't  Rep.  246.  Jnon.  2  Hoyto.  36.  Dabney  v.  Green,  4  Hen. 
4  Mi^.  101.  ThompMi  T.  Davesport,l  WaA.  R^.  126.  HughcB 
V.  Edwarda,  0  trhaoL  Rep.  489. 

c  Maxwell  v.  Mouatacute,  Pree.  in  Ck.  6X6.  Lord  Haidwieke,  in 
I>in»  V.  Parker,  X  Veeeg,  335.  Harki  t.  Pall,  1  JoJbw.  Ch.  Rg>. 
504.  Waahbnnie  v.  HerriUa,  1  Dttg,  139.  Stnug  v.  Stewart, 
4  J<Am.  ck.  Rtp.  167.  Jamea  v.  Johaaoo, «  Joluu.  Ch.  B^.  417. 
Cluk  V.  Hfloby,  2  Cnaen'*  Ap.  334.  Uurphy  t.  Tiipp,  1  JHmnw'f 
Aap-  T3.  Slee  ▼.  Hsataattui  Company,  l  Paig*,  48. 
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d  u  a  mottgngo,  then  all  the  conBequences  ap- 

;  in  equity  to  a  mortgage  ara  strict^  obsenrsd, 

I  tbe  right  of  redemptKHi  it  regarded  aa  an  inseparable 

chaae  abacJnt^  for  a  given  price,  in  case  of  de&ult,  is  not 
permitted  to  interfere  with  the  lig^t  of  redetnptioQ  *  though 
an  agreement  to  g:tve  the  mortgagee  the  tigfat  of  pre-emp- 
tion in  case  of  a  sale  haa  been  anumed.  to  be  valid.''  Bat, 
at  our  public  sales,  which  always  take  place  when  tEe 
equity  of  redemption  is  feredkMed,  either  by  judicial  de- 
cree, or  under  the  operation  of  a  power  to  sdl,  no  sudi 
agreement  could  havQ  appbcdtioo ;  and  it  may  be  qnea- 
tioned  vrtiether  iit  does  not  come  within  the  equity  and  po- 
Hot  of  the  f«i>*»«l-p"''*ip'^i  ^yi*"!*  *t~>-  not  permit  affoe* 


meota  at  tha  time  of  th^  ln*n-  for  a  purchase.  m^caSTof 
defailt,  to  be  vaM. 

'Hw  mortgagssjn^y  contract  snbseqnently  to  the  mort- 
gage,  Kir  ine  purchase  or  release  of  the  equity  of  re- 
demption upon  &ir  tenns  i  and  yet  no  agreement  for  a  be- 
nefit^ interest  out  of  the  mortgaged  premises,  while  the 
mortgage  continues,  is  permitted  to  stand,  if  iropeacbed  in 
a  reasonable  time.  Tht-  [-^^nann  jp.  that  the  mortgagee, 
Snpi  his  situation,  -wields  a  very  influential  motive,  and  he 
has  great  advantage  over  ihe  mortgagor  in  such  a  traosaC- 
ti«t.*  H«  may  become  the  purchaser  at  the  sale  of  the 
mortgaged  premisea  by  the  master  under  a  decree,'  and  in 
Kew-Tork,  he  is  permitted,  by  statute,  to  purchase  at  the 
sale  under  a  power,  though  be  be  ^e  person  1^0  sells,  pro- 
vided he  acts  feirly,  and  in  good  faith ;  and  in  that  case  no 
deed  is  requisite  to  make  his  title  perfect,  but  the  affidavit 


a  Bowen  v.  fiavarda,  1  Rip.  in  Ck.  117.    Willett  v.  Wmnclt, 
1  Ver».4M. 

b  OA7  T.  Tri^,  3  £9.  Cat.  Abr.  6».  pi.  24.    9  JSoi.  3.  S.  C. 

c  Wiixon  V.  Cotter,  I  Bidgvmg.KS.    Auetin  v.  Brsdkiy,  2  Da^, 
4M.    LordRedesd<d0,ii)HiclnT.  Cooke,* Dme,  it. 

d  Ex  parte  Hand],  lJttKU.Ck.  11^.148. 
Vol.  IV.  18 
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of  tha  lale,  when  recorded,  is  sufficieat  eridoice  of  tte 
fofftfllowre.'  Without  wicb  a  statute  prorinoii  tbe  par- 
rhufl  would  be  iu5ject  t^^WKlBf^i[  a  eamtvf  «qin^, 
and  liable  to  be  impeached,  though  the  puicbaae  is  clefea> 
Hible  only  by  tha  cettui  que  trtaty  and  noi^ofado  Toid.^  ' 

Th^Jba  of  an  abaolule  aale,  with  an  agreement  for  a, 
rejgrfKnaio  within  a  given  time,  is  totally  distinct,  and  not 
nnicablo  to  mortgoget.  Such  defeasible  purchases^ 
lliough  narrowly  watched,  are  vahd,  and  to  be  t^keo 
ttrictly  u  independent  dealings  between  strangers,  and  tbe 
time  limited  for  tbe  repurchase  must  be  precisely  obaerred, 
or  the  vendor's  right  to  reclaim  his  pr(^>erty  vnll  be  losL" 

Property  of  yvwy  ^[)^,  rft*!  ^/f^  pmnnwl-  whiich  is  ca- 
M*ble~  ^  .aala-jtajijih— — A-<[l^  °" tip^-^^^p^iH^ip^^ 
~-</Hod  emptimem,  venditiimemque  rtapti,  AUH  j^tgStSfh- 
ti'oNCM  rwipere  potest.  It  will,  coiuequently,  inolude 
right!  in  reversion  and  remainder,  powildiUea  coupled  wHb 
an  interest,  rents  and  franchises;  but  a  mere  oipaatwey 
as  heir  is  a  naked  possibility,  and  not  an  interest  capable  of 
being  mode  the  subject  of  contract''  If  a  leasehold 
Bstate  be  mortgaged,  it  is  usual  to  take  themwlgag^^ 
way  ot  underlease,  reserving  a  few  days  of  the  original 
term ;  and  this  is  done  that  the  mortgagee  may  avoid  being 
liable  for  tbe  rents  and  covenants  whidi  run  with  the  land. 
It  is  now  settled,  that  the  mortgagee  of  the  whole  term  is 
liable  on  these  covenants  evon  before  entry ;  and  tbe  case 
of  Eaton  v.  Jaqueg,*  which  bad  declared  a  cootrtry  doc- 
trine, after  being  repeatedly  attacked,  wu  at  last  entirely 


a  JV.  r.  Bevued  Stolulei,  vol.  ti.  640.  sec.  7.  and  14. 

6  Hunroe  v.  Allure,  citediu  1  Cowwi'  CatainErTor,19.  Davoue 
V.  Fauning,  S  Jo/uu.  Ch.  Sep-  2S9.  Downe*  V.  Grazebrook,  S  Jttri- 
vaU,300.    Slee  v.  Muiluttui  CoiDpftn^,  1  Pa^t,ia. 

c  Burell  v.  Sabine,  1  F«m.  SSS.  £ndaworth  v.  GriffiA,  15  Hncr, 
468.  pi.  8.  Longuet  v.  Bcavran,  1  Futy,  406.  1  PmKilmJtort- 
gagu,  138.  note  T. 

d  Lord  Etdon,  in  Cwieton  v.  Leighton,  3  JStrifeaie,  667. 

a  Doug.  Rep.  456. 


Dig,- red  by  Google 


LectuM  LVIl.]       OF  REAL  PBOPERTY.  13p 

destroyed  as  an  authority.*  A  gortgage  is  usually  acoom- 
panied  with  a  bond  for  the  debt  taSSffimnmSCure!!  by 
tit ;  Cutacor^'Snol'  the  payment  of  the  money,  inserted 
in  the  mortgage,  will  be  sufficient,  and  equally  effectual 
■with  us ;  though,  in  England,  upon  a  very  narrow  construc- 
llion  of  the  sutute  of  3  fT.  ^  M.,  the  remedy  by  an 
nctkm  of  covenant  does  not  lie  against  a  devisee."  The 
covenant  must  be  an  express  one,  for  no  action  of  covenant 
will  lie  oa  the  proviso  oi  condition  in  the  mortgage,  and  the 
remedy  of  the  mortgagee  for  non-payment  of  the  money 
accortfing  to  the  proviso,  would  seem  to  be  confined  to  the 
land,  where  the  mortgage  is  without  any  express  covenant 
or  separate  iastnimenL  The  rfjaence  of  any  bond  or  co- 
venant  to  pay  the  money,  will  not  liialieTCeTnB&ttdiM  lA^ 
eltectual  as  a  mortgagCi;_^^^^ 

It  IB  usual  to  add  to  the  mortgage  a  power  of  sale  .in 
casepnCTMiir^Ec^maHSitn^morS^SSE^ofat'UP  re- 
U^^T^r^^  and  easy  manner,  without  the  expense, 


a  WtnianiB  v.  Btwanquet,  I  Brod.  ^  Biag.  S38.  It  is,  however, 
nid  to  be  better  fbr  the  mortgagee  to  takeuiaengmneiit  of  the  whole 
time,  than  <ui  underlease  b;  way  of  mortgage ;  fiji  then  the  tight 
of  renewal  of  the  leaee  will  be  in  bim.  1  Poaell  on  Jfort.  197.  n.  1. 
Bj  the  JV.  T.  BtvUed  SkOatet,  vol.  i.  739.  lands  held  adversely  may 
be  mortgaged,  tbongh  they  GBnnot  be  the  subject  of  grant. 

h  Wilson  v.  Kimbley,  7  Eatt,  198. 

c  Floyer  v.  LavingtoD,  1  P.  JFmm.  368.  Briscoe  v.  King,  Cro. 
Joe.  S31.  Yeh.  £06.  Lord  Hardwicke,in  Lawley  v.  Hooper,  3  Alt. 
278.  Dmmnumdv.  Richards,  2  Jftm^.  337.  This  doctrine  has  been 
nude  a  statute  provision  in  the  JV.  Y.  Reuiied  Staiuia,  voL  i.  738.  sec, 
1SB.  where  it  is  declared,  that  no  mortgage  shall  be  construed  as  im- 
plying a  covenant  for  the  payment  of  the  money  i  and  if  there  be  Qo 
express  covenant  for  such  payment  in  the  mortgage,  and  no  bond  or 
other  aepaiate  instrument  to  secure  pajment,  the  mortgagee's  remedy 
is  confined  to  the  land  mortgaged.  In  Ancaster  v.  Mayes,  I  Bro.  C. 
C,  494.  Lord  Thurlow,  however,  intimated  very  strongly,  that  though 
the  mortgage  was  unaccompanied  with  either  bond  or  covenant,  yet 
that  the  mortgagee  would  have  the  rights  of  a  simple  contract  credi- 
tor, fbr  there  was  sUL  a  debt ;  but  the  atatnte  in  New- York  has  disre- 
garded the  saggestion. 


-,<j.ir=^:i  by  Google 


140  UF  RKAL  PBtiPBR'nr.  LP»  Vl. 

eqSil^"*TffieYeM5oua  delay-wliich  tccrwi himw fofech>- 
Bure,  armtt,  not  on);  from  tig  difficiJ^  of  m>kipg  B^,  pro- 
per peiaooi  partiet,  bat  ehieflylro^Eepoireri^^MWpp' 
aMumea  foenS^  the  time  fin  redeinptioa  m^^m^ 
fofeclcwfe  TheWIKItUaBlHuciiUie'biAAMyUWUmi 
larged,  and  the  nle  postponed,  agaio  and  again,  from  u 
mootha  to  six  months,  to  the  great  aaitoyaace  of  the  mort- 
gagee.* Theae  powett  are  finmd  in  En^and  to  be  bo  eoft' 
venient,  that  they  are  gaining  ground  vety  tut  upon  the 
mode  (^  forecloMire  by  proceis  in  chancery.  Lord  Eldoa 
coniidered  it  to  be  an  extraordinaij  power  of  a  dang^oof 
nature,  and  one  whicfc  was  unknown  in  faia  early  practice:,^ 
He  was  <^  opinion,  that  the  pewer  ought,  for  greater  aafat^, 
to.  be  placed  in  a  third  person  as  trustee  fer  both  partiea, 
and  this  appears  to  be  still  a  [vactiee,*  though  it  is  conn- 
dered  as  rather  unnecessary  and  cumbetsome.  'Hiemoit' 
gagee  himaelf,  under  such  a  power,  becomee  a  trnit^nEf 
the'surpldl,  an  II  am  Um  ol  Ihe  sale  under  \hi  ^W^ 
be  not  giTen,  tne  sale  majHS^"  itofr^cned  py  imp  m  caan^™ 
eery."    "i'he tiue  under  t^>e po<yei  from ttiemwtJMieepIS 


a  In  Edwards  V.  Conliffi,!  Madd.  <A,Jt^.lW.  the  oeaal  order  on 
fi»«eloflaie  ww,  that  the  mortgagor  pay  in  oz  monthe,or  stand  fore- 
closed. Thii  was  aflerwuds  enlarged  to  ns  monthi  more,  thsn  to 
five,  then  to  three,  and  to  three  again. 

b  RdberU  v.  Boom,  Febniai;,  182fi.  The  power  to  sell  inaeited 
in  a  mortgage,  tboagh  unknown  to  Lord  Eldon  in  his  eaily  practice, 
is  of  amore  ancient  date  than  even  the  life  of  Lord£Idon,fi>r  we  find 
aninstance  of  it  in  Croft  v.  Powell,  Ckmyn't  R^.  SOS.  It  waa  there 
inntsd  to  be  s  valid  power,  and  the  court,  without  qneitioDiDg  its  ape- 
ratioB,  decided  the  cause  on  the  ground  that  the  mortgagee  had  not 
conTe;fed  anabaoluta  estate  under  the  power.  Loid  Eldon'a  avenion 
to  innovation  has  grown  with  his  growth,  and  fateaks  out  on  every  oc- 
casion ;  but  who  does  not  revere,  even  in  bis  errors,  the,riw<tiTC  «f  Ima- 

e  Anon.  «  JUoiM.  CK.  lUp.  IS. 

vf  ma. 
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self  ia  wiffieieDtio  bw^  Md  the  nwitgajytr  will  pot  be  com.' 

~  A  po^f  given  to  ui^Sc?^gee  to  sell  oo  do&ult,  may 
be-fMa  by  %uy  penoQ  otherwise  con^Mteot  to  mortgnge, 
of  iw  age  of  tweoty-one  yean,  though  fonnerljio  this  «tate 
hrwBB  reqiared  to  be  of  the  age  of  twenty-five ;  aad  the 
^WflTf  before  aay  proceedinga  are  had  under  it,  mnat  tie  only 
legiSUIBifor  recorded."  Thwepoweia &U ander  the  dan  of 
pow€n  a{>pendant  or  anoezedto^irmAte,  and  they  are 
powera  coupled  with  an  intereat,  and  are  irrevocable,  and 
are  doomed  part  of  the  mortgage  security,  and  vest  in  any 
person  who,  by  aasignment  or  otherwise,  becomes  entitled 
to  the  BKUiey  secured  to  be  paid.*  But  the  power  ia  not 
divisible,  aad  an  aasigniaeitt  by  the  uortgage^ol^^art  of 
bis  iatA«at  in  the  niortgfigt  debt  and  estate  will  not  carry 
with  it  a  conesponding  portion  of  the  pow«.''  There  may 
be  difficult  queatioos  uising  as  to  the  competency  of  per- 
sons to  nwHlgage  wb^  have  <miy  qualified  intereste  in  the 
estate,  or  are  invested  with  beneficial  or  tjust  powers.  Bat 
a  power  to  mortgage  inchidee  in  it  a  power  to  eze^rte  a 
mMJim>  WILU  I  l»Ab^  to  sen  ,-*  and  tb^jMOfiLS^KIU. 
would  seem  to  be,  that  a  power  to  sell  tat  the  purpoM  of 
raising  money,  will  wply  a  power  to  mortgage,  which  ia  a 
c<Hiditiooal  sale,  and  within  the  obiect  of  the  power.'  Sach 
povtrers  are  constraed  liberally  in  fiirthenuice  of  the  benefi* 
4ual  ot^ect  A  power  to  appoint  land  has  been  held  to  be 
well  executed  by  cieatug  a  cAfiIgS  UpSa  it,andap 
charge  will  indode  a  power  to  sell.*    The  e 


a  Corder  v.  Horgin,  18  Fruey,  394. 

b  JV.  r.  JRmiHd  SbiMM,  vol.  iL  645.  »oc  1  wait. 

e  Bergen T.  Bennett,  1  Coma' Cat*  in  trror,i.  Wilion  T.  Troup, 
i  Cotaat,  195.  JV.  F.  Bevi-d  SlatiiU*,i<A.  i.  73S.  sec.  lOS.  73T.  eec. 
133. 

J  Wihon  J.  Troup,  hA.  *tf. 

t  Wilson  T.  Troap,  7  Johtu.  Ch.  R^,  25. 

/  1  PmwU  OB  Jlbrl^i««f,  61.  m.  ed.  BoetoD,  ISS8. 

g  Roberts  V.  Dizall,  3  £9.  Cat.  Abr-^BB.  pi.  ]».  Eenwoifbyv. 
Bate,  6  PTwy,  793, 
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ibe  reasoD  and  pohcy  of  the  doctrine,  tbiU  a  tnwt  to  raue 
money  out  of  the  profit^^LJamLjalLi^a^BSBStJ^^ 
mH  or  mortgage,  and  suca  e  "''w'ryf **""  [f  *^f,  pff*^  hit 
bS^OTganmablished  principle  in  the  courta  of  equity.* 

But  llthrgWjfWHHWnf  W'pJMH  hp  fnyrrihtA  hy^wBtSi. 

lar  method,  it  implies,  that  the  mode  proposed  is  to  be  fid- 
lowed,  and  it  contains  a  negative  upon  every  other  nuide.^ 
Thin  nilfi  i;nnTf  -'■■vf'T  applies  to  extended,  than  to  restrict- 
eS  executions  of  powers,  for  omne  taoffit  m  te  mnttu  cox- 
ttnet,  and,  generally,  the  execution  of  a  power  will  be  good, 
thou^  it  falls  short  of  the  fiill  extent  of  the  authority.'  In 
respect,  however,  to  the  executiwi  of  a  ptower  to  sell  cm- 
tained  in  a  mortgage,  I  apprehend,  that  the  spedfic  dvec- 
tirais  usually  contained  in  the  mortgage,  and  particulariy 
iriien  tbey  are  the  subject  of  a  statute  provinon,  wiU  pre- 
clude all  departure  from  those  directions,  and  consequently 
that  the  power  in  a  mortgage  to  sell  would  not  include  a 
power  to  lease.  It  is  declared  by  statute  in  this  state,  that 
where  any  formalities  are  directed  by  the  grantor  of  a 
power,  to  be  observed  in  the  execution  of  the  power,  the 
observanc^e  of  them  is  neoessiffy;  and  the  intentions  of  the 
grantor  as  to  the  mode,  time,  and  conditions  of  its  execu- 
tion, unless  those  conditions  are  merdy  nominal,  are  to  be 
observed."  A  very  vexatious  question  has  been  agitated, 
and  has  distreened  the  English  courts,  from  the  early  case 
of  Oracet  v.  Mattiton,*  down  to  the  recent  decision  in 
WyrOer  v.  BoJd^  as  to  the  time  at  which  money  provided 
for  children's  portions,  may  be  raised  by  sale,  or  mortgage 


a  iJngoB.  V.  Foley,  S  Ch.  Cat-  306.  BheldoD  t.  Dormer,  Z  Vem. 
3ia  Tnflbrd  v.  Aehton,  1  P.  Wm*.  415.  Allan  v.  BukfaDwe, 
S  Vu.  St  Beam.  65. 

b  JojT.  Gilbert,  X  P.  Wnu.l^.     Mills  v.  Banka,  3  i6id.  t. 

c  iBherwood  v.  Oldknow,  3  ManU  S;  SeUe.  3SS.  Svgdm  on  Pov- 
en,  447.  449. 3d  London  od. 

d  Jf.  KA<i>Mwf»a{ufef,TOl.i.78B.8«C.  119,130.}S1. 

e  SirT.  Jonet,  301. 

/15fMOfi4r5ffMrf,507, 
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of  a  rerenionarjr  term.  The  history  of  the  question  a 
worthy  of  a  monaeot'B  attention  aa  a  legal  cunosity,  and  a 
sample  of  the  petplexi^  and  uncertainty  which  compli- 
cated Kttlements  "  roll'd  in  tangles,"  and  subtle  disputa- 
tionit  and  eternal  doubts,  wiil  insensibly  incumber  and  op- 
press  a  free  and  civilized  system  of  jurisprudence.  If  no- 
thing appears  to  gainsay  it,  the  period  at  which  they  are 
to  be  raised  is  presumed  to  have  been  intended  to  be, 
that  which  would  be  most  beneficial  to  those  for  whom  the 
portions  were  provided.  If  the  term  for  providing  portions 
ceases  to  be  contingent,  and  becomes  aveatedremsuinderin 
trustees,  to  raise  portions  out  of  the  rents  and  profits  (^er 
the  'Heath  of  the  paraOi,  and  payable  to  the  daughters 
coming  of  age  or  maniage,  a  court  of  equity  has  allowed 
the  portion  to  be  raised  by  sale  or  mortgage  in  the  Ufetme 
of  the  parent),  subject,  nevertheless,  to  the  life  estate.  The 
parent's  death  is  anticipated  in  order  to  make  proviaioD  for 
the  children.  The  result  of  the  very  protracted  series  of 
these  discossioiu  for  ISO  years  is,  that  if  an  estate  be 
settled  to  the  use  of  the  fiitber  for  life,  remainder  to  the 
mother  for  life,  remainder  to  the  sons  of  the  marriage  in 
strict  settlement,  and,  in  default  of  such  issue  with  remain- 
der to  trustees  to  raise  portions,  and  the  mother  dies  with- 
oat  male  issue,  and  leaves  issue  female,  the  term  u  vetted 
in  ranainder  m  tnuteet,  and  they  may  sell  or  mortgage 
such  a  reversionary  term  in  the  lifetime  of  the  surviving 
parent,  for  the  purpose  of  raising  the  portions,  unless  the 
contingencies  on  which  the  portions  were  to  become  vested 
||had  not  happened,  or  there  was  a  manifest  intent  that  the 
ntetm  should  not  be  sold  or  mortgaged  in  the  lifedme  of  the 
■  parents,  nor  until  it  had  become  vested  in  the  trustees  in 
I  possession.*  The  inclination  of  the  Court  of  Chancer; 
has  been  against  raising  portions  out  of  reversionai;  terms, 
by  sale  or  mortgage,  in  the  lifetime  of  the  parent,  as  lead- 


a  Sir  Joseph  Jekyll,  in  Evelyn  v.  Evelyn,  3  P.  Wmt.  661. 
r,340.pLll. 
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ing  to  ■  •aerifioe  of  tbe  ioterHti  of  the  ptnaa  is  icrcnioD 
or  nmaindflr ;  and  modom  aatUanttite  aaallj  coauin  i 
prohilMtoiy  dwin  «gMi»t  it.* 

A  gler^»ge  may  ariaff  jp  ■q™'T  oat  of  tbe  traiuactiaw 
<rf  w  paitiei,  whboat  tny  daed  or  expreai  contract  fer 
tM  qtecial  pmpoae.  It  iaaowwdi  aetUed  in  tbe  Eagluh 
I«r,  thai  tf  the  debtor  deponU  lA  UlM  UWIU  PIUl  a  ere. 
dkor,  it  ia  erideiioe  of  a  valid  agneiDait  fer  a  mortgage, 
and  aHiomtc  to  an  equitable  moitfage,  which  ia  not  mttra 
the  apentkn  of  the  atatate  of  fraudu  The  earliest  lead- 
ing dednon  in  a^qxHt  of  Ae  doetnne  of  oqaitable  mort- 
gagea,  bjr  the  depmit  of  tiw  Muuhnwila  of  title,  waa  that 
of  UticsflU  T.  AwmA;  m  1783."    It  waa  MIowed  br  ti>e  _ 

decirion    ■«    fftrrhv-EHnmamli  nnA  th«  ptifiripU  ilat-ljMii 

ia,  that  the  d^mot  is  eiddenee  of  an  agreement  to  make  b 
mortgage,  which  will  be  carried  into  etectttion  b^  a  oeiut 
of  aqiHty  againal  tbe  nortgagor,  and  a8  who  cham  luder 
bin,  wkb  notioe,  dther  actaal  or  eoMtructire,  of  aoeh  de- 
poait  having  been  made.  Lord  Eldon,  and  Sir  Wffiam 
Grant,  oonaidered  tbe  doctrine  aa  peniictow,  and  they  ge- 
nerally exprened  a  strong  Asapprobation  of  it,  as  breaking 
in  upon  the  statute  of  fraads,  and  calling  upon  the  coatt  to 
decide,  apon  pard  evidenoe,  what  is  the  meamng  of  the 


a  SeeCooU'i  TreaHt  milhe  Lav  of  Morlgtiga,  p.  147.  to  IfiS.  snd 
1  Pmaell  on  MoHgaga,  p.  74.  to  100.  Boaton  ed.  1SZ8,  wbere  tbe 
mimerouBcuMon  this  queBtion  are  collected;  uidtbeTeneirof  tbem 
heomaoa  a  mattw  of  aatanaluaait  whan  we  coasidar  Ae  censskss 
Iitigati<i&iAM&  huvaied  tke  ctnute  onnidiapaiit.  Mcatrfthe 
peat  iHMM  wMch  hsva  adonwd  ths  En^U  cfcaanr;  &an  tka  n^ 
of  ChulBa  n. ,  wiieD  the  fiat  lU^udkcatuB  wia  randa,  down  to  the  IKO- 
aent  daj,  have  exprewed  an  opinion,  eitfaar  for  or  against  the  expe- 
diency and  Bolidit;  of  tbe  rule.  Such  a  contiiifent  Umitation  to  tns- 
tees.  aa  the  one  in  the  instance  stated,  wodU  be  too  remote  and  void 
under  the  JV.  r.  Betiitd  rStatelai,  vol.  i.  7S3.  sea  14—17. ;  bat  tbe 
gtett  p<Hnt  touching  the  power  to  seD  or  mortgage  the  remainder  to 
raise  portions,  may  arise  in  New- York,  se  well  as  elsewhere- 

b  1  Bn.  Sfl9. 


Dig,- red  by  Google 


LfXiUire  LVU.]        OF  REAL  PftOrERTY.  I4& 

deposit*  fiat  tbe  decinon  in  Rundl  v.  Bmi^  bu  with- 
stood all  the  snbseqaent  assEuilla  upon  it,  and  tbe  principle 
is  BOW  deemed  estaUisbed  in  the  EngWb  law."  Tbe  deci- 
sions on  this  subject  have,  however,  shown  a  det^rmraed 
disposition  to  keep  witliin  the  letter  of  the  precedents,  and 
jiot  to  give  the  doctrine  further  extension ;  and  it  is  very 
jclear,  that  a  mere  parol  agreement  to  make  a  mortgage,  or 
Jto  deposit  a  deed  for  that  porpose,  will  not  give  any  title  in 
I  equity.  There  must  be  an  actual  and  6oRa,)ide  deposit  of 
sU  tlie  title  deeds  with  the  mcwtgagee  himself,  in  wder  to 
create  the  lien.'  Nor  will  such  an  equitable  mortgage  be 
of  any  arail  against  a  mtnequent  mortgage,  doly  regixteT' 
cd,  without  notice  o(  the  deposit ;  and  if  there  be  bo  registry, 
it  is  the  settled  English  doctrine,  that  the  mereeircom- 
stance  of  leaving  the  title  deeas  witti  tbe  mortgagor,  is  not, 
of  itself,  in  a  case  free  from  fraud,  sufficient  to  postpone  tbe 
iirst  mortgagee  to  a  second,  who  takes  the  title  deeds  with 
bis  mortgage,  and  withoat  notice  of  the  first  mortgagee.' 

The  vendor  of  real  estate  has  a  hen,  imder  gerhyin||  y* 
cumatanccB,  on  die  estate  sold,  for  the  purchase  money. 
The  vendee  becomes  a  trustee  to  the  vendor  for  the  pnr- 
chasc  money,  or  so  much  as  remains  unpaid,  and  the  prm- 
cipJe  18  louIIUl!ltin  natural  equity,  and  seems  to  be  inherent 
in  the  English  equity  jmispnidence.  This  equitable  mort* 
gage  will  bind  the  vendee  and  his  heirs,  and  volunteers, 
and  all  other  purchaaera,  from  the  vendee, with  notice  of  the 
existence  of  the  vendor's  equity.     Prima  facte  the  lien 


a  Ex  pule  Hugh,  11  Foiey,  403.  Norria  v.  WilkiiMon,  IS  MJ. 
192.    Ex  pute  Hooper,  19  iUd.  477. 

.  i  Ex  pute  WMtbread,  1 9  Fatty,  S09.  Jjord  EOenboiou^  in  Doe 
V.  nawke,  t  Ea*l'*  Rep.  486.  Ex  parte  EeosingtoB,  3  Vt*.  ^ 
Btamtt  7S. 

e  Ex  parte  Coomlw,  4  XaSd.  Rup.  133.  Lucu  v.  Dorrien, 
1  Taunt  Rtp.%'19.  Ex  parte  Coiiiiiig,9  r«My,  115.  Ex  parte  BuJ- 
i»tA,iCox,  243.  Norris  v.  WilfcuwHi,  12  Veteg,  193.  Ex  parte 
Peane,  1  Buot.  B.  C.  625. 

d  Beny  v.  ACntnat  Ins.  Coin|itS7,f  JbAnt.  C%.  Jt^.  603. 

Tot.  TV,  19 
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exkti  mtbont  any  special  agreement  for  that  purpose,  and 
it  remains  with  the  purchaser  to  show,  that,  irom  the  cir- 
cumstances of  the  case,  it  results  that  the  lirai  was  not  in- 
tended to  be  reserved,  as  by  the  taking  real  or  other  per- 
acHial  security,  or  where  the  object  of  the  sale  was  oot 
money,  but  some  collateral- benefit*  Id  Mackreth  v.  Sym- 
ntoM,"  Lord  Eldon  discusses  the  subject  at  large,  and  re- 
views all  the  authorities,  and  he  considers  this  doctrine  of 
equitable  lienti,  to  have  been  borrowed  from  the  text  of  the 
civil  law;?  and  it  has  been  extensively  recognised  and 
adopted  in  thesPUBtted'SiatM,'*  ~  It  has  been  a  questimi 
much  discussed,-  aa '  To  the  facts  and  circnmstances  which 
woidd  amount  to  the  taking  of  security  from  the  vendee, 
80  as  to  destroy  the  existence  of  the  Uen.  In  several  cases 
it  is  held,  tiiat  taking  a  bond  from  the  vendee,  for  the  par- 
chase  money,  or  the  unpaid  part  of  it,  affected  the  vendor's 
equity,  as  being  evidence  that  it  was  waived ;  but  the 
weight  of  authority,  and  the  better  opinion  is,  that  taking 
anoie,  Mod,  or  coveuani  h-om  1116  Whdee,  lor  Ulfe  payment 
of  the  money,  is  not  of  itself  an  act  of  waivCT  of  the 
lien,  for  such  instramuits  are  only  the  ordinary  evidence  of 
the  debt    But  taking  a  note,  bill,  or  bond,  with  distinct 


a  Chapinaa  v.  Tanner,  1  Vera.  267.  Lord  Hardwicke,  in  Wslker 
T.  Freswick,  1  FsHy,  eS9.  Lord  Rldou,  in  Austin  \.  Hakey,  s  Vity, 
4B3.  Sir  Wm.  Grant,  in  Naire  v.  Rowee,  Bnd.  759.  Hughae  v. 
Kearney,  S  Sdi.  Bf  Lef.  133.     Meigs  v.  Simctck,  0  Conn.  Rep.  468. 

b  IS  Vetty,  3S9. 

c  iWff.  lib.  18.  tit.  1.1.19. 

rf  Cole  V.Scot,  2  Wa*^.  191.  CoK  V.  PcQwick,  3  Bi66. 183.  Gar- 
son  V.  Green,  1  JcAni.  Chan.  Rtp.  308.  Pish  v.  Howland,  1  Paigt, 
30.  B«yky  v.  Greenleaf,7  WheatMi,  46.  Gilman  v.  Brown,  1  Jb- 
Mon't  Ag).  191.  Watson  v.  Wells,  5  Cbnn.  Rep.  468.  Jackman  V. 
Hallock,  1  Hamntond'i  Ohio  Rep.  318.  But  this  doctrine  of  an  eqd' 
table  lien  for  the  purchase  money  has  been  judicially  declared  not 
to  exist  in  P«inBylvania,  though  it  had  previously  been  assumed  to 
exist  there  by  very  distinguished  judges.  Eaufielt  v.  Bower,  7  Serg.  I[ 
RaieU,  64,  Semple  v.  Burd,  Sad.  28B.  It  is  sud  also  not  to  have  been 
adoptedbi  all  its  extent  in  Connecticut.  Daggett,  J.  6  Conn.  Rtp.  4S4. 
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(security,  or  takiog  digtinct  security  exclueively  by  itself, 
either  in  the  shape  of  real  or  personal  property,  from  the 
vendee,  or  taking  the  responsibility  of  a  third  persoD,  is 
evidence  that  the  seller  did  not  repose  upon  the  tien,  but 
upon  independent  secnrity,  and  it  discharges  the  lien. 
Taking  the  deposit  of  stock  is  also  a  waiver  of  the  lien  ;* 
and,  notwithstanding  the  decision  of  the  master  of  the 
rolls,  in  Grant  v.  MiUt^  holding,  that  a  bill  of  exchange, 
drawn  by  the  vendee,  and  accepted  by  hitu  and. his' partner, 
did  not  waive  the  lien ;  the  sounder  doctrine,  and  the  higher 
authority  is,  that  taking  the  responsibility  of  a  third  person 
for  the  purchase  money  is  taking  aeonrity,  and  extinguishes  . 
tfo  hen.° 

It  has  also  been  decided  by  the  Supreme  Court  of  the 
United  States,  after  a  full  examination  of  the  question,  and 
upon  grounds  that  wilt  probably  command  general  assent, 
that  the  veodyr'i'  *''^"  ''"""■^t  b^  retained  against  creditors, 
holding  qnder  a  honti  Me  conveyance  from  the  vendee." 
T6e  lien  will  prevail,  however,  against  a  rodgmen^  creditor 
of  the  vendor,  intervening  between  the  ^me  of  the  agree- 
ment to  convey  and  receipt  of  the  consideration  money, 
and  tne  kt!ual  conveyance.  Under  these  circumstanctw, 
the  vender  is  justly  consiaereil  in  the  light  of  a  trustee  for 
the  purchaser.  But  in  that  case,  an  intervening  mortgagee, 
or  purchaser  for  a  valuable  consideration,  and  without 
notice,  would  be  preferred.' 


a  Nairn  v.  Frowee,  6  Veny,  752. 

b  3  Vaey  if  Beam.  306. 

cjjilmiinv.  BroVD,  1  Mtuon,l9\.  4  Hluxaon,2ib.  8.  C.  Inthe 
Romu)  law,  from  whence  tl)e  doctrine  of  tbe  vendor's  lien  ieauppowd 
to  be  derived,  the  absolute  propert;  passed  to  the  buyer  if  tbe  seller 
took  another  pledge,  or  other  penonal  security ;  Tendite  vero  res  et 
traditK  non  alitei  emptori  acquirantur,  quam  si  it  venditor!  pretiiun 
BOlverit,  vel  olio  modo  ei  eatisfecerit,  ttlvti  expromittort  aul  ^ignore 
dalo,  Itul.i.  1.  41,  Hoc  nomine  fidejussor,  hie  intelligi  videlur. 
FtnnMif  m  but.  ft.  t. 

d  Bayley  v.  Greenleaf,  7  JFktaion,  46, 

e  Fiiwh  V.  Earl  of  Wincheleea,  1  P.  Wn**.  277.  Tbe  question, 
whether  ttldnfr  *  bond  or  bill  destroved  the  Iter,  ha*  bem  <joHe  a 
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(i.)  Of  ^  mortgagor's  eilate  and  Equity  of  iEMJomp- 
tion. 

Upon  the  eiecurion  of  b  mortgage,  the  legal  eetate  vegta 
in  t&e  mortgagee,  subject  lo  be  deteated  upon  perfonn- 
Btice  of  the  condition.  There  it  usually  in  English  mort- 
gages a  clause  inserted  in  the  mortgage,  that  until  deiiuilt 
in  payment,  the  mortgagor  shall  retain  possesstou.  This 
was  a  very  ancient  practice,  as  early  as  the  time  of  James 
the  First ;  and  if  there  be  no  such  express  egreeineDt  in  the 
deedt  it  is  the  general  understanding  of  the  parties,  and  at 
this  day  aSnostthe'uniTerealpracHce,  founded  on  a  pre- 
■amed  or  tacit  aaiwit.  'I'ecnnicaJlvspeaking.  the  mort- 
gagor has  at  law  only  a  mere  tenancy,  ana  thoris  sul^ect 
to  the  right  of  the  mortgagee  to  enter  inunediately,  and 
at  bii  pleasure,  if  there  be  no  agreement  to  the  contrary. 
He  may,  at  any  time  when  be  pleases,  and  before  a  default, 
put  the  mortgagor  out  of  posaession  by  qactmeat,  or  other 
proper  suit.  Thia  is  the  English  doctrine,  and  I  presume 
it  prevails  rery  extensively  in  the  United  States.*    The 


vexed  oae  in  the  books.  In  Fkwell  v.  Healis,  Antb.  734.  tekiag-  a 
bond  was  conridered  to  have  dertroyed  the  lien.  In  BlickbDrn  v. 
Gregson,  l  Bn>.  4S0.  I  Cote,  SO.  8.  C.  the  queation  was  raised  and 
left  undecided,  though  Lwd  Loughborough  eaid,  he  had  a  decided  re- 
membrance of  a  case,  wheie  it  was  held  the  lien  continued,  althou^ 
a  bond  waa  given.  Id  Winter  t.  Anson,  1  Stmm  it  SIvart,  434.  it 
was  held,  that  there  wms  no  lien  where  the  bond  was  taken  for  the 
pnrcbase  money,  payable  at  a  future  day,  with  intereat.  It  was  dc- 
dedded  to  the  aame  eflbct  in  Wragg  v.  the  Comptroller- General,  2 
Det*.  S.  C.  B.  509.  But  w«  have  decuioDs  directlj  to  the  contrary, 
in  White  t.  Caaanove,  1  Hayw.  ^  JoHtu.  lOS,  Cox  v.  Fenwick,  Z 
Bibb.  183.  and  Kennedy  v.  WooUblk,  3  Bayui.  197.  and  Ur.  Justice 
Story  also  draws  a  contrary  coDcIasian,  in  Gilman  v.  Brovrn,  1  Maon't 
J^p-314,;  and  be  conaden  a  note,  boDd,or  covenant  from  the  vendee, 
to  be  conast«nt  with  the  Dreserration  of  the  lien.  The  same  c^noion 
is  i^ven  in  Kennedy  v.  Vi^Ublk,  3  HatfUKtod,  197.  and  in  Fish  v.  How- 
land,!  Paig^,t0.  where  this  doctrine  of  lien  is  laid  down,  with  compre- 
hensive, accuracy  and  precision. 

a  Krch  v.  Wright,  1  Term  Bep.  37B.  BuUer,  J.    RockweU  v.  Brad- 
tey.SOHHi.  Asp.  1.    Blaneyv.  Bearce,S<?re«n(eii/;i3t.    Grskjoevt 


Lecture  LVU.]       OP  EEAl  PROPERTi .  149 

mortgagor  cannot  be  treated  by  the  mortgagee  as  a  tres- 
psBKr,  nor  can  his  assignee,  until  the  mortgagee  has  regu- 
larly recovered  pomession,  by  writ  of  entry  or  ejectment. 
The  mortgagor  in  poaaesBJoa  is  considered  to  be  so  with 
the  mortgagee's  assent,  and  is  not  liable  to  be  treated  as  a 
trespasser.*  The  mortgagor  is  allowed  in  New-Yoit  eren 
to  sustain  an  action  of  trespass  against  the  mortgagee,  or 
those  claimiag  under  him,  if  he.  undertakes  an  entry  wbUe 
the  mortgagor  is  in  possession."  It  was  anciently  held, 
that  so  long  as  the  mortgagor  remained  in  possession, 
with  the  acquiescence  of  the  mortgagee,  and  without  any 
covenant  for  the  parpose,  he  was  a  tenant  at  will."  This 
is  also  the  language  very  frequently  used  in  the  modern 
cases ;  but  its  accuracy  has  been  qnestioned,  and  the  pre-  _ 
vailing  doctrine  is,  that  he  is  not  a  tenant  at  will,  for  no 
rent  IS  reserved ;  ana  so  long  as  he  pays  his  interest,  he  is 
not  accountable,  in  the  character  of  a  receiver,  for  the 
rents.  The  contract  between  the  parties  is  for  the  pay- 
ment of  interest,  and  not  (or  the  payment  of  rent.  He  is 
only  a  tenant  at  will,  sub  modo.  He  is  not  entitled  to  the 
emblements,  as  other  tenants  at  will  are ;  and  he  is  no  bet- 
tet  than  a  tenant  at  sufierance,  and  is  not  entitled  to  notice 
to  qtiit  before  as  ejectment  can  be  maintained  against  lum.^ 


TowiiB«iid,  a  JVou.  Sep.  483.  PwBom,  Ch.  J.  in  NewaU  v.  Wright, 
9  .Won.  Rep.  ISe.  ColniBii  v.  Pack&r<],  16  Ibid.  39.  Simpson  v. 
AnunoDS,  1  Bmtej/,  ITS.  H'Call  v.  Lenox,  9  Serg.  tr  Ravle,  303. 
thongfa  iBhoaldinferftomtheluiguage  of  the  last  case  cited,  that  the 
qeotnient  would  not  Ue  until  *ftei  a  deftult. 

«  Bee  the  o[nnioD  of  Jackson,  J.  in  FHchbury  Cotton  Man.  Co. 
v.Helven,  15  JVou.  Rep.S68.  and  the  case  of  Wilder  v.  Houghton, 
I  Pick.  m. 

b  Ronjan  t.  Henereau,  1 1  Johu.  Aep.  534.  Jacbson  v.  BronEoti, 
19  IbiA  3S6.    DickenaoD  t.  Jaefawn,  6  Coven,  147. 

•;  PoWHelf  V.  Blackmail,  Cro.  Jae.  GS9.' 

d  Eeech  i.  Hall,  Doug.  31.  Mosea  v.  OaDiroore,  Ibid.  279.  BuUer. 
J.  in  Birch  v.  Wright,  1  Term  Aep.  383.  Thunder  v.  Belcher,  3  Eait, 
449.  Sir  Thomas  Plmner,  is  Christopher  v.  Spaibe,  2  Jac.  S;  Walk. 
W4.     S  BiDfAom,  4St.  With  respect  to  notice  to  quit,  the  Americau 
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But  whatever  diaracter  we  may  give  to  the  mortgagor  ra 

poSMBsion  by  Bufferance  of  the  mortgagee,  he  is  stffl  a 
Untott.*  He  i§  a  tenant,  howerer,  under  a  peculiar  rda- 
lion,  and  he  has  been  said  to  be  a  tenant  from  year  to  year, 
or  at  will,  or  at  sufferance,  ot  a  quati  tenant  at  soiferance, 
according  to  the  shifting  circumstances  of  the  case ;  and 
perhaps  the  denomination  of  mortgagor  conveys  distinctly 
an^  precisely  the  qualifications  which  belong  to  his  anmnB' 
lous  character,  and  is  the  most  appropriate  term  that  con 
be  used.'' 

It  is  the  language  "f  *hf.  ]S[iir*'»h  boaka.  that  a  mort- 
gagor,  being  m  the  nature  of  a  tenant  at  will,  has  no  power 
to  tease  the  estate ;  and  his  lessee  upon  entry  (but  not  the 
mortgagor)  would  be  liable  to  be  treated  by  the  mortga- 


antboiities  difibr.  Id  MuBMhusett«,  Coimecticat,  uid  Peimsj'lvaBia, 
and  prob&bly  in  other  st&tea,  the  Bnglisb  rule  is  followed,  uid  the  no- 
tice ianot  requisite.  Kockwell  v.  Bradley,  S  Conn.  Ji«p.  1.  Wake- 
nan  T.  Banks,  ibid  416.  Groton  v.  Boxborough,  6  Mait.  Rep.  50. 
Duncan,  J.  in  0  Serg  tf  Rauik,  311.  Bat  in  New- York,  hj  a 
■sriei  of  decisions,  notice  to  quit  was  mivired  befwe  the  mort- 
gagor could  be  treated  aa  a  trespaeeer,  and  anbjected  to  an  action 
of  ejectment.  It  was  required,  on  the  ground  of  the  i«inty  <rf'  estate, 
and  the  relationship  of  landlord  and  tenant,  and  which  is  a  tenancy  at 
will  by  implication  i  but  the  rule  did  not  apply  to  a  purchaaer  fhnn  the 
mortgagor,  for  there  the  priority  had  ceased.  Jackson  v.  Laughfaead,e 
Joluu.  Rep.  7S.  Jackson  v.  Fuller,  4  Ibid.  115.  Jackson  v.  Uop- 
kina,  IB  ibid.  48T.  But  now  by  the  JV.  r.Aeewed  Statelet,  vd.  it.  3U. 
aec  G7.  all  tbia  do9trine  of  notice  is  superseded,  and  the  acticai  of  eject- 
ment itself,  by  a  mortgagee  or  liis  assigns  or  representativeB,  abolished. 
The  mortgagee  is  driven  to  rely  upcm  a  qkedal  contract  for  the  pos- 
sesBioD,  if  be  wishes  it,  or  to  the  remedy  by  fbreclosure  and  sale,  upon 
a  default!  and  tbia  alteration  in  our  local  law  would  appear  to  be  a 
reaaoDable  provisi<Hi,  and  a  desirable  improvement.  The  action  of 
ejectment  not  being  a  final  remedy,  is  vexatious,  and  the  poeseamon 
under  it  terminsieB  naturally  in  a  litigious  matter  of  account,  and  a 
deterioration  of  the  premises. 

a  Patridge  v.  Bere,  5  Borau.  ^  Aid.  604. 

b  BuUer,  1.  in  Birch-v.  Wright,  1  7Vm  Btp.  3B3.  Sir  Thomas 
Plumer,  in  Chobaondelly  v.  Clinton,  S  Joe.  4  Watk.  183.  CMew 
/A«  Law  ^  MoTlgagt,  397—334.  Cttwwtry*  JVW»  to  1  PoKtU, 
lfi7.  ITS.  *>dit.  Borton.  msB, 
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gee  as  a  treapasser,  or  duBeisor,  or  lessee,  at  bis  electioD. 
This  is  supposed  by  Mr.  Coventry  to  be  the  better  opinion.' 
Twease  of  the  mortgagor  is  said  to  amount  to  a  disseisiD 
^rthe  mortgagee,  which  renders  the  lessee  upon  entry  a 
^nroDg-doer.     But  the  justice  and  ^gdsense  of  the  case 
'is,  that  the  assignee  of  tne  mortgagor  is  no  more   a  ttes-l 
passer  than  the  mortgagor  himself ;  and  the  mortgagor  hnsX 
a  right  to  lease,  sell,  and  in  every  respect  to  deal  with  the  i 
mortgaged  premises  as  owner,  so  long  as  be  is  permitted  to  1 
remain  in  poseesaion,  and  so  long  as  it  is  understood  and   I 
held,  that  every  person  taking  under  him  takes  subject  to  i 
all  the  rights  of  the  mortgagee,  unimpaired  and  imaffectej,  i 
Nor  is  he  hable  for  the  rents ;  and  the  mortgagee  must  re- 
cover the  possession  by  r^ular  entry,  by  suit,  before  be 
can  treat  the  mortgagor,  or  the  person  holding  under  him, 
as  a  trespasser.  This  is  now  the  better  and  the  more  intelli- 
gible American  doctrine ;  and  in  New-York,  in  particular, 
since  the  action  of  ejectment  by  the  mortgagee  is  abohsh- 

Ied,  a  court  of  law  would  seem  to  have  no  jurisdiction  over 
the  mor^gee's  interest  He  is  not  entitled  to  the  posses- 
sioD,  nor  to  the  rents  and  profits ;  and  he  is  turned  over  en- 
tirely to  the  courts  of  equity.  *"  In  ascending  to  the  view  of 
a  nxHlgage  in  the  cootsmplation  of  a  court  of  equity,  we 
leave  all  these  technical  scmpies  and  difficulties  behind 
OS.  Not  only  the  original  severity  of  the  common  law, 
treating  the  mortgagor's  interest  as  resting  upon  the  exact 
performance  of  a  condition,  and  holding  the  forfeiture  or 
tbe  breach  of  a  condition  to  be  absolute,  by  non-payment 
or  tender  at  the  day,  is  entirdy  relaxed ;  but  the  nairow 
and  precarious  character  of  tbe  mortgagor  at  law  is 
changed,  under  the  more  enlarged  and  liberal  jurisdiction 
of  the  courts  of  equity.  Their  influence  haa  reached  the 
courts  of  law,  and  tbe  case  of  mortgages  is  one  of  the  most 


a  1P(nBeU,1S9.  note  180— las.  See  kIw  Thander  v.  Belcher,  2 
JEMt  449. 

b  JackaoD,  J.  in  16  JHom.  Jtep.  S70.  Parker,  Ch.  J.  1  Pick.  9U. 
1hs]iC»a,3-9Stit-<rltmBle,3U.  Jf.  Y.  Rented  SlatuUt,  vol  u.3n 
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sftlendHl  instancfls  io  Uk  hwtory  of  our  juiiipnideace,  o£ 
tbe  biumph  of  equitable  priac^>le«  over  technical  rules, 
and  of  the  homage  which  thoM  pnoeiplea  have  received  b; 
their  adoption  in  the  courta  tjf  law.  Without  any  pro- 
phetic anticipation,  we  may  now  well  my,  that  "  returoi^ 
justice  lifts  aloft  her  scale."  The  doctrine  now  regarded 
as  a.  settled  principle,  was  kid  down  in  the  reign  of  Charies 
L  very  fiautiougly,  and  with  a  Kn^wlouMMH  of  opinioD, 
"  The  court  conceived,  aa  it  was  obwrved  in  cbaacoy,  ' 
that  the  aaid  lease, .  being  but  a  security,  and  the  moo^ 
paid,  though  not  at  tbe  day,  the  lease  o«^  to  be  void  in 
equity."*  The  equity  of  redemption  grew  in  time  to  be 
Mich  a  favourite  with  tbe  courts  of  equity,  and  was  so 
h^hly  cherished  and  protected,  that  it  became  a  maiim. 
that "  onc^  a  iiM»tp;«y  always  a  mMlpare."  The  objc^l 
of  the  rule  is  to  prevent  oppreasi<Hi,  and  contiacte  made  I 
with  the  mortgagor  to  lessen,  eHrfmirassiOr  restrain  the! 
right  oS  redemption,  are  regarded  with  jealoosy,  and  geDe-| 
rally  set  aside  as  dangerous  agreements,  founded  in  un-l 
conscientious  advantages  assumed  over  the  necessities  o| 
the  atortgagor.  The  doctrine  was  established  by  Lord 
Nottingham  as  early  as  1681,  in  Ntwanab  v.  Bonkam}*' 
for,  in  that  case  the  mortgagor  had  covenanted,  that  if  the 
lends  were  not  redeemed  in  his  lifetime,  they  should  neva 
be  redeemed ;  Imt  the  chancellor  held,  that  the  estate  was 


a  Emonnel  Collie  v.  Evajis,  I  Rep.  in  Oi.  10.  In  tin  cue  of 
Roseeeniek  v-  Bartoa,  1  Ckuei  in  Ch.  217.  Bii  Hsttlww  Hale,  when 
Chief  JufAice,  showed  that  he  h&d  not  risen  above  the  rojets  and  pre- 
judiees  of  bis  age  od  tkis  sui^ect,  for  be  complained  ^-sry  severely  of 
tbe  growth  of  equities  of  redemptioD,  ae  hsving  been  too  much 
Avoured,  tmd  been  carried  too  fkr.  In  14  Richard  11.  the  ParliainMit, 
he  said,  would  not  adroit  of  tbisequity  of  redemptimi.  By  tbe  growth 
of  e^oitj,  tbe  heart  of  tbe  common  law  was  eaten  ont  He  cora- 
pteined  that  an  eqoity  of  redemption  was  transferrable  ftoni  <uie 
to  another,  tlKK^h  U  common  law  a  ftoAnent  or  fine  wmdd  have 
cstinguiebed  it ;  he  declared  be  would  not  &vour  the  eqnity  of  w- 
demption  beyond  existing  precedents. 

6  1  Vertt.  f.    S  rent.  384.     1  Ftm.  S8«.  S.  C. 
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IredeenmUe  bf  the  heir,notwitb«taiui[iDg  the  agreemoDt ;  sod 
tboi^h  the  decree  in  that  case  waa  st^Mequently  ravened,  it 
wai  npon  ^MCta]  circamBtanccs,  not  Meeting  the  principle. 
^nie  flame  general  doctrioe  was  pursued  in  Howard  v.  Bar- 
fw,*  and  it  parades  all  the  subseqneat  and  modem  cases 
,  >n  the  ml^ect,  both  is  England  and  in  this  coontiT.'' 
The  equitf  doctrine  ic,  that  the  mortgage  is  a  mere  se- 
nrii^kM  Uiy  llelH,  UU  mil;  a  cbaHel  intwest,  and  that 
mtil  a  decree  of  j<»«elomire,  the  mortgagor  contmuet  the 
«al  tmoet  of  the  fee.  The  equity  of  redemption  ia  coa- 
sidered  to  be  tfie  real  and  beneficial  estate  tanti^nuot  to 
the  fee  at  latr,  and  it  is,  accordingly,  held  to  be  de«cen^le  I 
by  inheritance,  densaUe  by  will,  and  alienable  by  deedJ 
precisely  as  if  it  were  an  absolute  estate  of  inheritance  al| 
law,*  l^e  courts  of  law  have,  alio,  by  a  gradual  and 
almost  insensible  progress,  adopted  these  equitable  views 
of  the  subject,  which  are  founded  in  jnstice,  and  accord 
with  the  true  intent  and  inherent  nature  of  every  such 
transaction.  Except  as  against  the  mortgagee,  the  mort- 
gagor, while  in  possession,  and  before  foreclwure,  is  re- 
garded as  the  real  owner,  and  a  freeholder,  with  the  cvrA 
and  political  rights  bd<Higing  to  that  character;  whereas 
the  mor^^^iee,  notwithstanding  the  form  of  the  convey- 


a  1  Tern.  IM. 

6  InSetoDT.  Siaie.l  Vuey.StS.  Lord  Sldon  oboerved,  that  the 
doctrine  of  the  cooft  gave  coiint«iujice  to  the  Btrong  declu«tum  of 
LordTfaarkw.thstno  mreetDsnt  of  the  parties  would  alter  the  ri|^ 
of  ndnnpticai.  And  aa  to  the  recognition  of  the  doctrine  «rith  as, 
see  BoMiidga  v.  Gilleepie,  S  Johu.  Ch.  Sq>.  30.  Clark  v.  Heory, 
2  Cowen't  Rip.  324.  Wilcox  v.  Horria,  1  Murpky,  117.  In  New- 
comb  V.  Bonham,  1  Vent.  7.  Lord  Nottingbain  held,  that  the  mort- 
gafee  nught  compel  the  mortgagor,  at  any  time,  to  redeem,  or  be  fore- 
cloeed,  even  tSongh  tkera  viae  a  tpedal  agretnteiU  in  the  mortgage  that 
OtemorlgagwtMutohtneMtviholelifaimeto  redeem;  but  his  bdcccb- 
eor,  on  a  rehearing,  (1  Vera.  232.)  revereed  lus  decision,  and  held, 
that  the  party  had  Us  whole  lifbtime,  according  to  his  contracti  and 
this  last  decree  was  affirmed  in  Parliament. 

c  Casbome  v.  Bcatte,  1  Allt.  603.    3  Jat.  Sf  Walk.  194.  note  S.  C. 
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ance,  has  onlf  a  chattel  interest,  and  bia  mortgage  is  a 
mere  Mcuriljr  for  a  debt  Thii  is  the  conclusion  to  be 
drawn  from  a  view  of  the  English  and  American  anthori- 
ties.*  The  equity  of  redemption  is  not  liaMe,  under  the 
English  law.  to  sale  or  execution  at  real  catate.''  It  is  held 
to  be  equitable  assets,  and  is  marshalled  according  to 
equitj  principles.*  But,  in  this  country,  the  rule  has  wetf 
exteusifely  prefailed,  that  am  equit?  of  Ffilffnpl'""  If" 
Tendiblcai  real  property  on  M-eiaaaiiaa-tf  law,  and  it  Ja 
also  chargeaoie  with  the  dower  of  the  "'fi*  "f  (^»  "*™*gn- 
gor.5_Xtp  the  6Uwr  toMJ,  Uie  estate  of  the  mortgajtee.  Be- 
Ime  foreclosure,  la  not  tde  subject  of  execution,  not  even 
though  there  has  been  a  de&alt,  and  the  condition  of  the 
mortgage  forfeited.*  The£ngUBhpolicyledtoaneai]7ad(^ 
tjon  of  thrae  just  and  reasonable  views  of  the  character  of  a 


a  The  King  t.  St.  Micbaek,  Doug.  Rep.  G30.  The  King  v.  £•]- 
ington,  1  fair*  Rxp.  28B.  Jackson  t.  WiUurd,  4  Johu.lUp.  dl. 
Riinjran  t,  Hersereiu,  II  &id.  534.  Hnnttngton  v.  Smith,  4  Cbm. 
Btp.  S35.  WiUingtoD  v.  Gale,  7  Matt.  Ibf.  136.  M'Call  v.  Lenox, 
9  Sny.  4  Bavle,  302.  Ford  v.  Philpot,  5  Harr.  ^  John.  StX.  Wil- 
epn  V.  Troupt  1  Coteta'i  Rep.  19&.  Ekton  i.  Whiting,  3  Piek.  Aqn. 
484.  Blane;  v.  Beajrce,  2  GretnUqf,  132.  The  growth  and  conacdi- 
datiou  of  the  American  doctrine,  that  until  foreclosure  the  moitgegor 
remains  seised  of  the  freehold,  and  that  the  mortgagee  has,  in  efect, 
but  a  chattel  interest,  was  fiilly  shown,  and  ably  inustrated,  hy  the 
Chief  Justice  of  Connecticut,  in  Clark  v.  Beach,  6  Gum.  Rip.  la. ; 
and  these  generslprinapleswerenot  questioned  by  the  court 

b  Lyster  v.  Dolland,  L  Kwey,  jun-  431,  Scott  v.  Scholey,  8  Eiul't 
Bg>.  467.    Metcalf  v.  Schofey,  5  Boi.  *  PuU.  461. 

c  Pluoket  V.  Penson,  2  Atk.  2B0.     1  retey,}\iii.  436.  8.  C. 

d  Waters  v.  Stewart,  1  Cotnet'  Guei  in  Error,  47.  Hobart  v. 
Friable,  6  Cnu».  Asp.  593.  Ingeisoll  v.  Sawyer,  3  Pick.  Rip.  276. 
Ford  V.  Philpot,  fi  Harr.  4-  Johtu.  312.  New-Hampehire  would  ^ 
pear,  however,  to  form  an  exception  to  the  general  practice  of  Belling 
an  equity  of  redemption  on  execution  at  law.  Woodbury,  J.  in  2  A*. 
//.  Rtp.  IS. 

c  Jackson  v.  Willard,  4  Jokat.  Rep.  41.  Blanchard  v.  Colbum, 
le  Mom*.  Rep.  345.  EatOD  V.  Whi^g,  3  Picfe.  R^.  484.  HttOtmg- 
ton  T.  Smith,  4  Ctom.  Rep.  335. 
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mottgagor,  and  it  was  settled  in  the  reign  of  Charles  11., 
that  the  executor,  and  not  the  heir  of  the  mortgagee 
io  fee,  was  entitled  to  (he  nuntgage  money;  for,  as 
Lord  Nottingham  observed,  the  money  first  came  from 
the  personal  estate,  and  the  mortgagee's  right  to  the 
land  was  only  as  a  secu^ty  for  the  money.*  It  was,  also, 
by  the  statute  of  7  and  8  ^tn.  IIL  that  mortgagors  in  pos<- 
sestion  were  allowed  to  vote^for  members  of  Parliament. 
The  mortgagor  may  exercise  the  rights  of  an  owner 
while  itrVUHmilUlf,  {llUVlUtiftniti  does  nothmg  to  impair 
the  security ;  and  a  court  of  chancery  will  always,  on  the 
application  of  the  mortgagee,' and  with  that  object  in  view, 
stay  the  commission  of  waste  by  Uie  process  of  injunction.^ 
Bat  an  action  at  law  by  the  mortgagee,  will  not  lie  for  the 
commission  of  waste,  because  he  has  only  a  contingent 
interest  f  and  yet  actions  of  trespass,  quttre  daiamitjregU, 
by  the  mor^agee,  for  the  commission  of  waste,  by  destroy- 
ing timber,  or  removing  fixtures,  have  been  sustained 
against  the  mortgagor  in  possession,  in  those  states,  where 
they  have  no  separate  eqoity  courts  with  the  plenary  pow* 
ors  of  a  court  of  chancery.**  The  interference  with  the 
discretion  <^  die  mor^agor  is  not  carried  fiirther,  end,  in 
ordinary  cases,  he  is  not  bound  to  repav,  and  keep  ^e 
estate  in  good  order;*  and  there  is  no  instance  in  which  a\ 
court  of  equity  has  undertaken  to  correct  permissive  waste,  I 
or  to  compel  the  mortgagoir  to  repair ;  though  cases  of  neg- 1 
iigence  rapidly  impairing  the  security,  without  any  overt  | 
act  whatever,  would  address  themselves  with  peculiar  force 
to  the  courts  of  equity  in  this  state,  since  the  mortgagee  is 
now  deprived,  by  statute, of  the  power  of  takingtbe  estate 


a  TJwmborougb  v.  Baker,  3  Smnri.  Bep.  638.  Tftbor  v.  Tabor, 
ibid.9M. 

b  Lord  Hudwicke,  in  Robinson  t.  Litton,  3  Atk.  309.  Ibid.  133i 
3t*Aj  t.  Waldroo,  S  Joluu.  Ch,  Rcf.  14fl. 

o  Peterson  v.  Clark,  16  Joluu.  Rep.  305. 

d  Smith  T.  Goodwin,  2  Ontnkaf,  173.    Stowellv.  fike.ibnkitsr 

a  Campbell  v.  Hacomb.  4  Johm.  Ch .  Rep.  SS4- 
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tber.  The  principle  of  equity  in  these  csmb,  is  clear  and 
himioous,  and  it  \t  deeply  ingrafted  in  general  juri^Kii- 
dehce.* 

(3.)  OftheeitatemdrigMUofthemortgagte. 
I  We  have  seen,  that  the  mortgagee  may,  at  any  timef 
Jeater  and  take  pomearion  of  the  land,  by  qectment  or 
Iwrit  of  «)try,  though  he  cannot  make  the  mortgagor 
I  account  for  tlie  past,  or  by-gone  rents,  for  he  possessed  in 
I  bis  own  right,  and  not  in  the  character  of  receirer.''  He 
Boay,  without  suit,  obtain  possession  of  the  rents  and  pro- 
fits from  a  lessee  existing  prior  to  the  mortgage,  on  ^ving 
him  notice  of  his  mortgage,  and  requiring  the  rent  to  be 
paid  him,  and  in  default  he  may  distrain.'  The  case  of 
Matt  T.  Oedlmore  applies  the  right  and  the  remedy  of  the 
mortgagee,  to  the  rent  in  arrear  at  the  time  of  the  notice, 
as  well  as  to  the  rent  accruing  subsequently,  and  that 
case  was  cited,  and  the  principle  of  it  not  queatioDed, 
in  AJeAome  v.  Gomme^  though  it  would  seem  to  be 
now  understood  in  chancery,  that  the  mortgagor  is  not 
laccountable  as  receiver  for  the  rents,  and  that  the  rent 
^ue  prior  to  the  notice  belongs  to  the  mortgagor.'  But 
the  case  of  Moat  v.  Qaliimore  has  been  considered  as 
good  law,  to  the  whole  extent  c^  it,  by  the  courts  of 
law  in  this  country/  and  the  distinction  taken  is  between 


«  Sir  Wm.  Hubert's  caw,  3  Co.  14.  t  PomUmMortgagayMS. 
b.  Btevens  v.  Cooper,  1  Jolmt.  Ch.  Btp.  4t5.  Scribner  v.  Hickok. 
Aibid.  630. 

6LordHardwicke,iiiHeidvLonlOrT«r;,S.«t.e44.  aticlHifgii» 
v.  Ywk  Buildings  CMnpany,  t  Alt.  107.  Parker,  Gh.  3.  in  Wilder 
V.  Houghton,  1  Pick.  90. 

0  Hon  V.  Gallimare,  Doug.  Rep.  £79.  BuUer,  J.  id  ffircb  r. 
Wrigbt,  1  7>rm  Rtp.  378. 

d  i  BiMg.  54. 

«  Ex  parte  Wilson,  2  Vu.  4  Seam.  SSS. 

/  Suden  v.  Tan  Sickle  and  Garrison,  3  KoUed,  913.  H'Kircbn 
V.  H^|riey,  16  Jahttt.  R^.  X89. 
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a  lease  made  by  the  mortgagor  prior,  and  one  made  subse- 
qneat  to  the  mortgage.  In  the  latter  CMe.  it  is  admitted, 
tfiat  the  mortgagee  cannot  distrain,  or  sue  fw  the  rent,  be- 
cause there  is  no  privity  of  contract,  or  of  estate,  between 
the  mortgagee  and  the  tenant  But  if  the  subsequent 
tenant  attorns  to  the  mortgagee  after  the  mortgage  has  be- 
come fwfeited,  he  then  becomes  his  tenant,  end  is  answer- 
able to  him  for  the  rent*  The  statute  ot  II  Geo.  It  e. 
19.  expressly  admitted  of  the  attornment  to  the  tenant  (and 
whether  the  tenancy  existed  before  or  after  the  date  of  the 
mortgage,  has  been  held  to  make  no  difierence)  to  the 
mortgagee  after  forfeiture,  and  this  provision  has  been  io- 
vorporated  into  the  statute  law  of  this  country.  *■  It  will 
depend,  therefore,  upon  the  act  of  the  tenant,  unda  a 
lease  irom  tne  mongagw  subsequent  to  tlio  mortgage,  whe- 
ther the  mortgagee  can  sustain  a  suit  or  distress  for  the 
rent  prior  to  bis  recovery  in  ejectmrnit  In  this  state,  I  ap- 
prehend, the  mortgagee  can,  in  no  case,  without  such 
attornment,  have  any  remedy  at  law  for  the  rent,  for  he  is 
deprived  of  any  action  to  recover  the  possesion ;  and  if  he 
gains  the  possession,  it  must  be  by  contract  with  the  mort- 
gagor, or  by  one  with  the  tenant  subsequent  to  the  for- 
feiture, or  by  the  aid  of  a  court  of  equity,  and  which  aid 
would  be  afforded  when  the  pernancy  of  the  rents  and  pro- 
fits becomes  indispensable  to  the  mortgagee's  indemnity. 

If^e  mortgagee  obtains  possession  of  the  mortgaged 
praniscs  before  foreclosure,  he  will  be  accountable  for  the 
anuel  receipts  of  rents  and  profits,  and  nothing  more, 
Jmless  they  were  reduced,  or  lost  by  his  wiliiil  default,  w 
gross  negligence.*  By  taking  possesnon,  he  imposes  upon 
himseir  the  duty  of  a  provident  owner,  and  he  is  bound  to 


a  JooM  V.Clark, SO  JoAm.  Rtp.  51.    Hagill  v.  Hinsdale,  0  Cdw), 

6  JV.  Y.  lUrittd  Statuitt,  vol.  i.  744.  see.  3.  JVaeJengy  Serited 
Imm,  19t.  sec.  17.    3  BaiiUd,  317. 

c  Anon.  1  Vtm.  44.  \  Eq.  Ou.  Mr.  3S8.  p).  1 .  Robertson  v. 
CunpbeU.  i  CalL  438.    B«]li^g«^  v.  Woraley,  1  BOA.  19&. 
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recover  whatsoGh8tiowiieriroiild,witbreaH»tUedifigeace, 
bare  receiTed*  He  nay  chu^  for  tbe  eipensea  of  a  bu- 
Itff  M*  receiver,  wben  it  becomes  proper  to  empltqr  one,  bnt 
he  is  not  entitled  to  make  any  dbarge,  by  waj  of  ooramia- 
sioD,  for  his  own  trouble  in  collecting  and  receinn;  the 
rents."  Tbi§  is  the  English  nile,  and  the  evident  policy  of 
it  is  to  guard  against  abuse  in  ewes  «4iere  tbeie  might  be 
a  strong  temptation  to  it ;  and  the  rale  has  been  fallowed 
in  New-York  and  Kentocky,  while  in  Manachusettt  a 
eomsiission  of  five  per  cent  is  allowed  to  the  mortgagee 
for  managing  die  estate."  The  mortgagee  in  poeaesaaa  is 
likewise  allowed  for  necessaty  expenditares  in  kee^nng  the 
estate  in  repair,  and  in  defmding  the  title  f  but  there  has 
been  coosiderable  diveraity  of  opinion  on  the  questicHi, 
whether  he  was  entitled  to  a  charge  for  beneficial  sad  per- 
manent improvements.  The  clearing  of  uncukinted  land, 
tbeagh  an  imfwovenent,  was  not  allowed  in  Moore  v. 
CMIe,  cm  accoont  of  the  increasing  difficulties  it  woidd 
tfirow  in  the  way  of  the  ability  of  the  debtor  to  redeem. 
But  lasting  improvements  in  building  have  been  aBowad  in 
En^and  ander  peculiar  circumstances,*  and  they  hare 
been  sometimes  allowed,  and  sometimes  disallowed,  in  this 
country.'    llie  mortgagee  in  posseastoo  holds  the  estate 


a  WilUaina  v.  Price,  I  Sim.  fy  Stu.  581.  3  PoueO  on  Morlgagtt, 
H9 .  a.  note.    Hughes  v.  WiUianu,  1 S  f^tteg,  403 

(  Bonetbon  V.  Hoctonore,  1  Vem.  SIS.  Ftench  v.  Buon, UDcv 
ISO.  Godfie;  v.  WUbob,  3  Oid.  SIT.  Uagsbtflfe  t.  Fenwiok, 
10  Fawy,  405.    IHyim  v.  Dmdy,  3  Jttulif.  CX  A^  K. 

c  Moon  V.  Gd>le,  1  Jobiu,  Ch.  ibp.  385.  Breckcmidge  v.  BivfitB, 
«  MarAaU,  330.    Gibeon  v.  Crehore,  *  Fide.  148. 

4  Godfrejv.  WatBMi,3  ^tt.  £17.  Lord  Alnalej,  ta  4  Vaey, 
480.  Moore  v.  Cable,  1  Joluu.  Ch.  Btp.  385.  Sumdera  v.  FroM. 
SFide.u». 

a  Ezton  t.  Greaves,  1  F«rn.  138.  Talbot  v.  BraddiU,  MA  183. 
note. 

/  In  CoDway  V.  Alexander,  7  Owuk.tie.  the  Ciicait  Court  fer 
the  Distfictof  Columbia,  directed  an  allowance  Ibr  permanent  ha- 
'  t;  and  tkou^ the  decree  vaa  reversed  on  aiqwalitbit  print 
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strictly  es  a  trustee,  with  the  daties  and  obligatioos  of  a 
Itrustefl,  and  if  he  takes  the  renewal  of  a  leaae,  it  is  for  the 
ibenefit  of  the  estate,  and  not  for  his  own  benefit  He  can 
Imake  no  gain  or  profit  out  of  the  estate  which  he  holds 
Ipnerely  for  his  indemnity.* 

The  mortgagee's  right  depends  yery  essentially  upon  the 
reKJatry  ol  his  mortgage,  and  upon  tna  priority  of  that  r^^ 
giatiT.  rne  pohcy  w  tins  country  l^y^  been  infavoui'.^^ 
the  certMnty  and  security,  as  well  as  cooTeoience  of  a  ro- 
gistr^r^onrSsTTilRSflrSflT' mortgages;  and  by  the  sta- 
tute law  of  New-York,  every  conveyance  of  real  estate, 
whether  absolutely,  or  by  way  of  mortgage,  must  be  re- 
corded in  the  clerk's  office  of  the  county  in  which  the  real 
estate  is  situaled,  afler  being  duly  proved  w  acknowledged, 
and  certified  as  the  law  prescribes.  **" 'TVt  HTIfi"^"^  >'  >" 
void  OS  against  any  subsequent  purchaser,  or  mortgagee,  in 
good  faith,  and  for  a  valuable  consideration,  of  the  same 
estate,  or  any  portion  thereof,  whose  conveyance  riiall  bo 
first  duly  recorded.''  It  m^u^buiii^iffaBwailpH^**^'"^ 
(he  substance  of  the  statute  law  on  ibe  subject  in  every 
state  ol  the  union ;  but  in  some  of  them  the  recording  is  stiH 
more  severely  enforced,  and  deeds  are  declared  void,  at 
least  as  to  all  third  persons,  unless  recorded.*    If  the  ques- 


was  not  questioned.  So,  in  Ford  v.  Philpot,  5  Harr.  if  Jofmt.  31S,  a 
ramilu*  allonuiee  waa  made  in  chancery,  and  that  point  vna  untouch- 
ed in  the  Couit  of  Appeals.  In  Riueell  v.  Bkke,  2  Pick.  SOS.  it  was 
8ud,  that  the  mortgage  could  not  be  allowed  for  ntoking  any  tfaing 
new,  but  only  for  keeping  the  premiKa  in  repair.  All  the  esse*  agree, 
that  the  mortgagee  is  to  be  allowed  the  expenae  of  neceeaary  repairs, 
and  bejood  that  the  rule  is  not  inflexible,  but  it  is  subject  to  the  dis- 
cretioD  of  the  court,  regulated  by  the  justice  and  equity  arising  out  of 
the  circuntstanccd  of  each  particular  ca««. 

a  Holdridgc  V.  Gillespie,  2  Johtu.  Ch.  Rep.  30. 

b  JV.  Y.  Rented  Statuiet,  vol.  i.  756.  see.  1.  Ibid.  763.  sec.  37. 
The  term  purchaser,  in  the  statute,  ia  declared  to  embrace  every  mort- 
gagee, and  his  assignee. 

c  Tn  Pennsylvania,  no  deed  or  mortgage  ia  good  uakss  recorded  iu 
tux,  and  in  Delaware,  no  mortgaga  is  good  unlesB  recorded  in 
twelvemonths  I  and  in  MiBsachuaetta,  Bhode  Island,  Comiecticat, 
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tion  of  right  between  a  mortgagee,  and  a  sabaeqtient  mort- 
gagee or  porchuer  of  tbe  §ame  estate,  depeoded  eolirelf 
upon  the  existmce  and  prioiity  of  the  registry,  it  would 
turn  upon  a  simple  matter  of  fact  of  the  easiest  solution, 
and  it  would  undoubtedly  remove  much  opportunity  for 
litigation.  Tbe  French  ordinance  of  1747,  allowed  to 
creditors  and  purchasers,  having  notice  of  a  deed  contain- 
ing R  substitution  of  an  estate  prior  to  their  contract  or 
purchase  of  the  same,  to  object  to  tbe  want  of  registiy  of 
the  deed  acceding 'to  the  requisition  of  the  ordinance. 
The  ordinance  was  framed  by  an  illustrious  magistrate,  the 
Chancellor  D'Aguesseau,  and  the  commentators  upon  it 
IwiH  it  flflff"  I"  a  fi'ivl  prindple,  that  not  even  the  most 
actual  and  direct  notice  would  countervail  tbe  want  of  re- 
gistration ;  so  that,  if  a  pcrsiMi  was  a  witness,  or  even  a 
party,  to  the  deed  of  substitntion,  still,  if  it  was  not  r^;is- 
tered,  he  might  safely  purchase  the  property  substituted,  or 
lend  money  upon  a  mortgage  of  it.*  The  pohcy  of  so 
rigorous  a  rule,  was  to  eatdil^  a  cleu  and  cotain  stand- 
ard of  decisioa  for  the  case,  which  would  be  incapable  of 
vibraUon,  and  prevent  the  evils  of  litigation,  uncertainty, 
and  fraud.  But  Pothier  questions  the  wisdom  of  the  n^ 
inasmuch  as  actual  notice  supplielHIie^nt.  and  the  object 
oTmgregliHJ.  lUBpimUpmm  Uie  oiJmancekas,  how- 
ever, been  continued,  and  applied  to  some  special  cases  in 
the  Napoleon  code.**  A  more  reasonable  dii^^fjn*!  nrnvailB  in 


imd  some  other  stales,  the  deed  does  not  operate  until  recorded,  ex- 
(«|)t  u  between  the  partiea  and  tbeir  heirs.  In  Ohio,  deeds  musf  be 
recorded  in  six  months,  and  an  unrecorded  deed  is  vmd  against  a  sub- 
ircqucnt  purchoEer  for  valuahle  consvleration,  without  notice  of  the 
deed,  whether  the  subsequent  deed  be,  or  be  not  recorded. 

a  Com.  <U  rOrd.  de  LouitXV,  «urfe»  StAitUutumt.par  M.  Fargole. 
rited  by  Mr.  Btaler,  note  248.  sec  11.  to  lib.  3.  Co.  LUl.  PMier. 
Traill  da  Svbililutiimt,BTt.  4.  boo.  6, 

h  CodaCivU,No.  1071,  Le  Di/mU  dt  trmucr^tuMne  pourrat  tre 
x'ljtptiitn  regards,  comme  couverlpar  lacotmaiaance  que  la  ertauier* 
mi  lei  tieri  acqttereurt  pamrment  avoir-  eue  de  la  dupoiUion  jusr  iTaidrer 
rniet  quf  reVt  de  la  Irnnitriplion.     TItip  n>;rulation  is  ahnost  in  thi" 
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iqaent  purchaser  or  mortgagee,  whose  deed  is  re- 
istered,  hod  notice,  at  Uie  time  of  making  hia  contract,  of 
Ithe  prior  unregistered  deed,  be  shall  not  avail  himself  of 
■the  priority  of  hu  re^istijr  to  defeat  it,  and  the  prior  unre- 
j^tered  deed  is  the  same  to  him  as  if  it  had  been  registered. 
Hia  purchase  is  Justly  considered,  iu  cases  where  the  coo- 
duct  of  the  first  mortgagee  has  been  fair,  as  made  in  bod 
faith,  and  it  would  ill  cooytort  with  the  honour  of  the  law, 
and  the  wisdom  of  the  administration  of  justice,  that  courts 
should  blind  their  eyes  to  such  fraudulent  dealing,  and  su& 
fer  it  to  remain  triumphant.  If  the  second  purchaser  has, 
in  feet,  notice,  the  intent  of  the~regiiirjrtH  lltiswered,  and 
to  permit  htm  to  bold  against  the  first  purchaser,  would  be 
to  convert  the  statute  into  on  Engine  of  fraud.  And  by 
analogy  to  the  case  of  the  registry  acts,  ir  ii|  millliiil  in 
lEn^and,  upon  great  consideration,  that  a  purchaser  is  also 
flHkuiUl  by  notice  of  a  judgment,  though  it  be  not  docket- 
\t^.  The  effect  of  notice  equally  supplies  the  want  of  the 
register  in  the  one  instance,  and  of  the  docket  in  the  other ; 
though  Lord  Eldon  seems  to  doubt  whether  the  rule  be 
perfectly  reconcilable  to  principle,"  Lord  Hordwicke,  in 
ihe^reatcase  ofLeNevev.  LeNeve,^  in  which  (he  extsteoce 
and  BoUdity  of  the  English  rule  are  shown  and  vindicated 
in  a  masterly  manner,  states  the  case  of  a  purchaser  of 
land  in  a  register  county,  employing  an  attorney  to  re- 
gister his  conveyance,  who  neglects  to  do  it,  and  buys  tho 
estate  himself,  and  registers  his  own  conveyance,  and  he 
then  significantly  asks,  shall  this  be  allowed  to  prevail  1  A 
court  of  equity  must  have  its  moral  sense  "  wrapt  up  in 
trij^e  brass,"  to  be  able  to  withstand  such  an  appeal  to  its 
mtice.    The  French  code  does  not  carry  throughout  the 


very  woidfl  of  tho  ordimnca  reEpecting  French  entails  promulgateH 
adder  the  aus|Hce8  of  Chimcellor  D'AgneEseaii-     (Eunrt*  D'.lr^iri- 
i«iu,t  13.  p.  476.  oct.  ed. 
a  Davis  v.  Tho  Earl  of  StraUimoTe,  1 6  J^emy,  4 1  !• 

ft  3**.  we.   1  r«.  u.  jtmh.  \m.  a,  c. 
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principle  which  it  has  adopted,  for  it  dedores,  that  the  waot 
of  a  regi«tiy  may  be  set  up  by  all  penons  intere§ted  tber^n, 
exctptiag,  hotoetier,  thote  who  are  charged  vnth  the  cautmg 
of  the  regutry  to  be  made.' 

TTie.  statute  of  New- York  postpones  an  unregistered 
deed,  only  as  against  a  suAse^li&lir  purchaser  ingood  faith, 
(mdfor  a  vtdaabie  consideration,  and  this  lets  in  the  whole 
of  the  English  equity  doctrine  of  notice.  The  statute  law 
of  many  of  the  other  states,  is  not  so  latitudinary  in  terms, 
and  deeds  not  recorded  are  declared  void  as  to  creditors 
and  subsequent  purchasers,  and,  in  some  cases,  tbey  are 
declared  to  convey  no  title,  or  to  be  void  as  against  all  other 
p»ersoas  but  the  grantor  and  his  heirs.  The  doctrine  ofno-^ 
tice  eQaalbLaanlies.  however,  as  I  epprdtend,  throughout 
tEe  United  States,  and  it  every  where  turns  on  a  question 
of  fraud,  and  on  the  evidence  requisite  to  infer  it"    In 


a  Code  Civil,  n.  941.  Hr.  BvtUr  and  Hr.  JUUler  disoovei  a  Btroag 
purtiBlttf  for  the  French  rule,  uid  tbey  coniider  the  En^lieh  doctrine 
to  lw-«imtfaer  Mmfrie  of  judietftl  legistattion,  meh  ■■  the  tntrodoctaon 
of  coomon  recovericB  to  bar  entails,  and  the  revival  of  uses  under  the 
nuDe  of  tniBta;  sod  they  iuaist,  that  it  ia  now  go  inconvenient  as  to 
be  gcDeraliy  lainent«d.  BtiUtr'i  Saninucenca,  vol.  i.  p.  38.  JtRUer'i 
iiqairy  into  tht  Cintt  Lai  <f  EHgltmd,  p.  304.  Mr.  Hvn^Arty,  in 
his  Ow/tnu  ^  a  Code,  p.  394.  will  not  allow  notice  of  any  kind  to  d»- 
turb  the  order  ind  priority  of  regiatration,  and  he  ia  very  hoetile  to 
the  equity  doctrine  of  notice.  There  is  no  doubt  that  the  doctrine  of 
notice,  ieplet«  aa  h  is  with  nice  distinctions,  is  troubleeome.  But  tbe 
law  would  not  be  a  science  luminous  with  intelligence,  humanity,  and 
justice,  if  it  did  not  abound  in  reRnements.  General,  and  ioflexit^ 
rules,  without  modification  or  excepdone,  would  be  tynonical  and 
cruel,  like  tlie  bed  of  Procrustes,  or  tbe  laws  of  Draco.  It  is  in  vain 
to  think  of  governing  a  free  and  commercial  people,  abounding  in 
knowledge  and  wealth,  by  a  code  of  ample  and  brief  rules.  Subtlety 
-  win  be  exerted  to  evade  them,  and  use  them  as  instruments  to  circum- 
vent. The  tide  of  improvement  neceBsarily  carries  with  it  compli- 
cated regulations,  and  tbe  wants  and  vices  of  civilized  life,  and  tbe 
activity  and  resources  of  a  cultivated  intellect,  inevitably  introduce 
ten  thousand  refinements  in  the  civil  law. 

b  Famsworthv.ChUds,4^au.  Jbp.637.  M'Mechan  v.  Griffing, 
3  Pilk.  149.    Taylor  v.  M'Donald,  2  BMj,  4^0.    Guerront  v.  An- 
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pursuance  of  that  principle,  and  in  order  to  support,  at  the 
same  time,  the  policy,  and  the  injunctions  of  the  registry 
acts,  in  ail  their  vigour  and  genuine  meaning,  implied  do- 
tiee  may  be  equally  effectual  with  direct  and  positive  no- 
tice ;  but  then  it  must  not  be  that  notice  which  is  barely 


t  to  put  a  party  upon  inquiry.  Suspicion  of  notice 
18  not  sufficient  The  inference  of  a  irauduieiit  Intent" 
afiecting  the  cotudence,  must  be  founded  on  clear  end 
strong  circamstances,  in  the  absence  of  actual  notice.  The 
inference  must  be  necessary,  and  unquestionable.'  Though 
the  cases  use  very  strong  language  in  bvour  of  expli- 
cit, certain  notice,  yet  it  is  to  be  understood  as  the  true 
construction  of  the  rule  on  tix  subject,  tjiat  imphed  or  pre- 
luivalent  to  actual  noticeT^xEe 


samptive  notice  may  be  equivalent  to  actual  notice." 
notice  must  aiso  JSr^peen  received,  or  chargeable,  when 
the  mortgage  was  executed,  for  if  a  right  had  vested  when 
the  notice  of  the  piiot  unregistered,  incumbrance  was  re* 
ceived,  the  mortgagee  has  then  a  right  to  try  his  speed  in 
attaining  a  priority  of  registry.*  As  courts  of  law  hays 
concurrent  jurisdiction  with  courts  of  equity,  in  case  of 
fiauds,  It  was  adjaa^a^^^Jaauonv.  Bargott,''  that  the 
qu5Sonorno5cg7ainHlirtlle  preference  due  to  the  prior 
unregistered  deed,  by  reason  of  notice,  was  cognizable  in  a 


dereon,  4  Randolph.,  30&.  Jadwcm  v.  Sharp,  &  Johat.  Rep.  1G4. 
Jkckson  V.  Burgott,  10  Joluu.  Btp.  467.  RoaJe  v.  Bymmes,  I  Ham- 
mond, 281.  Hum  v.  Lettennao,  13  Serf.  SfRmele,  167.  Hadeon  v. 
Wuner,  3  Harr.  «-  Oill,  41S.  In  the  caw  of  Righton  v.  Rightmi, 
1  Contl.  Court,  S.  C.  IX.  it  was  said  to  be  doubtful,  whethei  a  pot- 
cbasei  with  notioe  waa  bound  b;  a  deed  uurecoTded ;  but  other  casee 
in  that  state  put  thia  point  out  of  doubt,  and  hold  hint  bound.  Forrest 
V.  Warrington,  2  Dtt*.  Sd4.     Tait  v.  Crawford,  1  MCord,  205. 

a  Lord  Hardwiclie,  in  Hine  v.  Dodd,  2  Alk.  375.  Lord  Alvanley, 
in  JoUaod  v.  8tainbiidge,3  Vett)/,  478.  Jackson  v-  Blston,  13  Jb/uis. 
Rep.  4S3.  De;  v.  Dnnhaffl,3  Jtktu.  Ch.  Rtp.  18S.  M'Mcchnn  v. 
Ghffing,  3  Pick.  149. 

A  S  Jolau.  Rtp.  137.     1  Haaaiumti  Ohio  Rep.  SRI. 

c  Cushing  V.  Hutd,4  Pick.  S.'iS. 

rf  10  Johru,  R^.  467. 
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rmi^^  of  law.  But  in  Doe  v.  AlUop,*  it  waa  dwaded,  that 
.  tEe  deed'  first  regiatered  mvM  prevail  at  law  under  the  re- 
gistry act  of  7  Aime,  c.  20.  whether  there  be  notice,  or  not 
notice,  and  that  the  grantee  in  the  prior  deed  must  se^  his 
relief  in  equity.  One  of  the  judges,  however,  laid  stress 
on  the  (act,  that  the  registry  act  declared  the  unr^iistered 
conveyance  void  againat  every  subsequent  purchaser  for  a 
valuable  consideration,  without  adding  frona^bfeptircAajm-,* 
and  as  the  statute  in  New- York  uses  the  words  purchater 
tn  good  faith,  the  jurisdiction  of  our  courts  of  law  over  the 
case,  would  seem  to  remain  unafiected.  It  is  a  question  on 
the  sound  interpretation  of  the  registry  acts,  and  in  a  matter 
of  fraud,  and  the  better  opinion  is  in  favour  of  the  juiisdic- 
tion  of  the  cotirt^ffli?!'^"''^^™*     ibi  i    i      ■  "^ 

A  mortgage,  not  registered,  has  preference  over  a  subse- 
quent docketed  judgment,  and  th'G'Blat^t£'f^|UlAbons  crai- 
c^ing  the  registry  of  mortgages,  and  the  docke^g  of 
judgments,  do  not  reach  the  case.  Amwtggg^jiyggiatiCr 
ed  is  atill  a  valid  conygance,.flBd  Mnds  the  CTt^6,-except 
aa^^amsiBUMequent  bona  fide  purcnjgg^^^^Sialgte 
geea,  whose  conveyapces  are  rerorded.  If.  thnrafore.  the 
purchaser  at  the  sale  on  execution,  under  the  judgment,  has 
his  deed  first  recorded,  he  will  then  gain  a  preference  by 
means  of  the  record  over  the  mortgage,  and  the  question 
of  right  turns  upon  the  fact  of  priority  of  the  record  in  cases 
fi-ee  from  fi-aud.*"  The  rule  in  Pennsylvania  is  different,'^ 
and  the  docketed  judgment  is  preferred,  and  notunicason- 
ably ;  for  there  is  much  good  sense,  as  well  as  Simplicity  I 
and  certainty  in  the  proposition,  that  every  incumln'ance,  I 
whether  it  be  a  registered  deed  or  docketed  judgment,  I 
Khould,  in  cases  free  from  fraud,  be  satisfied  according  to]  I 


n  5  Barme.  Sf  Aid.  143. 

b  Jackson  V.  Dubcos,  4Johnt.  Rep.  216.  Jacltson  v.  Terry,  IJ 
Ibid.  471.  Jftckson  v.  Town,  4  Cowm,  605.  Ash  v.  Aah,  I  Bay, 
304.  Ashv.  Livingston,  2  Jbid.  BO.  Penman  v.  Hart,  ibkl.  551. 
Hamilton  v.  Levy,  1  MCord'M  Ch.  Rep.  114. 

<•  Semple  t.  Burf,  7  Srre.  ft  Rafh.  286. 
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le  priority  of  the  lien  upon  the  record  which  ia  open  for 
public  inspection.  In  one  instance,  a  mortgage  ^viH  have 
preferenae  over  a  prior  clo<'iipt'>'^  illlllf"1fiPV  ""'' '''"''"  *>"^ 
case  ol  a  sale  and  conveyance  of  land,  and  a  mortgage 
taken  at  the  same  lime,  in  return,  to  secure  the  payment 
of  the  purchase  money.  The  deed  and  the  mortgage  are 
considered  as  parts  of  the  same  contract,  anoconatituniig' 
one  act;  and  justice  and  policy  equally  require  that  no 
prior  judgment  against  the  mortgagor  should  intervene, 
and  attach  upott  the  land,  during  the  transitory  seisin,  to 
the  prejudice  of  the  mortgage.  Tliis  sound  doctrine 
is,  for  greater  certainty,  made  a  statute  provision  in  New- 
York.' 

Thne  has  been  mnch  discussion  on  the  (|uestioii 
whnher  the  registry  be  of  itself,  in  equity,  constructive 
jt^tice  to  subsequent  purchasers  and  moj'tgagees.  The 
X  weipht  of  authority  in  the  English  books,  and  Mr.  Coote 
says  the  weigKi  of  pnnciple  also,  is  against  notice,  founded 
on  the  rnere  registration  of  a  deed ;  and  Lord  Redesdale 
thought,  that  if  the  record  was  hold  to  be  notice,  it  would 
be  very  inconvenient,  for  the  principle  would  have  to  be 
carried  to  the  extent  of  holding  it  notice  of  the  entire 
contents  of  the  deed,  and  to  be  notice  -whether  the  deed 
was  duly  or  authortzedly  recorded  or  not.''  But  Lord  Cam- 
den was  evidently  of  a  diSe^nt  opinion,  though  he  held 
liimself  bound  by  precedents  to  consider  the  registry  not 

Iioticc."  In  this  country,  the  registry  of  the  deed  is  held 
o  be  consTrucIivnTBBPBTJri^to  subsequent  purchasers 
md  mortgagees  ;■■  but  wc  do  not  carry  the  rule  to  the  ex- 


n  jr.  r.  Rewfd  SUUute),  vol.  i.  p.  749.  eec.  5. 

b  Latouche  v.  Dusenberry,  1  Sch.  *  Lef.  151.    Budiell  v.  Bushcll, 
itiiil.  90,    Sec  also  llic  opinion  of  Serjeant  Hill,ia4  Xadd.  Ch.  Rfpn^  _^, 
CBG.  not». 

'■  Morerock  v.  Dickiiii,  Jluib.  BIB. 

d  JohnmawStagg,  2  Johtu.  Aep.  510.  Fnwtv.  Boehman,  1  Johiu. 
Ch.  Rep.  298.  18  Jokaitm,  544.  S.  C,  Peters  v.  Goodrich,  3  Cotin. 
Rep.  14G.  lluglics  v.  Edwards,  9  WkaOm,  489.  Tbaycr  v. 
Ornnicr,  1  MCoriFt  Ch.  R*p.  395.     Evans  v.  Jones.  1  Yfitci,  I*  I. 
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Tbe  general  maxim  in  that  q^stem,  on  the  subject  of 
pledges  and  hypotbecBtiMU,  was,  ^prior  ett  Utigtore  potior 
ett  jvre  ;  but  it  yielded  to  this  doctrine  of  substitutiMi, 
when  the  subsequent  iDcwnbrancer  took  the  place  of  a 
priw  one  by  purchasing  in  the  first  mortgage,  and  tacking 
it  to  his  own.*  In  the  English  law  the  rule  is  under  eome 
reasonable  qualification.  The  last  mortgagee  cannot  tack, 
i^  when  he  took,  his  mortgage,  he  had  notice  in  fact  (for  tbe 
registiy  or  docket  of  the  second  incumbrance  is  not  con- 
structive notice,  as  we  have  already  seen)  of  the  uiter- 
vening  incumbrance.  ^'\\  jf  *"'  urapiMnA^tint  knowledge 
subsequent  to  the  time  of  taking  his  mortgage,  he  may 
then  purchase  and  tack,  though  he  had  notice  at  the  time 
of  his  purchase,  and  though  there  was  even  a  bill  then 
pending  by  the  second  mortgagee  to  redeem.  The  courts 
say,  that  up  to  the  time  of  the  decree  settling  priorities,  the 
party  may  tack,  or  struggle  for  tfae  ttAvia  in  na^ragioy 
The  EInglish  doctrine  of  tacking  was  first  solemnly  esta- 
blished in  Martk  v.  Lee^  under  the  assistance  of  Sir' Mat- 
thew Hale,  who  compared  tfae  operation  to  a  plank  in  a 
shipwreck  gained  by  the  last  mortgagee  ;  and  tfae  subject 
was  afterwards  very  fiiUy  and  accurately  expounded  by  tbe 
Master  of  tbe  Rolls,  in  Brace  t.  Dutcheat  ijf  MmHoms^h,'^ 
It  was  admitted  in  this  last  case,  that  the  rule  carried  with 
it  a  great  appearance  of  hardship,  inasmudi  as  it  defeated 
an  innocent  second  incumbrancer  of  his  security.  Tbe 
assumed  equity  of  tfae  principle  is,  that  the  last  mortgagee, 
when  be  lent  bis  money,  bad  no  notice  of  the  second  in- 
cumbrance; and  the  equities  between  the  second  and 
third  incumbrancers  being  equal,  the  latter,  in  addition 
thereto,  has  tfae  prior  legal  estate  or  title,  and  be  shall  be 


a  HekieaM,  Elem.  Jvr.  Civ.  itamd.  ari.  Pmid.  b.  ii.  tit  4.  sec-  35^ 
Opera,  Van.  6.  Part  2.  p.  3S0. 
6  Lord  Elden,  II  roey,  Sl»v 
c  %  VaA.  337. 
*  %P.  rFnu.Afl 
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preferred.  In  the  laDgusge  of  one  of  the  cases,  be  hath 
"both  law  and  equity  for  him."  Tbt  le^  title  and  equal 
eguity  prevail  over  the  equity.* 

'I'be  instiTe^^f^F  i1  b  Ame,  has  been  considered  as 
taking  away  the  doctrine  of  tacking,  for  it  makes  registered 
deeds  eifectualTccorSn^to  the  priori^  of  registry.  The 
Bfiority  of  registry  is  made  the  criterion  of  title  to  ail  in-  *" 
tents  and  purposes  whatsoever,  and  this  Lord  Redesdale 
considered  to  be  the  evident  intention  of  the  statute,  but 
that  it  did  not  exclude  any  thing  which  affects  the  con* 
science  of  the  party  who  claims  under  the  registered  deed, 
nor  give  a  priority  of  right  to  commit  a  fraud."  This  leaves 
the  doctfiTf ^  pf  uptice  of  a  prior  unregistered  deed  in  full 
Joroe Land  this iathe  true  and iouiifl_gJitincmiinfflllelrT)IF** 
vails  in  the  linited  Htateg.  an»^  J  presume  that  the  JJngiirtt 

Ilaw  o\  nCMng  IS  with  us  very  generally  exploded.'  Liens  are 
to  be  paid  according  to  tbe  order  of  time  in  which  tiiey  re- 
■^gyST./  °**Hfi"  ^^  ' '""  "  '""  '"""'"  "'^''  ^^'^"^"f  *- 
our  r^ietry  acts,  and',  consequently,  all  mcumbrancers  are 
to  be  made  parties  to  a  bill  to  foreclose,  that  their  claims 
may  be  chargeable  in  due  order.*'  There  is  no  natural 
iquity  in  tacking,  and  when  it  supersedes  a  pnor  mcuin- 


a  The  law  eetabli^d  b;  these  deciuona  hte  been  regularly  tians- 
joitted  down  in  Weetminater  Hall  imshakeiily  to  this  taj.  Belchier 
V.  Butler,  1  Edm,  6S3.    Frere  v.  Moore,  8  Price,  475. 

b  I  ScA.  4-  Lef.  157.  430.  Id  H'NeU  v.  Cahm,2  Sl^h,  238.  on 
appeal  to  the  House  of  Lords,  in  an  Irish  case,  it  was  iledared,  that  if 
the  deed  posterior  in  date  andexecntion,  be  first  registered,  «Teii  with 
notice  of  the  other  deed,  it  has  priority  both  in  law  and  equity,  hnt  this 
^^  lot  sp[^  to  tbe  case  of  a  f^ndulent  priority  of  reg:iatiy. 

cGraiitT.  U.S.  Bank,  ICaMet'GuMinErfw,  112.  Feb.  1804.  This 
was  the  earliest  case  that  Itm  aware  of  in  this  coantry ,  destroying  the 
system  of  tacking.  In  that  case,  I  had  the  satislkction  of  hearing 
that  piofbnnd  cirilian,  tuwell  aeiDustrioos  statesman,  General  Hsmit- 
ton,  make  a  masterly  aitack  upon  the  doctrine,  which  be  insisted  was 
fimnded  on  a  system  of  artiJtaal  reasoning,  and  encouraged  tiaud. 
Se9alao,l\Serg.atBoieU,33S.    3'Fidb.  SO.    6Jlbn/:660. 

d  Hunesv.  Settcb,8  Jbikn*.  Cft.  R^,  459. 


o,g,:.=^i  by  Google 


/ 


na  OF  REAL  PROPERTY.  [Pirt  VI. 

brance  it  works  manifest  injuBtice.  B7  scquiriog  a  stiU 
more  antecedent  incumbrance,  the  junior  par^  acquires,  by 
substitution,  the  rights  of  the  first  incumbrancer  over  the 
purchued  security,  and  he  justly  acquires  nothing  more. 
The  cfoctHne  of  tacking  is  founded  on  the  assumption  <^ 
a  principle  which  is  not  true  in  point  of  fact ;  for,  as  be- 
tween A.,  whose  deed  is  honestly  acquired,  and  recorded 
to^ay,  and  B.,  whose  deed  is  with  equal  honesty  acquired 
and  recorded  to-morrow,  the  equibes  upon  the  estate  are 
not  equal.  He  who  has  been  fairly  [»ior  in  point  of  time, 
has  the  better  equity,  for  be  a  prior  in  ptwit  of  right. 

With  the  abdition  of  the  En^iah  system  of  tacking,  we 
are  relieved  from  a  mnltitude  of  refined  distinctions,  which 
have  given  intricate  to  this  peculiar  branch  of  eqoity  jutis- 
{Hvdence.  The  doctrine  of  notice  ts  also  of  veiy  exten- 
sive applicatio^BVffllglfflBmmBiniPmongage,  and  it  is 
very  greatly  surcharged  with  cases  abounding  in  refine- 
ments. It  is,  indeed,  difficult  to  define,  with  precinon,  the 
rales  whicb  regulate  implied  or  constructive  notice,  for  it 
depends  upon  the  infinitely  varied  circumstances  of  eadi 
case.     The  general  doctrine  is,  that  whatever  puts  a  party 


fgment  of  law,  to  nonce,  p 


p^u^yjm^,  amoiffljgjjnjuagment 

Ided  the  inquiry  becomes  a  duty ;  as  in  ttie  case  01  pur-_ 


chasers 'and  creditoreTaBi^PPBrTead  totli^HWTBBS^t 
the  requi^Uft  fSfSl  HfThe  eiercwe  ol  orSSJaSTiligencajad 
unaerstanomg.  bo,  notice  of  a  deed  is  notice  of  its  con- 
tenta,  and  notice  to  "an  agent  is  notice  to  his  principal  ^fl^,^ 

{mrMBMrWllRHc^br^'lrom  a  purcliaser  widioul  Il(lll(!e;«wi 
)rotect  himself  under  the  first  purchaser,  who  was  duly  au- 
horized  to  sell ;  and^jjucchaser  without  notice,  from  a  pur- 
ihaser  with  nofice,  is  equally  protected,  for  he  stands  per- 
ectly  innocent.  There  is,  also,  this  fiirther  njajMLJbg 
object,  that  the  purchaser  of  an  eSfaleuTtne  possession  of 
tenants,  is  chargeable  with  notice  of  the  extent  of  their  in- 
terests as  tenants,  for,  having  knowledge  of  the  tenancy,  he 
is  bound  to  inform  himself  of  the  conditions  of  the  tease.* 

a  The  law  concerning  notice,  expreu  and  implied,  is  very  uajd;  dia- 
CUSkA  by  Mr.  Coventry,  in  hie  notes  to  Pmeell  on  JHorlgage*,  vol,  IL 
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IV.  Of  foredoiure. 

The  equi^  of  redemption  which  exiito  in  the  mortRagori 
after fleiamt in naTinenL may  be  barre^<;f|r75Scto»e3p if  tha_ 
mifflggBll^WrBI3I^Tini5Iaiilt  aner  due  notice  to  redeeoiT 
'1  he  ancteni  pracuce  was  ty  bill  in  chancery  to  ptt>ciire  ft 
decree  for  a  strict  foreclosure  of  the  right  to  redeem,  by 
which  means  the  lands  became  the  absolute  property  of 
the  mortgagee.  This  is  the  English  practice  to  this  day, 
though  sometimes  the  mortgagee  will  pray  for,  and  obtain 
a  decree  for  a  sale  of  the  mortgaged  premises,  under  the 
directioD  of  an  officer  of  the  court,  and  the  proceeds  of 
the  sale  will,  in  that  case,  be  applied  towards  the  discharge 


ch.  14.  p.  661 — 869.  ftud  the  American  editor,  Hr.  Rimd,  hu,  with  a 
thorough  acconcj,  collecteil  dl  the  case*  uid  decinoBB  m  this  coun- 
try appertaining  to  the  subject.  The  immenae  body  oTGngliBh  learn- 
ing with  which  Mr.  Cmentry  his  enriched  every  part  of  the  original 
workofPou«'{,ia  not  only  uncommon,  but  very  extraordinary.  ^Hieifl 
never  were  two  editors  who  have  been  more  searching,  and  complete, 
and  gigantic  in  tlieiT  loiwure.  The  work  has  become  a  mere  appen- 
dage to  the  notes,  and  the  large  ooUectione  of  the  American  editor, 
piM  vpun  mafiSny  more  vohnnMniK"cominBBt«rieB  of  the  Eegliah 
j-dHor,  have  unitedly  otet  Wfctfaiwd  Uil  tHJrt,  and  rendered  tt  swnewhat 
Oifteult  for  tiie  ModwteJinow,  withoiiL  cWMideraUe  aWnntion. upon 
what  gtoimd  he  stande. 

Conatimpoiurt  ptUo  onam— 
—  aiqueouicJrondotuiH  uwolpere  oiympum. 
I  acknowledge  my  very  great  obligations  to  those  editora  for 
the  Bssistatice  I  Inve  received  fiom  their  valuable  labonrs ;  but  I 
cannot  help  thinking,  that  Mr.  Caventry  would  have  better  accom- 
modated the  profearion,  if  he  had  written  an  original  treatise  on 
the  subject,  and  we  should  then  probably  have  IikI,  what  is  new 
wanting  in  the  present  work,  unity  of  plan,  adaptation  of  parts, 
and  harmoniooa  proportion.  Several  of  his  essays  in  tiM  notes,  as, 
for  instance,  those  relating  to  receiver»-..equit«ble  assets— voluntary 
aettlemenia— the  wife's  equity'—wben  debts,  as  between  the  repTesen> 
tatives  of  the  deceased,  are  to  be  charged  upon  the  real,  and  when  on 
the  personal  estate — interest  and  ngury,  Slc.  iiave  no  very  close  appli- 
cation to  mortgages.  Hr.  Cooie'i  "  Treidite  on  the  Ijsut  tf  Mori- 
gage,"  is  neat,  succinct,  and  accurate,  and  free  from  several  of  the  ob- 
jections which  have  been  auggeated. 
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of  tbe  ineumbraik«B  accwdbg  to  powitf.*  TTw  latter 
practice  ia  eridentlT  the  moat  bwieficial  ^  the  mor^- . 
gOT^Swell  aathe  moat  reaaonable  and  accurate  .diann:. 
HiHoDwmepl35^r*TlnpretS]^n  New- York,  Mary- 
land, VirguiiBrBouioCaroliDa,  Tenneaaee,  Kentucky,  and 
probably  in  several  other  states."  But  in  the  New-England 
states,  the  practice  of  a  strict  f(H«cloBure  would  leem  to 
prevail,  and  the  creditor  takes  the  estate  to  himself,  inate'ad 
of  having  it  sold,  and  the  proceeds  appUed.  In  Hassacba- 
setts  and  Maine,  the  mortgagor  has  three  years,  and  in 
Connecticut  fifteen  years,  and  in  New-Hampthire  one  year, 
to  redeem  after  enU-y  and  seisin  by  the  mortgagee,  upon 
breach  of  tbe  condition,  or  under  the  decree  of  foreclo- 
sure,' The  severity  of  the  foreclosure  without  a  sale,  is 
mitigated  by  the  practice  of  enlaiging  the  time  to  redeem 
ftrom  six  months  to  six  months,  or  for  shorter  p«iods,  ac- 
cording to  the  equity  arising  from  drcumstances.'  

in  England,  aiid  with  us,  tbe  practice  of  selling  tbe  land 
by  the  party  mmBell^T^^^  autbcvized  trustee,  under  a 
power  inserted  in  the  mortgage,  has  extensively  prevailed. 
The  course  in  Ireland,  aawell  as  here,  u  to  decree  a  sale  in- 
stead of  a  foreclosure,  aSt^^HgTB^HwIuc^^M^BSr 
the  defat,'the  aJf^Vff^S&TSnmmoTtSit^^maa^^^^ 


a  Mondcy  v.  Hoodej,  1  F«*.  4r  Beamtt,  S33. 

b  Johtu,  Ch.  iiep.  jKuftm.  NelBon  v.  CuringtoD,  4  Mimf.  332. 
Downing  v.  Palmiiteer,  1  Monroe,  66.  Humei  t.  Shelby,  1  Tom. 
Rep.  79.  Hurdv  James, iUd.301.  Rodgere  v.  J(»ee,  1  JfCor^t 
Ck.  JI«p.  221.  Puinell  v.  Fannera'  Bank,  7  Harr.  ^  Johu.  SOS. 
Da\id  V.  Giahame,  S  Harr.  Sf  Oill,  94. 

c  Lockvood  V.  Lodcwood,  1  Dai/,  t95.  Lyon  v.  Sanfbrd, 
5  Conn.  Sep.  644.  SmJVt  Dig.  vol.  ii.  656.  683.  Erakine  v. 
Towneend,*  JHiut.  Rep.  493.  B&ylies  v.  Buseen,5  OrtenUttf,  153. 
Swett  V.  Horn,  1  JV.  B.  R^.  33S.  Tbe  prartioB  of  a  strict  forecln- 
Buro  hat  also  been  allowed  in  North  Carolina.  Sjnller  v.  Spiller, 
1  Ha^.  48S. 

d  Edwards  v.  Cuulifie,  I  MM.  Rep.  987.  Ferine  v.  DnnB,4  JoAh*. 
Ck.  Rep.  190. 
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mortim|we  hat  hia  remedy  for  the  difierence.  This  course 
was  recotninended  fay  Lord  Erskine  as  more  analogous  to 
the  relatne  ntuation  of  lender  and  borrower,  and  it  was 
tfaeEngNih  practice  a  century  aeo,  in  cases  where  the  seen- 
rity  was  defective.  If  the  mortgagee  proceeds  by  bill  (at 
the  technical  foreclosure,  the  estate  becomes  his  proper^ 
in  the  character  of  a  purchaser ;  and  the  general  under- 
standing formerly  was,  that  by  taking  the  pledge  to  himself, 
he  took  it  in  satisfoction  of  the  debt.  But,  according  to 
the  case  of  Took  v.  HarUey'  if  the  mortgagee  sells  the 
estate,  after  the  foreclosure,  fairly,  and  for  the  best  price, 
may  proceed  at  law  against  the  mortgagor,  upon  his 
'bond,  tor  the  diflerence,  though  he  cannot  have  recourse  at 
law  for  the  deficiency,  so  long  as  be  keeps  ti,e  estate,  be- 
cause the  value  of  it  is  not  ascertained,  and  the  mortg^ee 
cannot  say  what  prt^rtion  of  the  debt  remains  due.  It 
has  likewise  been  repeatedly  held,  that  an  action  at  lawl^ 
the  mortgagee,  ailer  foreckwure,'  for  the  balance  of  the 
debt  due  him,  opens  it,  and  lets  in  the  tnortgagor  to  re- 
deem.'' The^  has  been  some  embarrassment  and  conflict 
<tf  opinion  manifested  in  the  cases,  on  the  point  whether 
the  mortgagee  had  his  remedy  at  law  afler  a  foreclosure, 
and  without  a  sale  of  the  estate.  The  better  opinioo  is, 
that  after  a  foreclosure  with  or  without  a  suoseqURmBISr 
the  mortgagee  may  sue  at  law  for  the  deficiency,  to  he  as- 
certained in  the  one  case  by  the  proceeds  of  the  Tr'"j)nrf  - 
in  the  other  b^  an  estimate  and  proof  of  the  real  value  of 
the  pledge  at  the  time  of  the  foreclosure."  Wheth»  the 
action  at  law  will  c^>en  the  f(M-ec]c»ure  in  eqtu^,  and  let  in 


a  S  Bro.  135.    Didcau,  7G5.  S.  C. 

b  Dwhwoodv.  Blythwsy,  1  Eg.  Ou.  Mr.  317.  pL  3.  JKbte^.tSe. 
S.C.    Perry  V.  Barker,  13  Kwesf,  198. 

c  Lord  Tbmlow'B  opmioD,  4b  repreaented  by  Sir  Saimiel  Romfllj, 
■ndbjLordEldoiitinPeiTyv.  Barker,  8  F«i«y,527.  Hstcbv.  White, 
2  OoUu.  IGS-  Amory  v.  Fairbuks,  3  Mm.  Rrp.  562.  Globe  Ins- 
Co.  V.  LnnsiDgi  S  Coiws,  380.    Omaly  t.  Swan, 3  Maton,  474. 
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tlie  equity  of  redemption,  iv  in  ■BHiltled  qaeation.  The 
weight  of  Eiij[liah  authority  would  wem  to  be,  that  it  opens 
the  foreclosure,  uniew  thejaatate  has,  in  the  mean  time, 
been  lokl  by  the  mortgagee,  and  tbeo  it  b  admitted,  that 
the  power  of  re-conveyance  is  gone,  fer  it  would  be  ioeqni- 
t^le  to  open  the  foreclosure  against  the  purchaser.  But 
IB  H^g^Ll£iiU>  ^  reoBoning  of  the  court  waa  agMirt 
the  concluMOD,  if"'  '^^  jujl  nl  li»  r\ i  1^-  ^ *^TB 


ina^yca^. 

The  general  rule  is.  that  the  mortgagee  maj^wa^fcij^ 
bb riglug  at  tlie  BanjTBme^lSTpSBBffiiaremwIyin eqiu^ 
upSffBe^wlga^^Tii^i^^^jJIWpSyBllllWllCTiror 
or  covenant  accoii[pnYinir_ii.-coiicqn*"'JY-'  ■  n«rR  aw 
difficulties  attendiog  the  sale  of  the  equity  of  redemptwn 
by  the  mortgagee,  by  execution  at  law,  and  it  is  aceompa* 
nied  with  danger  to  the  rights  of  the  mortgager ;  and  these 
difiiculties  were  suggested  in  the  case  of  7^  t.  Aman," 
and  that  the  proper  remedy  was  to  prohibit  the  mortgagee 
froarsellm^ariSwVr^quity  of  redemption.' 


a  Booth  V.  Booth,  X  Jlk.  S43.  BameU  v.  H>rtin,  Dot^.  4IT 
Sclio«^  V.  Sail,  1  Sek.  4-  Ltf.  176.  Dunkler  v.  Van  Buren,  3  Jalua. 
Ck.  Rtp.  330.    Hughes  v.  Bdwuds,  9  Wheat.  B^.  489. 

biJohiu.CIuFt^  125. 

c  The  J<r.  r.  Remind  SttOiOtt,  voL  ii.  388.  see.  31 ,  33.  have  carried 
the  BDggeBtion  into  effect,  and  prohibited  the  nk  at  law  of  the  mortga- 
gor's  equity  by  the  mortgagee,  on  ■  ju^ment  for  the  debt  Becnred  by 
the  iBoitgaga.  In  MaaudniMtta,  likswiie,  nmilar  effibanBannentu 
have  lieen  felt,  aad  the  law  there  is,  that  the  mortgagee  caraut  sell 
the  equity  of  redemption  in  discharge  of  a  debt  aecured  by  the  mort- 
gage. Aildnav.  S&wyei,!  Pick.  351.  The  JV.  Y.  lUmied  Stalulti 
have,  in  other  reepect«,.inateria]ly  changed  the  established  practice  on 
this  subject.  It  ii  now  declared,  that  while  a  Ull  of  fbredoaure  is 
pending  in  chancery,  and  after  a  decree  thereon,  no  proceedings  AtS 
be  had  at  law  for  the  recovery  of  the  debt,  without  the  withonty  ol' 
the  Conrt  of  Cliancery ;  and,  on  the  other  hand,  if  a  jadgment  has 
been  obtained  at  law  for  the  nortgafe  debt,  or  any  part  of  it,  no  pro- 
ceedings are  to  be  had  in  chancery,  onleM  an  exeeution  has  been  re- 
turned unsatiafied  u  whole  sr  in  part,  and  it  be  sbded  in  tlie  return. 
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Wham  bft  proeeadt  ^  tull  ti%  fa*»ft^  ho  Jniirf  makg  all 
jpcmnbfMiceiB  eiirtii^at  the  filing  of  the  bill,  (and  which 
01  c<mneTDof53%  tSS^SSr^t^^Sir^piSS  incumbt-an- 
«en,)  partjea,  in  order  to  preTCiit  a  naltiplicitj  of  loitat  and 
(hat  the  proce^a'Vnhe  tsortgaged  estate  may  be  ddy 
diatrib«l«()i  and  the  incoafe»aco*s  who  are  not  parliea  will 

iirtto^oBd_g3E3EBrT'E?rsnsHTr«ffnBrT5 

^ESS^^uH  lucoinlwanetn,  lubaeqoeiit  as  well  u  ptior  to 
the  plajqtifr,  to  be  niade  partiea,  is  to  give  security  and  st*- 


tbit  the  defendant  hod  notHvpertytoaBtiify  it  except  tbe  DNitga^eil 
pnmiMH.  jr.  T.  BMmi  SUOaUt,  voL  n.  101.  aec  153.  IfiS.  Tbe 
flUtuta  goM  on  Kud  decluea,  thmt  if  tbe  raottgiged  preminM  ■hoold 
pcoTO  insuffictoot  toHttiafy  tbe  debt,  the  Cooit  of  Chancery  baspown^ 
to  direct  the  payment  by  the  mortgagor  of  the  uoiatisfied  balance,  and 
to  enfbroa  it  by  ieiecution  againat  tbe  othei  property,  or  the  [tonon  of 
the  debtor.  (Ibid.  eec.  153.]  Aa  tbe  action  of  ejectment  npo^  a 
mortgage  1h  abolialied,  [tfruf.  p.  313.  sac-  f>7.]  the  jarisdictHin  at  law 
over  tbe  debt,  as  well  u  over  the  pledge,  would  appear  Kf  these  pn»> 
viiiona  to  be  taken  away  end  tranaferTed  t»  chancery  of  (beleeljen^ 
Aa  Dur^aget.  The  ahention  haa  ofiected  a  genmJ  principle,  and 
itnpropilety  in  tbia  latter  extent  of  it,  may  be  queatloned.  The  ob- 
ject of  the  provinon  undoubtedly  was,  to  give  onity  and  sin^dty  to 
the  remedy,  and  prevent  onneceoiary  ezpenae ;  bat  aa  tbe  law  stood 
befbre  the  atatnte,  the  creditor  was  obliged  to  resort  to  law  upon  hia 
bond,  for  tbe  unsatisfied  portions  of  his  debt,  after  tbe  proceeding  tn 
ruM  had  beoi  eibauated;  and  if  tbe  debtor  had  any  defence  by  pay- 
nmit,  release,  inaelvent'a  discharge,  or  otherwise,  he  was  enabled  to  ' 
bare  it  decided  before  the  common  law  tribunal  for  the  trial  of  matten 
«f  ftct,aiid  of  that  tribunal  he  is  nov  deprived  at  the  election  of  the 
cteditor. 

o  Godfrey  v.Chadwell,2  Kent.  601.  Morret  v.WerteiMe,*  Few. 
MS.  BtriMit  V.  AhboU,  S  P.  Wia*.  S43.  Felt  v.  &nwn,  t  Bra.  ttt. 
Bishop  of  Wincheater  t.  Beavor,  3  Foq^,  314.  Sherman  v.  Cox, 
3  C%.  Stp.  46.  BunM  v.  Beach,  3  JbAni.  Ch.  Jt^.  4B0.  Lym  v~ 
flandfoid,  6  CWm.  lUp.  544.  Renwick  v.  Haeomb,  1  Hopk,  tti. 
Hm  En^iidi  practice  is  to  settle  by  decree  the  order  of  paynant  ac- 
norfii^to  pipritiea,  and  th^  decree  is,  in  detail,  that  the  second  in- 
oombrancar  iball  ledeen  the  first,  the  third  tbe  neond,  and  so  on- 
See  U<H>dey  r.  Mondey,  I  Pa.  4  Baame,  323.  and  3  Meeimle.ni. 
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IriKtj  to  the  purchase's  tifle ;  tor  hi  takes  a  title  oiAj  a> 
agaimt  the  parties  to  the  sait,-  and  it  eumot,  and  ought 
not  to  be  set  np  agaiiut  the  svbsistiDg  eqlnty  of  thcne  in- 
cumbrancen  who  are  not  partiis.*  If  a  sorpiiu  reiAaias 
lafter  salis^g  the  incumbrancera  who  are  brongfat  into 
court,  it  will  be  paid  over  to  the  mortgagor  as  the  proceed* 
of  hia  equity  of  redemption,  though  subsequent  inCant- 
brancera  who  were  not  parties,  would  probablj'  be  pemuK 
(ed,  on  application  to  tlie  court,  and  dae  pr6of  of  their 
title,  to  intercept  its  transit.^  The  general  rulejfciltft  all 
persons  materially  interested  in  tAe^w^lge;  or  mortgaged 
estate,  ought  to  be  made  parties  to  a  bill  to  fbredosnre. 
This  will  ordinarily  include  the  heit,'or  devisee,  of  asaigDee, 
and  personal  reiwesentattres  of  the  mortgagor,  and  also  the 
kenanta  for  life,  and  the  remainder-man/for  they  Utaa^be 
interested  in  the  tight  of  redemption,  oi*  in  Cakii^  tlte  at*- 
counts.  If  the  mortgage  consists  of  a  rcTerBtwi  or  remain- 
der, subjectTo^t^^tati^OTine^  may  be  foreclosed.  But 
the  eetate,ef  the  tenant  for  life  would  not  be  amcted,  and 
he  would  have  no  interest  in  the  foreclosure.*    The  bill  to 

foreeloge  is  *||n1  in  i** r  "*"  'hft  mfvlgigir*^"  ~'  "* 

assignee,  or,  if  dead,  in  the  name  of  his  penoaal  r^ireaiHi^ 


a  tbe  JV.  T.  RetiMtd  SlaMtt,vot  a.  in.  MC  168.  4eclu«,  Ihit 
the  dMd  to  the  paMliaaer  at  i.  sale  nnd^tlra^  decree  of  fineckMoie, 
Bholl  be  an  entire  bw  igviiBt  all  the  putiea  to  the  «dU,  Bad  their  bian 
mpectively,  but  the  statute  goes  no  fluther. 

6  The  A*,  r.  ZU>iMdSbiMw,ToLu.  ISC  mc  ISO,  I«).direct  the 
sntplna  ariaiiig  upon  the  Mle  to  be  brought  into  court  for  the  oee  of 
the  defendant,or  0^  U«  perton  wAo  fiuqi  bf  mU/ai  Menfo,  m&/erf  lo  Ue 
wd«r^lh«cbMr*,  and  if  not  called  fbt  in  three  monthe,  it  ia  to  be  pot 
out  at  InterMtRff  the  benefit  of  the  defeaduftitusrepreaentatiTea  or 

e  Penniman  t.  Hollia,  13  Jtaur.  RtpiASS.  On  a  sale  by  the  mnt- 
gsgee,  in  the  lifetime  of  the  moitgapiri  the  mirplua  ia  penonal  eatale, 
Mrif  the  sale  be  after  the  inortgBgor>B  death,  the  anrpln,  aa  well  as 
the  ^qdtty  of  redemptiaD,  bdMige  to  hia  heir.  Wright  v.  Reeey 
i  Sfnt.^  Shi.  3S3.    Hoaes  v.  Mu^troyd,  I  JbAiu.  Oi.  B^.  130. 
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tatives,  for  the  mortgage  debt  a  partof  tb°  p"""*;!!)  fiHt"" 
oF  the  mtHlg«gfee7^H3*TKoiigEron'"8  "deatn,  the  eatate 
tecKnicallf  dAIUhds  to  the  beir,  be  Mrill,  without  a  qianifest 
inteot  to  the  contrary,  take  it  in  trust  for  the  personal  re- 
presentatiTeB,*  Bpt  the  question  of  parties  is  usually  more 
or  less  flactuatiag,  and  open  for  ditcusaion.  It  is  governed, 
in  some  degree,  by  circumstances,  whereas  the  principle 
flMt  thoee  persons  who  are  interested  in  the  subject,  and 
are  not  made  parties  to  the  suit,  are  not  bound  by  the  de- 
cree,  is  more  steady  in  its  operation,  for  it  is  founded  on 
natural  right. 

yhe  equity  of  redwiytion  may  be  foreclosed  by  the  act 
of  tSS ^MVmaf  ftifawell,  Vit  lipon'a  KB '  to  retfeeror'the 


ZT^^ne  debt  by  a  giTui  time,  which 


is  Ufuaily  six  mniths  after  the  liquidation  of  the  debt ;  and- 
upon  his  defitslt  the  bill  is  dismisaed  for  son-payment, 
which  is  a  bar  to  a  new  bill,  and  equivalent  to  a  decree  of 
abs<4ute  fiwecloiure.* 

The  nriit  of  redemption  may  be  haired  by  the  lengtfe  of 
JJaiA  The  analo^^etwSntner^nn!^qu^  to  re^eeni 
aBirae  runt  oi  entry  at  JaWj  is  generally  Dresfpyj :  ao 
twutnemwtguor  wno  comes  to  redeem  against  a  mort- 
gagee  in  powequon,  after  the  period  of  limitation  of  a  writ 
of  entry,  must  bring  himself  within  one  of  the  exceptions, 
which  would  save  the  right  of  entry  at  law,  or  the  time 
will  be  a  bar  to  the  redemption,  and  a  release  of  it  to  the 
mortgagee  may  be  presumed.  The  limitation  at  law  and 
in  equity  is.  usually  the  sftrae,  with  t|ie  allowance  of  iK" 
aUe  tme'lor  JisablUUM.'    "jJUt  JWUIB  Ul  liu^llatlMr 


a  Com.  Dig.  tit.  Otanctrg,  4,  A.  9.  Dem4i«st  v.  Wynkoop, 
3JMn>.Ck.  i^p.  14S.  Scott  V.  Mftcbrknd,  13  Man.  R^  900. 
Grwse  V.  BmtUCookt't  Tarn.  lUp.  344  Penn  v>  BiNimiiifr,  1  Bal. 
tldrf't  {lep.  471.  The  caaee,  aa  to  partiesi  sia  coUected  in  3  Powatton 
Jbrtgagti,  966—977.  989—992. 

b  Chohide;  t.  Ozferd,  t  Alk.  S67.  Sir  Wiiliam  Grant,  in  The 
Bi^K^  of  Winchester  v.  piine,  It  Vttej/,  199.  Ferine  v.  Dunn,  4 
JMiM,  Ci  A9. 140. 

c  Jenoei  T. Tiacy.otedhiCox'BnotetoSF.  ir>».S8T.  Belch 
V.  Harvey.'iMf.  Jtm.  3  A^  313.    Aggas'  v.  PkkBielK  iW.  »b. 
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is  anumed,  as  the  fit  md  prfiper  grpasd  for  taking  tbe 
length  oTpotBenion  therein  mentioned  as  the  preraupliim 
of  right,  and  tbe  courts  of  equity  have  been  eonsidMed  by  ' 

the  judges,  in  Bome  caees,  aa  Tirtnally,  tbongb  not  m  ternit 
included  in  its  provisions.  This  is  the  general  doctiioe  in 
England  and  in  this  country,  in  respect  to  remediefl  to 
ecfuily;  but  the  late  revised  statutes  of  New-Yorfc  bars  { 

wisely  reindf  ed  all  doubt  and  dificulty  oo  this  subject,  and 
regulated  liipitatioqBin  equity  by  express  pforisiona.     I^^l^^ 
paacs  of  concurrent  jurisdictioB  in  the  courts  of  law  iS^W^^ 
equi^^u!e^fflfll^Hl!mhationB  applies  equally  to  both  i 

courts,  but  it  doea  not  apply  to  coaes  in  whicb  a  court'  of 
equity  has  peculiar  and  exclusive  jurisdictJon ;  and  ia  all  ! 

mcb  cases,  the  limitation  of  bills  for  relief,  oa  tbe  ground 
of  fraud,  is  six  years  after  the  discovery  of  it  by  the 
aggrieved  party ;  and  io  all  the  other  cases  not  provided  for^ 
the  limitation  is  tea  years  after  tbe  cause  aceroed ;  and 
thb,  consequently,  reduces  the  right  to  redeem  from  twut> 
ty  yean,  as  it  before  stood,  to  ten  years.' 


Smith  V.  Clay,  3  Bra.  839,  note.  LoidEaiTODiinBau^v.IUdgtrd, 
cited  ID  17  r<ucy,  99.  Hodle  v.  Heaky,  1  Fuey  «-  Beam.  53«. 
DemsreBt  v.  Wynkoop,  3  Johiu.  Ck.  Sep-  ISB-  Kum  v.  ^ooclpM^ 
JMd.  SO.  eiee  v.  HuhatUn  Compan;,  1  Paigt,  48.  Xiouar  v. 
Joaea,  3  Barr.  ^  JIfiHertry,  328.  Sir  TImeub  Plaowr,  ia  Chainer  v. 
Bradley,  l  Joe,  ^  Walk.  S3.  Lyttle  v.  Rowt«n,  1  MarAiM,  b\9. 
ElowjidoTf  v.  Taylor,  10  WhtaUm,  168.  Lord  Redeadale,  in  Cbol- 
pondelcy  v.  Clinton,  3  Jot.  4r  Weik.  191. 

a  JT.  Y.Rtmtd  SiabOti,  vol.  ii.  301.  sec.  40,  50,  51, 5S.  Tba 
]ieriod  of  limitation  of  a  right  of  enti/  upon  Isnd  varies  v«ry  nate- 
hally  in  tbe  difibrent  atatea  It  ia  SOyeanin  HiseiMppi;  31  yMnia 
PeoBBylvania  and  Otuo ;  SO  yeara  in  Maine,  New-Hampihire,  Mataa- 
chtuetta,  Rhodo  Island,  New- York,  New-Jetsey,  Delaware,  Mary- 
bad,  Virginia,  Alabama,  Kentucky,  Indiana,  and  Miaeouii;  15  yeara 
ih  VarmoBt  and  Connecticut ;  lOyearaioLouifianaj  T  years  in  North 
Carolina,  Tennetne,  and  O«orgia ;  an^  5  yeara  in  South  Candina. 
See  tbe  Anwndix  to  Mr.  JMgOtt  learned,  tccurato,  and  vahmUe 
lyeatue  on  the  iMutation  of  AeHont  at  Law  and  SaiU  in  Eqtdl^.  Bat 
after  entiy  by  the  mortgagee,  upon  deftult  or  hy  writ  of  entry,  tbe 
limitstion  of  tbe  iigbt  of  redemption  in  tbe  New-En^and  Statea,  ia 
not  Tqpilated  by  the  general  limitation  to  a  right  of  entry,  but  ia,  aa 
wft  have  already  setfn,  very  much  redncpd. 
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It » the  better  tnd  prevailing  opiaioii  in  t^e  J^i^ish 
cwirfinBSm^BIff^SgEe'^ler^iJHhe  lifetiioe  of  the 
tenaat  for  life,  the  reoiainder-ftten  vrill  be  bvred  of  hi» 
tight  to  jedeeia  after  twenty  years  Iroin  Buoh  ODtry .  The 
iwinciple  is,  tliat  tbe  remainder-^asn  might  have  redeetned, 
ootwtthitaoding  the  life  estate,  and  that  i\  it  of  no  conse* 
queoce  to  the  mortgagee  who  baa  the  equity,  for  he  cmgbt 
t»  be  quieted  aAcr  twenty  y«an^  po— eaaion.  This  ww 
tbe  opioioo  or  Ch.  B.  Eyie'  and  of  Sir  WiUiaii)  (Jrant,  aad 
it  waa  ao  decided  in  Harrum  v.  HoUhu.^  Lord  Mannen 
was  of  a  difierent  opinion,  and  be  cmichided  frqoi  analogy 
to  the  Btatute  of  tinoitationa  at  law,  that  the  remainder- 
mas  bad  twenty  yean  to  redeem,  after  the  termination  of 
the  life  estate.  Until  fab  title  vests  in  poBseision,  he  was 
.quite  unconnected  with  the  tesant  for  liie ;  and  there  was 
fas  much  reason  is  this  as  in  other  cases,  that  lapse  of  time 
I  should  not  bar,  until  his  right  of  entry  had  accrued.*  As 
f  the  right  of  ledemptkin  belongs  esclusivel;  to  a  court  of 
equity,  ^^  reniBinder*nian'8  bill  to  redeem  mus^  in  New* 
York,  be  filed  within  ten  years  ^  after  the  cause  tb«eof 
shall  accrue;^'*'  and  whether  the  cause  fof  redemption,  as. 
respects  die  Temainder-man,  may  be  paid  to  accrue  whei\ 
the  mortgagee  enters,  and  takes  possession  under  the 
mortgage,  remains  yet  to  be  settled.  This  case  does  not 
faU  precisely  within  tbe  principle  which  givea  to  a  remain- 
der-man twenty  years  after  the  death  of  the.  tenant  for  Ufe 
to  assert  a  title,  and  make  his  claim  and  entry  by  action, 
for  until,  then  he  had  no  right  of  entry,  whereas  the  remain- 
.der-man,  iu.the  other  case,  may  redeem  the  mortgage  in 
■the  lifetime  of  tbe  tenant  for  life ;  and  to  permit  a  mort- 
I  gagee  to  be  called  to  a  severe  account  for  the  ftoceeda  <tf 
I  tbe  estate,  after  a  long  unmolested  reception  of  the  rents 
I  and  profits,  and  when  he  is  not  allowed  any  adequate  com- 


«  Cofbett  V.  Barksr,  1  Sail.  ISS. 

b  I.Sim.  A  Sbi.  411. 

e  Bhke  *.  Fatter,  30  Bali  ^  Beam.  57S. 

d  JV.  r.}UvuedSlaM^,w>\.a.Ml.aec5S. 
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penaatioii  for  his  care  xad  tnmble,  is  not,  in  those  instanceB 
uriiere  the  remainder-man  might  have  called  on  him  sooner^ 
very  coosiateQt  with  tnie  pohcy  and  substantiat  Jtutice.* 

Thr_jnnrtg«gri  mill  nqimlllf  m  trir  pnr*  be  barred 
by  lapae  of  time,  and  if  the  mortgagor  has  been  permitted 
to  poBsess  and  enjoy  the  estate  without  account,  and  witbr. 
put  any  payment  or  claim  for  a  given  pmiod,  and  friiich  is 
gener^y  fixed  at  twen^  years,  the  mortgage  debt  is  pre- 
sumed to  be  eitinguished,  and  a  r&conveyance  of  the  legal 
estate  &om  the  mortgagee  may  be  presumed.  The  pwiod 
of  twenty  years  b  tak^t  by  analogy  to  the  period  of  limitar 
tion  at  law  for  tolling  the  entry  of  the  triM  ^''''^'^^IjS— 
rule  of  barfing  the  MUPtg.  of  redemption,  or  the  claim  ot 

thB  mnrtmigp^  ^y  |»jJ>MUl£_tiipe^Mt^3ed  OB^  a  ^^^1 

tion  oftitle,  which  may  be  rebuttedny  paroTpfOMpar  eir- 
cuDMtancea  sumcient  t6  jHB  BflWi  6i  desiroy  tne  contrwy 
iwesumption.'  — — — 

When  a  foredbsure  takes  place  by  a  sale  of  the  mwt- 
gaged  premises  under  a  power,  it  is  usual  in  England  to 
provide  in  the  mortgage  itself  for  due  notiee  of  the  sale,  so 
as  to  affi>nl  a  ftir  opportunity  of  an  advantageous  sale.  U 
the  mortgagee  omits  to  give  jaoper  notice,  whether  direct- 


a  Accordmgtotbeiniacipleof  tbededsioDiD  Wells  v.  Piiuee,  • 
JUim.  B^  SOS.  Uwagh  «  renwindar-min  diould  havauqioted  «  Rght 
of  entry  in  the  lifetiiiie  of  a  devisee,  for  ^,  yet  he  wu  not  bound 
to  ftvul  bimeelf  of  it,  and  might  eqter  kfterliia  oecond  ligbt  ucnied 
hy  the  death  of  the  tenant  for  life. 

b  HiUaiy  v.  WaOer,  13  Vet«y,  339.  Cooke  v.  Sohan,  C  Sm.  if 
3tu.  154.  Hooie  v.  Cabk,  1  J<Aiu.  Ch.  SUf.  38&.  Gilei  v.  Bwe- 
inore,  6  Jobu.  C9L  ibp.  54S.  Jackson  v.  Wood,  IS  Joku.  Rtf.  Ut, 
Koaa  V.  Noirell,  1  Watk.  14. 

c  Whiting  v.  White,  Coaper'i  Eg.  Rtp.  1 .  Reeks  v.  Poatl^waile, 
Aid.  ISl.  Bamin  v.  Martin,  Md.  1B9.  Hughes  v.  Edwards,  » 
Wkiaton,  4S9.  The  English  rule  aa  to  the  allowance  of  parol  proof 
te  destroy  the  eflbct  of  the  mortgagee's  poaseasion  fbr  twenty  years, 
was  iKoposed  lately  in  En^and  to  be  abolished  by  the  propoaitiaa  of 
the  ragf  yityw^  ftmrniittimun,  that  the  mortgagee's  right,  ftmnded  on 
twenty  years'  po»eaw>n  aboiild  not  be  taken  away  by  any  iminitten 
proBone,  statesMOt,  at  ackaowledgment. 
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id  by  the  power  ot  not,  tbe  sale  may  be  ioipeicbed  in 
diaMeiy.*  In  New-¥ori[,^  and  probably  in  other  states,  a 
sale  uhder  a  power  ia  made  the  subject  of  a  statute  provi- 
ten;  bat  as  tbe  title  .under  aiifch  ^  nale-dAa-nai-aflaafaany 
mor^age^orjuSgnient  creditor  wbowe  JjfinJeBBIidjBtf'' 
loftewte.  It  must  beTSCBBTA  ha^BrdO"i  m^l  |Tip"*'°*^°*'^ 
tiile,and  Unpferior  to  one  under  adecree  in  dianceiy  found- 
oJoiTS^ieirSmeT^SriBnd  which  ban  the  rights)  of  aH 
incumbrabeen  who  are  brou^t  before  the  court.  The  sab 
under  fc  power,  if  rwnlarly  mhI  fiuriy  made,  accordi^lo  Uff 
directiwiB  of  the  statute.  B  'ahnamiU"eUlieiUUIIM  IHI  IB' 
the  equity  ot  reJempJiAA.  IIUI  UM  WMMl  UIM  VtM.1  lUU  ' 
langiuIgeoMBeiawofNew-york,  from  the  time  of  the 
fiist  latroductiMi  of  A  Matnte  regutation  on  the  subfect  in 
fibrch,  1774.*    As  [Woceedibgs  under  a  poww  are  m  pM$, 


a  Anem.  S  jttidd.  CX  Rep.  16. 

ft  It  is  leqnuite  in  N«w-York,  io  a  vkfid  execution  of  the  power, 
tbit  h  Be  ^ranonalj  ngiatered,  or  tbe  mortgrnge  ctntsiiiing  it  re- 
Gorded,  Md  thU  the»'  be  no  pradtng  mit  tt  kw,  aor  uy  jodgment 
fbr  tbe  ddbt  on  Wtoeb  tH  ezMnbon  hea  not  beat  retcmed  nnwlirfed, 
end  tlikt  notice  nfficieiit];  deeeriptive  of  the  mortgege,  andtbedebt, 
■nd  the  lend,  be  pablisbad  for  twentj-fbui  weeks  sDccesBTelj,  oncee, 
week,  in  a  newepKper  piintad  ia  the  county  wbeie  tbe  luda,  or  &  pert 
of  tbe  luid*<4re  diluted,  ud  the  tiiae  elso  effized  np  twenty-finir 
weeke  prior  to  the  time  of  tbe  lele,  on  tbe  outward  door  of  tbe  near- 
eat  cooTt-bouae  of  the  eonnty.  Every  each  aale  ihtiBt  be  at  poblio 
enotion,  and  diatinct  fknaa,  tract!,  01  lota,  aold  eeparatel;.'  Tbeata- 
tute  furfber  providea,  that  the  mortgagee,  and  bia  repreaentalms, 
rm.'s  purcbeee,  and  every  each  aale  ii  decUred  to  be  eqoinlent  to  a 
ftreckMure  and  nJe  in  equity,  eo  fkr  as  to  bar  tbe  eqoi^  of  redemp. 
tion  of  t&e  mortga^,  ^  c^  ell  person*  cleiining  under  him  by  title 
mihsequent  to  tbe  mortgage ;  bot  it  ie  not  to  aflbct  a  mortgages,  or 
judgment  creditor,  wboae  title  or  lien  accnied  prior  to  tbe  Mile.  Tb» 
statDte  contains  some  further  directions  necessary  to  be  attended  to,' 
conceriiing  tbe  ramtenta  and  dispooitioii  of  tbe  Sffidarit  of  the  ask.  JK 
T.  Bevittd  jStotatM,  vol.  ii.  S46.  tit.  16: 

e  Beolhtle  v.  Lewia,  7  Joluu,  Ck.  Rttp.  60.  it  waa  fbninly  held, 
that  tfiiwgb  tbe  mort^gee  omitted  to  record  the  powlfiT,  yet'tbat  the 
sale  would  be  binding  upon  the  mortgagor,  and  b^  bia  e^y  of  Ur 
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and  iM  day  in  codrt  ii  giv«B  to  the  DKHtgogof  to  set  op  aay 

equitable  defence,  a  court  trf  equity  will  interfere,  wbcfie 

hayments  hive  been  nade,  and  not  credited,  and  atKj  the 

nroceedtngB,  and  regulate  the  sde  as  to  the  eiteaeiov  of 

■■otice,  or  otherwise,  u  jostice  may  require,  and  partieii- 

llorly  when  the  ri^^ts  of  the  in&nt  bevs  of  the  mortgagor 

are  coDcemed.*    A  sale  under  a  pof^er,'  as  well  as  under  a 

decree,  will  bind  the  kifant  heirs,  for  the  infiuit  has  no  day 

after  he  come*  of  age  to  show  cause,  as  he  has  where  there 

is  the  itriet  technical  fbreclosHre,  and  as  he  generally  baa 

in  the  case  of  decrees.^ 

iipAn  ■  Aaj-roa  jg|- 1  m„\^^  ^i.  uMg]  fo  DUert  8  direction 
that  tfie  mortgagtM-  delirer  up  possession  to  the  purchaaar ; 
but  whether  it  be  or  be  not  part  cf  the  decree,  a  court  of 
equity  has  Competent  power  to  require,  l^  injunction,  and 
enforce  by  process  of  execution,  delivery  of  possession ;  and 
the  power  is  founded  Upon  the  simple  elementary  princi- 
ple, that  the  power  of  the  court  to  apply  the  remedy  is  co- 
extenaive  with  its  jurisdiction  over  the  "s'obtecif^tiPElp* 
i'lie  JJnglish  \>\h,m  Jl  BfHHUIJH  UIUUllli|!i"^n  a  sale  "i 
mor^aged  premues,  under  a  decree,  doea  not  prevail  to 
any  great  extent  in  thb  eoontry.    The  object  is  to  aid 


den^oiL  (WilM>n  *.  Troup,  S  Cbvat't  Rap.  SS9.  MS.)  Bnt  tbs 
asw  rariaeil  itatute  would  atein  to  be  too  preoiH  in  its  ictjnactiMB  to 
admit  cf  each  aktitudiiiary  cmMtractioB.  It  declueB,  that  ioMilU 
Atforty  to  gire  motkt,aad  U>  make  Vu  firteloMrt,  it  lAoU  b«  re- 
fMitte,  tliat  tlie  power  ka*  h»m  iiA/  rtgUtered,  uid  thu  ereiy  n)e 
punokiit  ta  a  power  is  aArtMid,  and  oMdwdtd  9*  Owrun  pmarihei, 
ofaaU  be  a  bar,  &c. 

a  VaDBeTfenv.DeinareM,4J(An>.  Gi.  Jbp.  87.  Nicht^T.  Wil- 
9m,ii>id.  tlS. 

i  Baotii  y.  Rich,  1  V«m.  395.  Hill*  t.  DenniB,  3  JUtw.  QL  R^ 
307. 

e  Dws  T.  Dore,  Diekau,  617.  10  Bro.  C%.  On.  37S.  I  GnV 
Catt,  101.  8.  C.  Kenbaw  v.  Thompoon,  \  Jolm*.  Ch.  Stp.  SOt. 
I.u41b«  t.  Lutmg,  1  flt^pUw,  231.  Ganetion  r.  C(4e,  1  aorr.  4- 
JWuw-SM.  TUapcnrariseoDflniKdbrtbeX  r-JSnitMl  fitsMM, 
vol.  ii.  IBI.  sec.  15X. 
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creditors  by  an  increaw  of  the  bid  ;  but  Lord  Etdop  con- 
demned the  practice  aa  injurious  to  the  sale,  and  he  ob> 
ferved,  that  a  great  many  estates  were  thrown  away  upon 
the  speculation  that  there  would  be  on  opportunity  of  pur- 
chasing afterwards  by  opening  btddings.  The  English 
method  of  Belling  under.a  decree  varies  greatly  from  ours, 
and  is  fovourable  to  openings  of  the  sale ;  whereas  ttie  sale 
at  public  auction  with  us,  is  ordinarily  a  valid  and  binding 
contract  as  soon  as  tha  hammer  is  down.  The  master 
sells  at  public  auction  on  due  notice,  and  the  purclias&r 
becomes  entitled  to  a  deed,  unless  there  be  fraud,  mistake, 
or  some  occurrence,  or  some  special  circumstances,  aflord- 
iog,  as  in  other  cases,  a  proper  ground  for  equitable 
relieC  In  England  the  sale  has  the  attributes  of  a  private 
^e.  The  master  gives  notice,  and  receives  bids,  and  re- 
ports the  highest  bidder  ;  and  if  his  report  be  confirmed, 
the  title  is  examined,  and  thq  conveyance  prepared,  and 
the  whole  proceeding  is  insert  until  the  final  settlement  of 
the  title.^ 

■  If  a  mortgageJatjatisfied  without  a  sale,  and  the  estate 
ia  to  oerSlo^  to  (tie  moT^a^l^,  it  Will  aepend upon  cir- 
onmstances  whether  a  reconveyance  be  necessary.  When 
the  mortgage  is  made  with  a  condition  that  the  convey- 
ance shall  be  void  on  payment  at  a  given  day,  and  the  cop- 
dition  be  (iilfUled,  the  land  returns  to  the  mortgagor  with- 
out uy  reconveyance,  —■*  "-y  *^"  [li[lipl*i  "rTTilifin  o^^  the 


a  White  v.  Wilson,  14  Vtiey,  IGl.  Cunningham  v.  WiIIiutiB,3 
Aut.  Rep.  344.  WiUiamson  t.  Dale,  3  JbAn*.  Ch.  Rep'  390.  Lu- 
MOg  T.  M'Pherson,  Md.  424.  Bbuid,  ChuiceUor,  in  Asdersm  v. 
Foolke,  2  Harr.  4-  Oill.  35S,  35S.  In  that  case  the  Chaneellor  ob- 
served, that  biddingB  were  never  opened  in  Hsryland,  01  the  sale  sus- 
pended, merely  to  let  in  another  and  a  higher  bid.  But  ifeitherherom 
or  after  the  ratification  of  the  tale,  there  be  any  iajniious  mistake,  misre<- 
preeonUtion,  or  fiaad,  the  biddings  will  be  opened,  and  the  property 
Bgaio  sent  into  the  market.  Gordon  v.Sims.Z^ConTtCA.  Rep.  ist-- 
165.)  and  see  the  note  of  the  learned  reporter  in  the  latter  Case, 
page  159,  in  which  the  English  and  American  practice  on  tliis  point 
is  dearly  stated,  and  the  inferences  therefhim  jnstiy  drawn. 
Vol.  IV.  24 
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condition.*  But  if  there  had  been  a  defedt,  then,  as  the 
estate  had  become  aGSSRR^naw,  according  to  the  old 
doctriae,  the  language  of  the  books  has  been,  tlist  a  recon- 
veyance was  necessary  on  discharging  the  debt"  But  the 
general  understanding,  and  the  practice  on  this  subject  in 
this  country,  has  been  different,  though  the  cases  are  not 
uniform.  This  contrariety  of  opinion,  which  shows  itself 
here  and  in  England,  proceeds  from  the  ribration  between 
law  and  equity  views  of  the  subject  A  judge  at  law,  as 
was  observed  in  Oray  v.  Jenkt,'  sometimes  deals  with  the 
mortgage  in  its  most  enlarged  and  liberal  character,  strip- 
ped of  its  technical  habiliments,  and  a  judge  in  equity 
Rometimea  follows  out  the  doctrine  of  law,  and  contem- 
plates it  with  much  of  its  original  and  ancient  strictness. 
The  debt,  generally  speaking,  is  considered  to  be  the  prtn- 
cipal,  and  llie  llimntf^e  incident,  and  discharging  or 
forgiving  the  debt,  with  the  delivery  of  the  security,  any 
time  before  foreclosure,  extinguishes  the  mortgage,  and  no 
reconveyance  is  necessary  to  restore  the  title  to  the  nmt- 
gagor.  &Q^i^B»niQjg]g|]^j^^e  debt  by  deed,  by  wri- 
ting simply,  or  by  parol,  is  said  to  draw  the  land  after  it  as 
a  consequence,  and  as  being  appurtenant  to  the  debt  The 
one  is  regarded  as  the  principal,  and  the  other  the  aecea- 
aary,  and  omne  principtde  trahit  ad  te  accesiorium.    The  . 

(ossignmeDt  of  the  interest  pf  the  mortgagee  in  the  land,  - 
without  an  assignment  of  the  debt,  is'  considered  to  be 
without  meaning  or  use.  '  This  is  the  language  of  the  coortg 
of  law,  as  well  as  of  the  courts  of  equity ;  and  the  common 
sense  of  parties,  the  spirit  of  the  mortgage  contract,  and 
the  reason  and  policy  of  the  thing,  are  with  the  doctrine.' 


a  Frctlon.on  Cmeeyondnf,  vol  u.  SOD,  201. 

b  Lord  Hardwicke,  in  Haniwn  v.  Owen,  1  dik.  fiW.  1  &&.  t[ 
Lef.  ne,lT1.  Judg«  7hMbridgtftE**<y  on  Mortgage*,  SJttaM.Stp. 
5G7.  661,3.  Bppendiji. 

c  3JlfiMon'(A«p.S31. 

d  Lord  Uudwtcke,  in  Riclwrda  v.  Bjrms,  3  Eg.  Cat.  Abr.  ei*}. 
Buntrd's  Ch.  Rep.  90.  S.  C.    Lord  Muisfield.  in  Martin  t.  How- 
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In  MaHachiuetta,  the  technicBl  niles  of  the  common  law 
are  more  stricUy  maintained.  The  doctrine  of  Lord  Mans- 
field, in  Martin  r.  Mawliu,  is  not  regarded  as  correct,  and 
upon  the  construction  of  their  statute  law  the  estate  of  the 
mortgagee  cannot  be  assigned  except  by  deed,  though  a 
bond  may  be  assigned,  and  pass  without  deed,  and  even  by 
^delivery.  Upon  the  discharge  of  the  mortgage  debt,  after 
W  default,  a  reSoSiT^SRt^^i^eeined  requisite  to  restore  the 
lee  to  the  mortgagor.  So,  also,  in  New-Jersey,  notwith- 
standing the  opinion  that  was  declared  in  Den  v.  Spinning, 
•the  old  English  strict  common  law  doctrine  is  recalled,  andl 
it  is  now  held,  that  payment  of  the  debt  does  not  caus» 
the  title  to  revert  to  the  mortgagor,  and  a  conveyance  ia 
held  to  be  necessary.  This  is  the  doctrine  also  in  Maine, 
Connecticut,  Virginia,  and  Kentucky.* 


fin,  X  Burr,  978, 979.  JohnBon  v.  Hnt,  3  JbAu.  Cbr.  S».  1  Jokia. 
Btp.  S30.  8.  C.  J&cksan  v.  Willard,  4  Ibid.  41.  Renyu  v.  Het- 
araeao,!!  Aid.  534.  Jackaon  v.  D&rie,  19 ibid.  7.  Jacksoii  v.  BroWn, 
19  ibid.  325.  Wilson  v.  Troup,  S  Cotom't  Rtp.  195.  Jackson  v. 
Blodget,  5  ibid,  302.  Wentz  v.  Dehaven,  1  Serg.  ^  BanU,  31£. 
Kinse;,  Ch.  J.,  in  Den  v.  Spinning,  1  HaltUd,  471.  Morgan  t.  Da- 
vis, S  Harr.  S;  JtHtnry,  17.  PaxoD  T.  Paul,  3  ibid.  399.  Story,  J., 
in  Hatch  v.  While,  2  Gail.  Rep.  155. 

a  Judge  T^oiBbridgt'*  reading  on  the  Laie  tf  JSorlgage,  8  Man. 
Rtp.  354.  a(qmndix.  Warden  v.  Adams,  16  iind.  333.  ParBons  v- 
Wetles,  17  ibid.  419.  Vose  t.  Handj,  B  OreaOtfif,  322.  Den  v. 
DhnoD,  S /loMaf,  15G.  Pbelpsv.  Sage.S  Cay'<  JI«p.  151.  Faulk- 
ner T.  JBrc»ckenborough,  4  Rand.  225.  Breckenhdge  t.  Biook,  2 
JHorrt.  Afp.  337.  But  in  Gray  t.  Jenks,3  JToam'*  iZ<p.  530.,aB«ti»- 
fied  tndrtgftge,  under  the  law  of  the  statd  of  Maine,  was  so  far 
deemed  an  extinguished  title,  as  that  no  action  would  lie  upon  it  by 
the  mortgagee.  The  irresirtible  good  sense  and  equity  of  luch  a 
conclusioD,were  felt  and  ftrcibly  expressed  by  the  learned  judge  who 
decided  that  case.  The  opinions  of  Judge  Trowbridge  ai«  citedwith 
the  greatest  respect  in  MMsachaaetts,  and  he  ia  considered,  and  I 
preaome  very  justly,  as  the  orule  of  tlie  old  real  property  law.  Ha 
criticises,  very  ably,  the  opinion  of  Lord  Mansfield,  and  some  of  the 
observationB  attributed  to  his  lordship  in  MarUa  v.  JSoalwi  were  uo 
doubt  very  loosely  made.  Judge  Trowbridge  insists,  that  Lord 
Mansfield  confiionds  the  distinction  between  roortgaga  of  land  for  a 


-ivGtio^le 


Ia8  OK  KEAL  PROPER'n".  [Part  VI. 

tennoDty,aiidBniailgageinfee.  The  former,  he  wye,  !■  but  >  chat- 
tel interest,  and  the  latter  an  estate  of  inberitatice,  descendible  as 
Bucb,  and  the  money  due  thereon  is  equitable  aBsets.  The  Snpreme 
Cmut  of  UesnchusettB,  is  Parmmt  t.  Wetla.  adhere  to  these  views 
of  the  eubject.  But  1  would  obaerve,  with  great  Bubmistrion  and  re- 
spect, that  the  doctrines  of  Judge  Trowbridge,  on  mortgagee,  are  far 
in  arrear  of  the  improvements  of  I  he  age,  in  this  branch  of  the 
■dence,  and  it  will  not  do  to  take  our  doctrines  of  mortgages  from 
Littleton  and  Coke.  The  language  of  the  courts  of  lam  ie  now  essen- 
tially the  same  as  that  inequity;  and  it  is  said  again  and  again,  to  be 
an  aflhmt  to  common  sense,  to  hold  that  the  mortgagor,  even  of  a 
fteebold  interest,  is  not  the  real  owner.  To  show  that  many  of  the 
piontioiis  of  Judge  Trowbrid^  are  not  law  at  this  day,  it  is  snffidenl 
to  state,  that  he  maintains  that  the  equity  of  redemption  is  not  liable 
to  bB  taken  in  executiMi ; — that  the  mortgage  mooay  on  redemption 
gOAto  the  heir,  and  not  to  the  executor  of  the  mortgagee;— that  ■ 
third  mortgagee,  without  notice,  may  bay  in  the  first  mortgage,  and 
secure  himself  against  the  second ; — that  the  mortgagee  in  fee  has  an 
interest  which  a  creditor  may  takeon  execution.  The  cases  of  Jbr- 
gtMv.  Dant,Paxlon  v.  Paul,  Jdobonv.  Dam,  uidJackmnv.  Blod- 
gel,  may  be  selected,  as  cases  in  which  it  has  been  adjudged  in  courts 
of  law,  that  on  discharge  of  the  mortgage,  after  a  default,  the  fee  re- 
verts to,  and  vests  in  the  mortgagor,  without  any  ccmveyance ;  and  I 
am  persuaded,  that  moot  of  the  courts  of  law  in  this  country  would 
not  now  tolerate  a  claim  of  title  under  a  mortgage,  admitted  w 
shown  to  have  been  fully  and  &irly  satiafied  by  payment  of  the  debt. 
Id  NeW'Hampsliire,  there  ia  a  statute  provi^on,  which  restores  the 
land  to  the  mortgagor,  by  rimple  payment,  or  tender,  atler  the  condi- 
fion  h  broken.    Sweet  v.  Horn,  1  Adtcmt,  332. 
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OP  ESTATES  IN  RBMAINDEB. 

Ebtates  in  expCQttnCiLate  of  two  kinds ;  one  created 
by  the  act  of  thaparrigjad  called  a  rOTgader  i  th^Ujjr 
by  the  act  of  law,  and  .cgll^_g_rgj)efa^^  I  aball  confine 
mySeirrniiu^^ecture  to  estates  in  remainder. 

To  give  as  much  pervpicuity  as  possible  to  the  arrange- 
ment and  discussion  of  so  intricate  a  subject,  I  shall  treat 
of  remainders  in  the  following  order : 

1.  Of  the  general  nature  of  remainders.  2.  Of  vested 
remainders.  3.  Of  the  nature  and  variety  of  contingent 
remainders.  4.  Of  the  rule  in  Shelley's  case.  5.  Of  the 
particular  estate  requisite  to  suj^rt  a  remainder.  6.  Of 
remainders  limited  by  way  of  use.  7.  Of  the  time  within 
which  a  contingent  remainder  must  vest  8.  Of  the  de- 
struction of  contingent  remainders.  9,  Of  some  remain- 
ing properties  of  contingent  remainders. 

(I.)  0/ t^generc^  nature  of  remainders. 

A  remainder  is  a  remnant  of  an  estate  in  land,  depend- 
mg  upon  a  particular  prior  estate,  created  at  the  same  time, 
and  by  the  same  instrument,  and  limited  to  arise  imme- 
diately on  the  determination  of  that  estate,  and  not  in 
abridgment  of  it.*    In  the  New-York  Reeited  Statutes,^ 


a  Co.  £ia.  49.  a.  143.  a.    t  Blaeki.  Com.  ^62.    PreHon  on E»lata, 
¥ol.i.»0,»l. 
b  .V  r.  Retittd SlaluUM,ya\.  i.  733. epc.  10,  H. 
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med  to  be  on  alate  limited  to  commence  tn  poues^ 
r  a  future  day,  on  the  determtnation,  by  h^pte  of  time, 

yothenoiie,  of  a  precedeta  egtate,  created  at  the  tame  time. 

^r,  Cornish,  after  a  careful  onalysia  of  Lord  Coke's  defini- 
tion, flubatitules  hi§  own.  A  remainder,  he  says,  is  "  an 
estate  in  lands,  hereditaments,  or  chattels  real,  limited  to 
one  who  may  take  a  new  estate  therein,  on  the  natund  de- 
tenninaticM)  of  a  particular  estate  in  the  same  sufaject  mat- 
ter, created  either  in  fact,  or  in  contemplation  of  law,  ti^e* 
ther  with  such  particular  estate,  and  forming,  to  certain 
purposes,  but  one  estate  therewith."*  .^remaindwmaT^ 
consist  of  the  whole.  remnaBLaL^lfi^tate;  a*  in  the  case 
of  a  lease  to  A.  lor  yews,  remaind«  to  B^  fee;  (^^«v 


consist  of  a  part  oq^y  °^  *^^  reeiduaiy  estate,  and  there 

m^DeawTersion  beyonim  left  Testea  inTEe  grantor,  as 

in  the  case  of  a  grant  to  A.  for  years,  remainder  to  B.  for 

life ;  or  there  may  be  divers  remainders  over  ezhaosting  the 

whtde  retiAmm  of  the  estate,  as  in  the  case  of  a  grant  to 

A.  for  years,  remainder  to  B,  for  life,  remainder  to  C.  in  tail, 

^remainder  to  D.  m  fee.    The  Tarious  interests  into  which 

Han  estate  may  be  thus  subdivided,  make,  for  many  purppses, 

Amt  one  estate,  being  different  parts  orportionsofthesame 

llentire  inheritance.''    Though  a  remainder,  in  its  original 

simplicity,  would  appear  to  be  very  easy,  safe,  and  practi- 

nal,  yet  the  doctrine  of  remainders,  when  the  collateral 

refinements,  and  complex  settlements  which  have,  in  the 


a  ConiiA'iEmyonaeDoelrwetfIUiitaii»dtrt,lBn,p.  06.  Hr. 
ComiBfa  prtmouiices  bis  own  defimtion  to  be  accurate,  but  he  is  not 
remarkably  happy,  either  in  brevity,  or  neatnew,  or  cteaineaa  of  ex- 
preoNon.  Heoughttobeaccumte  ai^unjimn,fbrhehasocciiptediip- 
waH*  of  seventy  pages  in  a  laboured  tnalyna  to  produce  his  defini- 
tion 1  and  aotae  parts  of  Mb  inquiry  involye  critical  diacoaaons  upon 
the  moot  abatruse.iubtle,  and  artificial  diatinctiona  in  the  law.  They 
could  not  be  made  intelligible  without  gtving  more  space  to  them  than 
tbeee  lecttirea  will  allow. 

h  tBIaek*.  dm.  164. 
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courae  of  time,  growD  oot  of  it,  are  considered,  will  be 
foaad  to  saipaaa  all  the  modificatioDi  of  property  m  the 
difficulties  which  attend'  the  study  and  the  practice  of  it 
The  Bubdivision  of  the  interest  of  an  estate,  to  be  enjoyed 
partitiTely,  and  in  succession,  is  a  very  natnial  and  obvious 
contrivance,  and  must  have  bad  a  place  in  early  chdliEa- 
tion.' 

courae,  be  any  remainder."  So,  if  an  estate  be  granted  to 
A.  and  hi^w?^  ^-  retams  from  Rune,  and  then  to  the 
use  of  B.  in  fee,  the  lunitation  to  B.  cannot  be  good  as  a 
remainderi  thoo^  it  may  enure  as  a  shifting  use  or  execu- 
tory Umitation ;  for  the  entice  fee  jMssed  to  A.  as  a  base  w 
qualified  fee,  in  wfaidi  the  gprantor  retabied  only  ii  possilw- 
lity  of  reverter.*  But  if  the  Calate  bad  been  grsiited.to  A. 
without  words  of  inherituKe,  until  C.  retained,  from  R«me, 
he  would  have tak^OB^a^ehoUieState,  and  the  residiie 
of  the  estate,  upon  the  return  of  C,  if  limited  to  tb«  nae 
of  B.,  would  be  a  remainder.  It  mould,  equally  have  been 
a  renminder,  if  the  estate  had  been  limited  to  A.  and  the 


a  Btr.  CondshbudetcctediiiiBome  ancient  aiitlioriticg,theevuluice 
that  pKttul  intereata,  carved  out  of  the  inheritance,  with  a  limitatian 
of  remainderB  irver,  existeil  among  the  An^  Barons.— £n>9  on 

6  This  ia  a  eleai  prindple  of  the  eooimoD  law;  bnt  tlie  MiafYoric 
RtMMtd  Stalatet,  vol  L  7SS.  b«c  1 0.  hive  changed  the  whale  doctrine 
on  tint  point,  and  allowed  a  contingent  iBaainder  in  fee  t«  be  created 
GO  a  pruvrenHander  in  fee,  and  to  t^e  effect  in  the  evoK  that  tba  per- 
Kwe  to  whcm  the  flnt  remainder  it  hunted,  afaall  die  undar  thie  age  of 
twenty-nne  years,  or  upon  any  (Aher  ctaitiDgeacj,  by  whlclf'tbe  es- 
tate of  racb  persona  niiay  t»  determined  befere  tbey  attain  th»r  fiiU 
age.  8o,afee(Bay  belnited  t^wn  a  fee,  upon  aecatingMMiy  which, 
if  it  should  occor,  tnutt  happen  within  tite  period  prescribed  by  the 
article,  that  ia^  two  lives  in  being  at  the  creation  of  the  estate.  SM. 
see.  24. 

c  10  Co.  91.  b.    1  £9.  Cat.  ^br.  186.  E.  1.  «iile  tapra,  p.  10.  tn 
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hein  of  hii  body,  until  the  return  of  C.  from  Rome,  and 
then  to  the  use  of  B.  in  fee;  for  anesUte  tail,  not  being 
the  whole  inheritance  like  a  qualified  fee,  but  only  a  por- 
tion of  the  entire  esttie,  the  remnant  to  B.  would  be  a  rs- 
"""Ufflfi  There  can  be  no  remainda-  limhed  after  an 
eatate  of  inheritance,  egqapt-^-bfr-^fcxan-Mteta^tail 
There  may  be  a  fiitore  iige.ot  atacmoDLdflaifc^in-ALJyill 
n3TBe^^?Ti«r*^er.*  Xn  adeyiae  a.  BnbaM|ttwit ii^etpat 
may  /requenu^e^upporled  as  a  remainder,  ootwilhaUnd- 
ing  a  limitation  to  the  heiia  of  the  prior  devieee,  provided 
the  generality  of  the  word  heirs  be  restrained  to  issue,  M 
a  devise  to  A.  and  his  beirSf  and  if  be .  diw  .without  issue, 
TCmainder  over.**  If  the  prior  fee  be  coniimanLjJfinMiilL 
J--  — ^  ^^  ernitnri  "^-"-^-i^  ■^^vrml  of  the  fi«t  eatata- 
never  taking  eflect,  though  it  would  not  b " 
■  m'BBBef^tfifiSIHCTBSSwCwSteaiEi  oi  a. 

tlie  conMfliijSn5e^TEi5raB5i53lMtoArit , 

der-to  ioB  issoe-tn  fee,  and  in  de&ult  of  such  issue  ramain- 
der  to  B.,  the-remainder  to  B^ia  good  aaJmng-^Mlbrienrf 
to  the  contbgeot  fee  in  the  issue.  It  is  not  a  foi*  msuntrd 
upon  a  fee,  but  it  is  a  contingent  remainder  with  a  double 
aspect,  or,  as  Mr.  Douglas  says  with  less  quaiutness,  on  a 
double  contingency."     But  if  the  remainder  over  to  B, 


aS.btrf.338.    fWM<inAein.p.7,8. 

b  D<MV.EDii,&£a>l'*JI(9).  382.  Tenajr  v.  Agar,  12  ibid.  353. 
Danaey  V.  OriSth,  4  jHotiJc  ^  5«to.  61.  Tbe  serieH  of  cue*  on  thu 
enlgect,  u  Hi.  Hnrnphnyi  ezpresaea  it,  in  iaa  Ob*enatifanM  an  RmU 
Proptrty,  htve  beeu  '■  obscure!;  sluuiing  down  from  s  An  umfkt  to  « 
feetaiL"  -Tbe  JV.  T.  Bmted  SUOmU*,  (toL  i.  7SX.  see.  3,4.}  Uva 
provided  for  the  presemtioD  of  valid  remaioden,  limited  npon  wmzj 
eetate,  wbidi,  under  the  English  law,  would  be  Adjndged  an  estate 
tail.  They  are  declared  valid,  as  conditioDal  limitstioaB  upon  a  fee, 
and  vest  in  poMendcMt  on  the  death  of  the  first  taker,  withoot  iame 
living  at  the  time  of  his  death. 

c  Luddingtonv.  Ktne,  1  tiord  Haytn.  303.    Dovg.  Rep.  505.  note. 
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had  been  merely  in  the  e»ent  of  such  j^gygjliiflaJiefiBC 
twenty-one,  it  woiudnav^ieea  good  oaly  as  a  shifting  use 
or  executory  devise,  for  it  would  have  rested  on  an  event 
which  rescinds  a  prior  vested  fee.'    There  is  likewise  a 

rtn»hlft  rcin^pgflnr^Y  "^^  'Mff  miT  ffnf?"'  "TfT  Ifi  Ifl'l^ 
alternative,  or  in  Bucceasioti.    If  the  preriouB  estate  takes 
etTect,  the^uEsequent  limitation  await^F^SeJermmanon! 
anTaren'TesJB.    Ml  U  Ulj  Wl  iiSlW,  MUt  vests  by  tRfe 
happening  of  the  contmgency,  then  tfte  subsequent  limita* 
tion  vests  at  the  time  when  the  first  ought  to  have  vested.** 
The  Neu>-Torh  Recited  Statutes^ ^hsve  provided  for  this 
case  of  limitations  in  the  alternative,  by  declaring,.  thaL 
two   or   mor^  fi.*.,rf   "'"*"    TffftT  fr°  Va'"*  ^    tyfct- 
etfect  m  the  alternative,  so  that  if  the  first  in  order_ahfliL 
laa  to  vest, jne  pen  ih_80™"»^  f  «ii  t^  «mw;n..^^  f», ;. 
aiiatakeetfecta<wdingtiL, 

r.»Hi,,^mnH«.r.,».nQrf^^f^B,  m.^Hfir^ti^n  yf  lh««ft  «. 
aectant  estate,  and  th^  mav  h^  r^i«^  «.nrP,«l.  hv  A,^. 
ana  I^Y  imnliffuj^j]  in  a  ^yrifl"-  Ijf  ■  (jevise  bf  of  one  lot 
«r  land  to  A.,  and  of  anoth^  lot  to.B.  in  Jee,  and  if  either 
dies  without  tsanc,  the  survivor  to  take,  and  if  both  die 
without  issue,  then  to  C.  in  fee,  A.  and  B.  have  cross-re- 
Boainden  over  by  implication,  and  on  the  failure  of  either, 
the  other,  or  his  issue,  takes,  and  the  remainder  to  C.  is 
postponed.'  So,  if  different  parcek  of  land  are  conveyed 
to  different  pers^^^^^BBQ,  and  by  the  lunitation  they  are 
to  have  the  parcel  of  each  other  when  their  respective  in- 
teresta.shall  determine,  they  take-by  cross-remainders ;  and 
this  complex  f]^*"'-  "f  -™..rpm..mH^«i  in  the  mode  in 
whicti  the  parties  become  entitled,  and  in  their  proportions, 
though  not  in  their  interests,  has  a  great  analogy,  as  Mr. 


b  Dotig.  w6.  M^ 

e  Jf.  Y.  ReaUtd  StabtUt,  vol.  i.  734.  sec.  25. 

d  Chadock  v.  Cowly,  Cro.  J.  696.    S  Blacki.  Cdet.  381. 

Vol.  IV.  35 
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Preston  observes,  to  the  order  of  succession  between  co- 
parceners.' 

(3.)  Of  .vetted  remmndert. 

RemainJef^afeyTwyBortB,  vested  and  crofeigOT^^ 
An^5BBfB^BHBWl)wiWHfte^^iffinunedi«^^^^t' 
presentenioYment!Tra  present  fixea  ngttt  ot  luture  enjoy- 
ment. It  gives  a  legS  weamtable  aegp.];  ine  Jeluutitm^ 
of  B  vesteareSEaraaexTinHe  Aeio-Iror*  Keeiaed  Slatatet^" 
appears  to  be  accurately  and  fully  eipressed.  It  is  "  wben 
there  is  a  person  in  being  wbo  would  have  an  immediate 
right' to  tlie  possession  of  the  lands,  upon  the  ceasing  of 
the  intermediate  or  precedent  estate."  A  grant  of  an 
estate  to  A.  for  life,  with  a  remainder  in  fee  to  B,,b  a  grant 
of  a  fized  right  of  immediate  enjoyment  in  A.,  and  a  iixed 
ri^t  of  fiitm'e  enjoyment  in  B.  So,  if  the  grant  was  only 
to  A.  for  life,  or  years,  the  right  under  it  would  be  vested  in 
A.  for  the  term,  with  a  vested  reverrion  in  the  grantor. 
Reversions,  and  all  auch  fiiture  uaea  and  execotory  devisea 
as  go  not  depend  upon  any  imcertain  event  or  pCTJoBCafo 
vestea  interests."  A  veated  remamaeFi^Tixe^ntCTwno 
lake  effect  in  possession  alter  a  |Mrfi5T!ar  estate  is  spent- 
It  it  be  uncertain  whether  a  use  or  e8tat^tini!etl  mi  futura 
shall  ever  vest,  tTiat  use  or  eelate  is  said  to  be  in  contin- 
gency." But  though  it  may  be  uncertain  whether  a  re- 
mainder will  ever  take  ett'ect  in  potaesiion,  it  wilt  nevertbe- 


a  PretbM  on  Eilalei,  vol.  i.  94. 98. 

h  Prttbm  on  EttiUtt,  to],  i.  64.  Mr.  Preston  ujb,  there  dulj  be 
an  executory  intereat,  vlach  is  neither  vested  nor  contingent,  and  yet 
carries  wiEli  it  a,  certain  and  fixed  right  of  future  enjoyment;  Ukd  he 
inetanceB  the  case  of  a  devise  of  a  freehold,  to  commeDce  on  the 
death  of  B.  This,  he  says,  is  a  certain  interest,  which  iB  not  ozecn- 
Led  immediately,  so  as  to  be  vested  ;  but  this  ii  oKcesmve  refinement. 
Is  il  not  a  vestedright  of  futiire  enjoyment?  The  dietinctimi  appear* 
to  be  fanciful. 

c  J<r.  T.  RenUtd  Slatuta,  vol.  i.  723.  sec.  13. 

d  Ftarne't  InLtoku  TVeaHie  on  Remainders. 

e  IOO1.8S.  a. 
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less  be  a  vested  reoiBuider  if  the  interest  be  fixed.  The 
law  favours  yeated  estatea.  and  no  remaipder  ^gjliJifca— ■  ' 
amied  to  be  contingent,  which  may,  consiyttfppv  wiih  ihw 
igtentioD,  be  deemed  vegted.  A  grant  to  A.  for  life,  re- 
mainder  to  B.,  iHfl  W8  JVfilUpf  hie  body,  is  a  vested remain- 
dsTt  ■'"d  yet  it  is  nncertain  whether  B.  may  not  die  without 
heirs  of  his  body,  before  the  death  of  A.',  and  so  the  remain- 
der never  take  effect  in  possession.  Every  remainderman 
may  die,  and  withoat  issue,  before  the  death  of  the  tenant 
for  life.  It  ia  the  |»eaent  capacity  of  taking  effect  in  pos- 
session, if  the  possession  were  to  become  vacant,  tliat  dis- 
tiflgiiiaheB  a  VAflfefl  ffMB  k  (^oniingeni  remaindei;.* ,,  .When 
tbe  event  on  which  the  preceding  esta,te  is  limited,  must 
happen,  and  when  it.  also  may  happen  before  the  expiration 
of  the  estate  limited  in  remainder,  that  remainder  is  vested ; 
as  in  tbe  case  of  a  lease  to  At  for  Jife,  remainder  to  B. 
during  the  life  of  A.,  the  preceding  estate  determines  en 
an  event  which  must  happen,  and  it  may  determine  by  for- 
feiture or  surrender  before  the  expiration  of  A.'s  life,  and 
the  lemaisder  is,  thereforev  vested;**    A  rem 


gptman  estate  tail,  is  held  to  be  vested,  though  it  must  be 
nncertain  wnettieMrffnTever  tafce  place."    The  lines  of 


a  Farkliutat  v.  Smith,  WUle^  Rep.  337.  Feame  on  Rem.  377. 270. 
Mr.  Conush,  however,  observcB  very  justly,  that  f here  are  cases  in 
which  aTematDder  is  vested,  whhont  b  preoent  capadty  for  taking  ef- 
ftet  in  poaaesaion,  if  the  puticuJar  estate  were  to  determine  immc- 
diatelj — Ettay  on  Ban.  lOS. 

b  Feame,  279— S86. 

c  Badger  v.  Uoyd,  1  Salic.  iAi.  \  Lord  Raym.  523.  8.  C.  Ives 
V.  Legge,3  TTBtmR^.  48B.  note.  Thus,  in  a  com  of  a  devise  to  A, 
&nd  the  heirs  offfais  body,  and  in  dehult  thereof  to  B. ;  or  in  tbe  case 
of  a  devise  to  B.,  and  after  his  dehtb,  vrithont  male  issue,  to  C. ;  and 
after  las  death,  witbontmale  issue,  to  D> ;  andifD.die  without  male 
iame.noneofthesepriordeviseeBbeingliving,  toE.  infee;  here  the 
remainder  to  B.,  in  the  one  case,  and  to  E.,  in  tbe  otber,  is  vested. 
Tbeie  HU  a  like  dbcisii»i  in  Luddington  v.  Ktme,  1  Lord  Raym.  303. 
tbooj^  the  judges  were  not  unanimous  on  the  que^on,  whether  the 
remainder  was  vested  or  contingent. 
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dkUnctipD  between  vested  and  contingent  remunden  are 
80  nicety  drawn,  that  they  are  sometimes  difficult  to  be 
traced,  and,  in  some  instances,  a  vetted  remainder  would 
seem  to  possess  the  essential  qualities  of  a  coatiitgebt  es- 
tate. "Hiestniggle  with  the  c'oiiilaJaB-b^ILfiaLJhat_con-. 
BtractionT^h  l..nH«  to  «i.»rw>rt  the  remainder  b|  yving 
it  a  vested  character ;  for  if  the  remainder  be  contingent, 

it  IS  m  the  v^^j  ^f  til"  THirtirnTr  Tr T T  " 

fine  or  feoffment  The  cofirts  have  been  subtle  and 
scrutinizing  in  their  discriminations,  between  vested  and 
Contingent  remainders.  The  stabtli^  of  title  has  depend' 
ed  very  much  on  the  distinction,  and  the  judges  observed, 
in  the  case  of  Parkhur$t  v.  Smifh,*  that  if  they  were  to 
adopt  the  definitum  of  a  craitingeot  remainder  contended 
for.  upon  the  flrgumeot,  they  would  overturn  all  the  settle- 
ments that  ever  were  made. 

A  limitation,  after  a  power  of  appointment,  as  to  {he  use 
of  A.  tor  lite,  remainder  to  such  use  as  A.  shall  appoint, 
and,  in  default  of  appointment,  remainder  to  B.,  is  a  vested 
remainder,  though  liable  to  be  devested  by  the  execution 
<rf"  the  power.''  The  better  opinion  also  is,  that  if  there  be 
a  devise  to  truste^^iIoEeinSeirS^IDHliy^e  minority  oT 
a  beneficial  devisee,  and  then  to  him,  or  upon  trust  to  con- 
vey to  him,  it  conveys  a  vested  remainder  in  foe,  and  takes 
efiect  in  possession  when  the  devisee  attains  twen^-on& 
The  general  rule  is,  that  a>  trust  estate  .is  -not  tO  continue 
beyeB^BBTWtBjbMUiafl-taLjiiflJiimQiefl-flQEB^MCt 
aiid  notwithstanding  the  ^^^if^, "  'Q  |piirte«ii  and  their 

a  Case,  does  not  re<|uire  an  estate  ofa  hi^gr  quaiitv.  _lf  ^__ 
the  QeviseediaJjjfifcK-lhg-Sgg-gf  twenty^me,  the  estate 
dScends  to  his  h<^frB-aRA-gej|«w  inhBnT5B1!8T*^l^Ha5ver^ 
ot',  the  Kolls  said,  that  the  trustees  iiHSc^rcase  had  an  ^ 


a  WaiM' R«p- 337. 

b  Cmminghun  v.  Hood;,  1  VeMf't  il«p.  174.    Doe  i 
Term  Rtp.  39, 
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'  estate  for  ao  many  years  aa  the  minwity  of  the  devi^ 

mielttia^*'^    .^  •  ' " 

Verted  remainderg  are  actual  estitea,  ai>d  may  be  con- 

■  veyea  oy  any  oi  uie  conTeyancea  operatmgTvTwcrSnfB'* 
a^BeonSe^TTHi^^BffHTSireiiBt.  the?  may  be  de- 
Btroyed  by  a  common  recoyery  Buffered  by  the  tenant  in 
tail,  for  that  destroya  every  thing,  aa  well  remainders  and 
reveruons,  bs  «U  ulterior  limitation8^_whetber  by  ■billing 
uae  or  executory  deviae.  Bu]^j|[j^j>articular  tenant  fbr 
bfe.or  yeara,  on  whoae  estate  aveated'  remamder  dependa, 
makes  a  tortious  conveyance  wtuch  merely  worka  a  forfa. 
tore  of  his  particular  estate,  and  does  not  ransack  the 
whole  estate,  the  next  remainder>maQ  whose  estate  was  dis- 
turbed and  displaced,  may  take  advantage  of  the  for- 
feiture, and  enter." 

Wher^  a  repiainder  is.  limited  to  the  use  pf  seyaral  per- 
aoDB,  who  do  not  all  become  capable  at  the  same  tine,  as 
a  devise  to  A.  for  life,  remainder  to  his  children,  the  (M- 
dren  living  at  the  death  of  the  testator  take  vested  remain- 
dere,  aubject  to  be  diatnrbed  by  after-bom  diildren.  Thefe- 
mainder  vests  in  the  persons  ffrat  p^rohUBJ^Sipable.  and 
me  estate  opens  aStTTB^oBiSTIeTaed  in. quantity  by  the 
wrtfTo^SBaS^SCT^EilorCTi,  who  arelenntolake  veatecf' 
proportions  ol  tne^Eue!^ 


s  Doe  V.  Le«,  3  Term  Hep.  41.  Stukla;  t.  Stanley,  10  Foty'* 
S^.  491.  Doe  V.  NicboUa,  1  Sornui.  4-  Otm.  SW-.-  Mr.  Conusfa, 
inbifl  Eitay  on  Sanaindtri,  105.  107.  ccHaidBrB  thia  principle  u  a 
gkring  anmnaJy  in  the  law,  bedding  an  eettOa  with'  words  of  inheri- 
tance, a  mere  chattel  devolvaUe  upon  az«cat<>ra  i  and  that  if  it  was 
to  be  appUed  to  cuiveyancea  instead  of  wills,  it  would  eztiipate  tlie 
most  rooted  principles  of  the  Hyatem  of  property. 

b  LiU.  sec  416.    Co.  LUI.  Kt.  a. 

c  Ftamt,  p,  S94— 396.  Doe  v.  Feiryn,  3  Tarmt  Rip.  4B4.  Law- 
lence  v.  Hagga,  1  Eden,  453.  Doe  v.  Provooat,  4  JoltM.  Sep.  61. 
Right  V.  Cteber,  fi  Airnw.  4  Creu.  iW.  Annable  v.  Patch,  3  Pick' 
miy,360. 
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der  ii  Iknited  m  as  to  depend  on  an 


erent  or  LumhUBU  ii4iM.b  'a  dubiom aod  vncertaio,  «nd  may 
nerer  happen  or  be  pm^lBSB^or  not  nntil  after  the  deter- 
maiatioa  of  the  particular  estate.  It  is  not  the  uncertainty 
c{  a^ofmeat  in  fiitore,  but  tlwjigg^|j|Dt£,f|^tl^ji|tm{^ 
that  eojoyment,  which  maifca  the  diffbratce  betwran  a 
Terted  and  c<Hitingent  uiteriW.' 
vfCedEeranaSSnTSSSTTb  dtmmtd. mnpt  htt »  mm. 


niMi,  or  near  powibility,  «•  death,  or  death  without  i 
or  coToitiire.  If  it  be  founded  on  a  renote  poadbili^,  m 
a  remainder  to  a  corporatioD  not  then  ui  being,  or  to  the 
betrs  (^  B.,  who  ii  not  then  in  being,  (and  which  the  iaw 
ternu  a  poanbili^upgiuujiWBUi^i^  the  remaindtf  If 

6mc  «>eciei~of  iaeii^  Mfl  llr.  reame  u  of  o|wuon,  that 
erery  knowii  uulUICe  of  a  contingent  remajadw  may  be 
reduced  to  one  or  the  otbor  of  the  following  elanes. 

(1.)  The  first  sort  k  where  the  remainder  depends  on  a 
eiKitingenrdOlSrillUnilCn  of  the  preceding  estate,  and  it 
remains  unontain  wliether  the  use  or  estate  limited  m 
JiitvrOy  shall  ever  Test  Thus,  if  A.  makes  a  fe<^tneat  to 
the  ose  of  B.,  till  C.  returns  fit>m  Rome,  end  after  such 
return  the  estate  to  remain  over  in  fee,  the  remainder  over 
depends  entirely  on  the  unc^tain  or  contingent  determina- 
tion of  the  estate  in  B.,  by  the  return  of  C.  from  Rome." 

(3.)  T^  second  sort  is  where  the  contingency  on  which 


a  FearM  on  BmL  3.  Prfirm  on  Ettatu,  vol.  i.  71. 74. 
'  h  The  Mayor  of  London  V.  Ai&rrA,Cro.  C.  576.  3  Co.Sl.Cbolm- 
by's  case.  This  difficutty  is  provided  tot  by  the  Jf.  T.  Jtmaerf 
Slatidet,  vol.  i.  794.  sec.  X6.  which  declare  that  no  futnte  estate, 
othenriM  valid,  ifaoold  be  void,  on  the  ground  of  tbs  probability  or 
impiobahiltty  of  the  eoattngency  on  vhich  it  b  limited  to  take  efibct. 

e  S  Co.  fO.M,h.    Lovie'fl  Cam,  10  Co.  65.  a. 
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the  remainder  is  (o  take  effect  is  independeot  of  the  deter- 
mination of  the  precediog  estate,  as  if  a  lease  be  to  A,  for 
life,  remainder  to  B.  for  life,  and  if  B.  die  before  A.,  re- 
mainder to  C.  for  life.  The  event  of  B.  dying  befta*  A., 
does  not  afiect  the  determination  ot  the  preceding  estate, 
but  it  ia  a  dubious  event  which  must  precede,  in  order  to 
give  eflect  to  the  remainder  in  C* 

(3.)  A  third  kind  ia  where  the  condition  upon  which  the 
renwioder  is  lunitea  is  certain  in  event,  but  the  determina- 
tion of  the  particular  estate  may  happen  before  it.  Thus, 
if  a  grant  be  made  to  A.  for  life,  and  after  the  death'  of  B. 
to  C.  in  foe ;  here,  if  the  death  of  B.  does  not  happen  until 
after  the  death  of  A.,  the  particular  estate  is  determined 
before  the  remainder  ia  vested,  and  it  foils  from  the  want  of 
a  particular  estate  to  support  iL^ 

.  (4.)  The  fourth  class  of  contingent  remainders  is  where 
the  person  to  whom  tbie  remainder  is  limited  is  not  ascer- 
tained, or  not  in  being  :  as  in  the  case  of  a  limitation  to  two 
persons  for  lifo,  remtunder  to  the  survivor  of  them ;  or  in  the 
case  of  8  lease  to  A,  for  life,  remainder  to  the  right  heirs 
of  B.  then  living.  B.  cannot  have  heirs  while  hving,  and 
if  he  should  not  die  unu^ier  A.,  the  remainder  "i^one, 
because  the  particular  estate  failed  before  the  remainder 
could  veet^ 


a  3  a>.  so.  a.    Co.  Litt.  378.  n. 

d  3  O).  30.  b. 

c  Cm.  C.  103.  3  Co,  30.  s.  Feame,  p.  3 — S.  The  eninples 
which  are  here  cited  hy  Mr.  f\sametoBupport  u>d  illustrate  thiadu- 
oification  of  contingeot  remaiiHlen  ue  mostly  t^ien  fivm  Sonuton'* 
eem,ZCo.\9.  As  Mr.  J^isotm'*  treatiae  bui  attained  the  anthoiity  at' 
a  text  book  on  thia  abetnise  branch  of  the  law,  I  hive  fallowed, 
thoogh  without,  entirely  approving  of  his  arrangeiaent.  The  more 
om^rehenaive  diviaim  by  Sir  FTif Jimn  B^oabtoM.haa  the  advantage 
of  beinglosBcomplez,  and  more  ainiplfl.  The  definition  in  the  JV.  F. 
ReaiMtd  SIiUvUm,  vol.  i.  ^33.  sec.  13.  ia  brief  and  precise.  A  remain- 
der, says  the  statute,  is  contiagtnt,  tehilH  Ihe  ptrtoa  to  uAom,  or  the 
ftaUi^on  which  it  it  limitrd  to  take  tfftct,  rtmaint  uneertain.     Contin- 
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Tbmuadig^g^iig^^i^  operates  by  way  of  eicep- 
tioa  to  the  tfaifd  clan  at  ctMitingeDt  remaiiHlen.  Thus  a 
limitation  for  a  long  tena  of  yean,  &»,  for  instance,  to  A. 
for  eighty  yean,  if  fi.  should  live  so  long,  with  rema^der 


gent  lemamdetB  &re  dirided  bjSir  WiiliamBladabMt'mta  two  kinds, 
vix.  renMindera  limited  to  take  eSect  either  to  a  dubious  and  nnceT- 
l«injMr«o»,  or  upon  s  dubious  and  uDcertainewnL  The  three  first  of 
Bb.  Feam^t  renuinders  are  all  reeolrable  into  the  ccmtiiigeiicf  of  a. 
dnlHOiMaiiduncettun  event,  and  it  ie  onlf  the  last  that  is  hmitedtoa 
dntnona  and  nocertain  petson.  Lord  Ub.  J.  WiIIm,  in  the  (pinion 
which  be  ^■'Ve  before  the  House  of  Lords,  on  behalf  nf  all  the  jndgee, 
in  the  case  of  Farkharst  v.  Smith,  [WiUtt'  Rip.  327.]  declared,  that 
there  were  but  two  aorta  of  contii^ent  renttinders  i  (1.)  Where  tfae 
person  to  whom  the  remainder  was  limited  wBsnot  in  ««*«  ,-(<.]  Where 
the  coBBiencenient  of  the  remainder  depended  on  some  matter  colla- 
teral to  the  deteiDUDUioii  of  the  particular  ealtte.  He  pot,  as  an  in- 
stance of  the  second  kind,  the  case  of  a  limitation  to  A.  fi»  lift,  re- 
mainder to  B.  after  the  death  of  C,  or  when  D.  returns  from  Rmne ; 
and  Mr.  Ftantt'*  three  first  spedea  of  ccmtingent  remainders  are  in- 
cluded under  the  second  claaa  here  Bta.ted.  It  must  be  admitted,  in 
the  word*  of  Ch.  J.  Willea,  that  "  the  notion  of  a  contingent  remain- 
der is  a  matter  of  a  good  deal  of  oicetj."  Profeescff  Wiioddetmi,in 
his  FmerianLtaara,  {vol.  n.  l9l.)tliough  be  had  the  daasiftcatioB 
of  Mr.  fVonw  before  him,  followed  that  of  his  iHaBtrions  prede«B«ir. 
Mr.  Comiih,  in  his  recent  wo^,  severely  criticiees  Mr.  FeanWt  clas- 
sification  of  contingent  remainders  as  not  being  tenable,  though  he 
admits  that  it  imparted  a  beautifiil  and  scientific  arrtrnguaent  to  his 
esaay.  Three  of  Mr.  f^ame'i  sorts  of  remainders  are  avowedly 
identical.  Mr.  Cndte,  on  the  other  hand,  in  bis  Digest,  has  closely 
coined  the  arrangement  of  Mr.  Fiame.  On  this  vexations  nibject  of 
cbunficatiooB,  I  am  dispoaed  to  concur  in  the  criticisma  of  Mr.  Cor- 
nwft;  bnt  in  reclining  to  the  chapter  on  expectant  estates,  in  the  com- 
mentsries  of  Six  WUtiam  Blackttone,  what  a  relief  to  the  patience 
and  taate  of  the  reader!  The  doctrine  of  remaindeis,  whether  tested 
or  contJDgent,  is  there  moat  ably  digested,  and  reduced  to  a  few  sim- 
ple elementary  prindplea.  Its  merits  have  never  been  duly  acknow- 
ledged by  subsequent  writers  on  the  subject.  It  fkr  mirpawes  tbnn 
all,  if  we  take  into  onecombined  view,  its  perspicuity,  simplicity,  com- 
prehension, compactness,  neatneas,  accurxcy,  and  admirable  fHedsioD. 
I  have  read  the  chapter  ftequently,  but  never  mthout  a  imstura  of 
delight  tnd  despair. 
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over,  afler  the  death  of  B.,  to  C.  in  fee,  gives  a  vested  re- 
mainder to  C,  notwithstanding  it  is  hmited  to  take  eflect 
on  the  death  of  A.,  which  possibly  may  not  happen  until 
after  the  expiration  of  the  preceding  estate  for  eighty 
years.  The  possibility  that  a  life  in  being  will  endure 
thereafter  wrtnaPpenoff^sa^xceedingly  small,  that  it 
does  not  amount  to  a  degree  of  uncertainty  sufficient  to 
constitute  a  contingent  remainder.  If,  however,  the  limi- 
tation had  been  f<»  a  term  of  years  so  short,  say  twenty- 
one  years,  as  to  leave  a  common  possibility  that  the  life  on 
which  it  is  determinable  may  exceed  it,  then  the  remainder 
would  be  contingent,  and  there  must  be  a  present  vested 
freehold  estate  to  support  it,  and  prevent  the  limitation 
"vfer  firom  bein  jTbid  as  a  freehold  to  commence  tn  fitturo.* 
Exceptions  exist  ako  to  thegenerality  of  the  rule  which 
governs  the  fourth  class  of  contingent  remainders.  Thus, 
if  the  ancestor  takes  an  estate  of  freehold,  and  an  immc- 

Idiate  remainder  is  limited  thereon,  in  the  same  instrument, 
to  his  heirs  in  fee,  or  in  tail,  the  remainder  is  not  contin- 
gent,  or  in  abeyance,  but  is  immediately  executed  in  pos- 
session in  the  nnceator,  and  he  becomes  seised  in  fee,  tain 
tail  So,  if  some  intermediate  estate  for  life,  or  in  tail,  be^ 
interposed  between  the  estate  of  freehold  in  A.  and  the 
limitation  to  his  heirs,  still  the  remainder  to  his  heirs  vests 
in  the  ancestor,  and  does  not  remain  in  contingency  or 
abeyance.  If  there  be  created  an  estate  for  life  to  A.,  re- 
mainder to  the  heirs  o^  his  body,  this  is  not  a  contingent 
remainder  to  the  heirs  of  the  body  of  A.,  but  an  imme<1iate 
estate  tail  in  A. ;  or  if  there  be  an  estate  for  life  to  A.,  re- 
mainder to  B.  for  life,  remainder  to  the  rig^  heirs  of  A., 
the  remainder  in  fee  is  here  vested  in  A.,  and  after  the 
death  of  A.,  and  the  termination  of  the  life  estate  in  B., 
the  heirs  of  A.  take  by  descent  as  heirs,  and  not  by  pur- 


A  Nftpper  V.  SandeTB,  AiUtn,  118.    Opinion  of  Lord  Cb.  J.  Hale, 
,n  Wesll  V.  Lower,  PoOvrfm,  67.    Ftamt,^.  17—53, * 
Vol.  IV.  36 
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cbaw.*  The  poMibility  that  tbe  fredioU  in  A.  niaf  detCT- 
mine  in  hit  lUetiipe,  does  not  keep  tbe  sutweqaent  Gmita- 
tion  to  fail  hein  from  attaching  in  him,  and  it  m  a  general 
nd£^|^^2b^  ^^  ancestor  takes  an  estat^^^ronola^ 
and  there  be  in  the  same  coDTej«Dce  an  tmcoaditicHial 
limitaticH)  to  his  heirs  in  fee,  or  in  tail,  ntber  inunediately, 
without  the  intervention  of  any  estate  of  ireeh(4d  between 
bis  freehold  and  the  lubaeqaent  limitation  to  bii  han,  or 
mediately  with  ^  interposition  of  some  such  intervening 
estate,  the  subsequent  limitation  vests  immediately  in  the 
ancestor,  and  becomes,  as  the  case  may  be,  eitlm  an  estate 
of  inheritance  in  possessifHi,  or  a  vested  remainder.*  The 
ruIedo^^^ggglBtUP  ^^  absolutely  to  merge  the  particu- 
lar estate  of  freehold,  wh»e  the  limitations  interreaing 
between  the  preceding  freehold  and  the  subsequent  limita' 
ticm  to  the  hevs,  are  contingent,  because  that  would  destn^ 
such  intervening  limitations.  The  two  limitations  are 
united,  and  executed  in  the  ancestor,  only  until  sach  tune 
as  the  intervenuig  limitations  becrane  vested,  and  they  then 
open  and  become  separate,  in  order  to  admit  sach  limita- 
tioot  as  ^y  aiise.'  But  if  the  estate  limited  to  the  an* 
oestor  be  merely  an  equitable,  or  trust  estate,  and  the  wab- 
seqnent  limitation  to  his  heirs  carries  the  l^al  estate,  the 
two  estates  will  not  incorporate  into  an  estate  of  mheri- 
tance  in  the  ancestor,  as  would  have  been  the  case  under 
the  rule  in_Shefley's  case,  if  thev  had  been  of  one  quali^, 
that  is,  both  legal  or  botn  equitable  'estates,  and  the  limita- 
tion to  the  heirs  will  operate  as  a  contingent  n 


a  Shelley's  cue,  1  Co.  104.    2  Rol.  Ahr.  417. 

b  name  on  Hfln.  33. 

C  Feamt,2t. 

d  Tippin  t.  Cosin,  Carth.  27ft.  4  Mod.  S^.  380.  6.  C.  Jones  t. 
IjOid  Ssy  and  Sell,  8  Viner,  362.  pi.  19.  Shtplind  v.  Smith,  I  Bn. 
73.  SilvGEler  v.  Wilson,  3  TermB^.  444.  Hr.  Feame  onilcMaM- 
den,  p.  67.  (upposes  the  rule  to  be  the  eune  if  the  cue  wm  raraiaed, 
and  the  anceator  had  the  legal  eatste,  and  the  limitatioii  over  to  (lis 
bails  was  an  equitable  estate,  as  in  a  devise  to  A.  for  life,  and  after 
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The  freehold  in  th^  anceatofj  an^X 
heire,  muat  be  by  the  same  deed  or  imtri 
liprMBmiUBB  IB  the  ancertor.' '  Ifhe  acquirea  the  free- 
hio)3  bf  ShStlSSS^^SelSSmiaato  \m neits be  by  bbo- 
ther,  the  limitation  will  conttnoe,  as  it  originally  was,  a  cod- 
tingent  remainder/  But  if  the  estate  be  limited  to  A.  for 
life  by  one  deed,  and  afterwards,  in  his  lifetime,  to  the  bdrs 
of  his  body,  under  the  execation  of  a  power  of  appoint- 


liiadnUitotbeuMoftniateMiiiitnifltfiirtlwheirBDfluibody.  Ifnicb 
adeviae  in  tnut  would  not  beatrnstotUMOzeoiited  by  Uu  rtUnte  of 
tiMB,oi'  entitled  to  the  nine  cuutnictionualegalMtAte,sslBboa]d 
think  that  it  ought  nndet  the  doctrine  in  Wright  v.  Fe«non,(l  Ekitn, 
IW.)  jet  the  JV.  F.  Reeittd  Slatuttt  would  operate  to  destroy  such  a 
tnut,  for  itia  declued,  (vol.  i.  TtT,  798.  aec.il.  49.)  that  every  dispo- 
■ition  of  lands  by  deed  or  deviae,  ehall  be  directly  to  the  peraon  in 
whom  the  right  to  the  poweeMon  and  profila  ahaU  be  intended  to  be 
TOated,  and  not  to  any  other  to  tbe  uee  of, or  intnuA  (br,  each  pereon; 
andif  madeloooeor  inorepers(niB,totheawof,Dr  in  tniat  for  ano- 
ther, no  eatate  or  interest,  legal  or  equitable,  shall  vest  in  the  trustee. 
The  legal  estate  is  attached  to  the  beneflcial  interest.  There  would 
be  no  difficulty,  therefore,  underthat  statute,  of  the  union  of  the  two 
estates  in  the  case  stated  fay  Hr.  FaoriM,  fbr  they  would  both  be  legal 
estates;  and,  upon  the  doctrine  of  the  B"giitti  law,  tbe  devisee  &r 
lift  would  take  an  estate  tail  Bot  another  insuperable  obstacle  to 
that  condosion  occun  under  tbe  JV:  F.  lUritd  Slaiula,  which  have 
destit^ed  the  rale  in  Shelley's  case,  root  and  branch.  It  is  declared, 
(JV.  r.Rtvued  StaAdM, Tol. i.  7S&.  sec.SS.)  that  where*  remainder 
BhaU  be  limited  to  the  heirs,  or  bein  of  the  body  of  a  person  to  whom 
a  life  estate  in  the  same  premisefl  shall  be  given,  tbe  pemna  who,  on 
the  termination  of  the  life  estate,  shall  be  the  hnrs,  or  heirs  of  the 
body,  of  nich  tenant  tor  lift,  aball  be  entitled  to  take  atfvrctuuen, 
by  virtue  of  tbe  remainder  to  limited  to  them.  The  limitation,  then, 
in  the  caeestatedby  Mr.  ftenw,  instead  of  being  an  estate  tail, set- 
tles down  into  a  contingent  remainder.  This  is  arriving,  diterio  Muitu, 
to  the  Mine  result  with  the  En^iih  theory.  Tbe  extent  and  conse- 
quences of  this  alteration  in  the  doctrine  of  real  estates,  we  diatl  have 
occaMon  to^Muisider  hereafter. 

a  Hoore  v.  Parker,  1  Lord  Rajpn.  37.  where  Lord  Ch.  J.  Holt 
tntces  back  the  distinction  to  39  Edvi.UT.  Doe  v.  Fonnereau,  DoMg-. 
Ji«p.4ii7. 
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ment  contained  in  the  same  deed,  the  limitaUoiu  unite  ac 
cording  to  the  general  role ;  and  on  tbia  priociple,  that  a 
limitation  under  a  power  cootainet^maconvejanc^to 
utei,  operates  aa  a  use  created  by,  and  arising  under,  tlie 
conveyance  itsel£  I^^bran^^^gandthe^w^se^ 
dement'  This  ariseefrmTlE^etro^tectiTe  relation  which 
appomlmeDtB  bear  to  the  instrument  containing  the  power.^ 
Another  exception  to  the  fourth  class  of  contingent  re- 
mainders, is  where  there  is  a  limitation  by  a  ^>ecia)  deng- 
nation  by  will,  to  the  heirs  of  a  person  m  ate,  as  to  the 
harM  of  the  body  of  A.  nots  Ihmg.  The  bmitation  is 
deemed  to  b^jottatiikthe  heirs  so  dengnate^^^C^luSe^ 
and,  consequently,  there  is  no  contingent  remainder  in  the 
case.  HgiajtmanatrufidhgifiJftJffi— gjudl-of  gurchaae, 
and  not  of  hmitation,  in  order  to  carry  iDtoenecffffie 
manuestimenTio?oI  tne  testator,  which,  in  this  tagtance, 
controls  the  common  lafy  maxim,  that  nemo  est  hamvwtn- 
tia.*  There  is  also  a  class  of  cases  under  this  brandi  of 
the  law  of  remainder,  which  relate  to  the  condition  annex- 


aBuUaftf»ota,U\.to9Co.Ijilt.MS.b.  The obMTVKtions  of Hr. 
Ftame,  on  tJus  point,  an  with  his  ajnial  ■cutenen.— Aante  en  Xtm. 
85. 

6  Hr.  PraUn,  on  MatraeU  <f  TWc,  vol.  t.  115.  tpeaki  too  gaae* 
rklif ,  when  he  asys  that  all  estates,  uiBing  fhim  the  ezecntion  of 
powers,  opente  by  wk;  of  executor;  deviw,  or  Bhifting  DM.  There  u 
no  doubt  that  a  remainder  may  aiim  under  the  ezecntion  tf  a  power. 
— CvrntiA  on  JZraioiruIar*,  p.  45. 

c  Burchettv.  Daidant,X  F^mf.  311.  Jame*  t. Kichardwn, S  Jonw' 
Rep.  ».  2  £e«.  S3X.  B.  C.  Goodright  t.  White,  ft  Bfadb.  Jt^ 
1010.  Lord  Cohe  eays,  (G).  IM.  X4.  b.)  that  if  Inub  be  pven  to  A. 
•ud  the  hartfanttit  of  hit  body,  and  be  dies  loanng  a  MB  aad  dai^- 
ter,  the  daugfitw  ehall  iaheiit.  But  if  A.  hath  a  son  and  dan^ter, 
and  a  leaae  fi>r  life  be  made,  leniujider  to  t/ie  htin/ttimie  iff  A»  bodg 
of  A.,  the  httr  ftnwia  takee  Dothii^,  for  she  most  be  both  heir  »ai 
heir  l«tiiile  to  tahe  by  purchase,  and  her  brother  and  not  she  is  heir. 
The  distinction  turns  on  the  difirence  between  the  cqieratii»  of 
WMde  of  limitation,  and  wordi  of  porchase.  In  the  first  case,  the 
<Jau^ter  lakes  by  descent,  and  in  the  second  «he  Ukw  by  purchase. 
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ed  to  a  preceding  estate,  and  whi<:h  give  rise  to  the  ques- 
tioB  whether  it  be  not  a  conditioBj>r«eiIent  tending  to  giTe 
effect  to  the  ulterior  hmitationi.  Mr.  FeBiny'  dJalinguwhM 
such  caiea  into  three  cIoHeB  -^Jm^jiere  there  are  liinita' 
ti(Hls  after  a  preceding  estate  which  is  made  to  depend  oB  a 
contingency  that  never  takes  eSect ;  and  the  deciaons  show, 
that  in  order  to  aupport  the  testator's  intenlwn,  the  contin- 
gency is  deemed  to  affect  only  the  estate  to  which  it  is  an- 
nexed, without  extending  to,  or  running  over,  the  whole 
ulterior  train  of  hmitations.''  &fmiJI)^Jiniitation8  over 
upon  a  conditional  contingent  determination  of  a  prece- 
ding estate,  where  such  preceding  estate  never  takes  effect 
Here  there  is  no  apparent  distinction  between  the  prece- 
ding  estate  and  those  which  follow  it,  and)  consequently, 
the  contingency  will  extend  to,  and  connect  itself  with,  all 
the  subsequent  Umitations,  and  destroy  them  as  contingent 
remainders,  depending  on  a  contingency  which  never  hap- 


and  must  answer  t«  the  whole  deBcriptiaa,  of  being  both  htir  lai/t- 
male.  Ur.  Hargiave,  in  k  long  and  leunBd  note,  [note  146.)  under- 
takes to  vindkate  the  reason^lenen  and  solidity  of  this  distinction 
of  Lord  Coke,  afainst  the  aeveiity  of  modem  critidan.  Mr.  Feirae, 
(p.  X77.)  tefen  with  great  approbation  to  this  note  of  Mr.  Hargrsve ; 
Iwt  I  notice  it  only  aa  one  strong  illustratioD  of  the  Act,  that  the  fin- 
glisb  law  of  real  property  has,  in  the  lapse  of  agee,  become  encmn- 
bered  with  much  technical  and  abMnise  refinenient,  which  destroys 
its  simplicity  and  good  senae,  and  lenders  it  almost  impoasible  for  or- 
dinary minda  to  obtain  the  mastery  of  the  science.  Lord  Chancellor 
Cowper'a  scorn  of  this  distinction  is  very  apparent  in  his  poweiAil 
and  spirited  opinion  in  Brown  v.  Barkham,  [Prtc.  in  Chan.^U) 
wiiere  he  aaya,  that  "  it  has  no  foundation  in  natural  reasoD,  bnt  is 
raised  and  auf^rt«d  purely  by  the  artificial  reasoning  of  lawyuv."— 
Lord  Hardwicke,  also,  when  the  same  case  was  brooght  before  hia)> 
OB  a  bill  of  review,  declared  himself  "  fiiUy  convinced  of  the  onrea- 
sonableneis  of  the  role,"  though  be  bowed  to  the  authority  of  it. 

a  EMMty  0%  Ban.  p.  300. 

b  Napper  v.  Sanders,  HuUon,  119,  Tracey  v.  Lethieulier,  3  Stie. 
Btp.  774.    AnA.  M4.  B.  C.      Horton  v.  Whiteker,  1  Tern  Rtp. 

.14«. 
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pens.*  Thirdly ;  limitationa  orer  upon  the  dfltermination 
of  a  preceding  e§tate  by  a  contiagenc]',  which,  though 
«uch  preceding  estate  takes  effect,  never  happens.  In  this 
case  the  subsequent  limitationB  will  taka  place." 

(4.)  Of  the  rule  in  Shdley^t  cote. 

The  rule  in  Shelley's  case  has  been  already  aSuded  to, 
bat  it  occumei^^rc^qemjt  place  in  the  hiatorv  of  tfie 
law  of  real  property,  that  it  ought  not  to  be  passed  oyer 
imEooTmor^arucular  attention.  In  SkeUet/U  cgtSiLthi— 
rale  was  staled,  on  the  authority  of  several  cases  in  the 
Year  Hooks,  to  be,  "  that  when  the  ancestor,  by  any  gift  or 
conveyance,  taketOn  estate  of  freehold,  and  in  the  same 
gift  or  conveyance  an  estate  is  limited,  dther  mediately  or 
immediately,  to  his  heirs  in  fee,  or  in  tail,  the  heira  are 
words  of  limitation  of  the  estate,  and  not  words  of  pur. 
chase."  Mr.  Preston,  in  his  elaborate  essay  on  the  rule,f 
gives  us,  among  several  definitions,  one  of  his  own,  which 
appears  to  be  fUU  and  accurate.  *'  When  a  person  takes 
an  estate  a(  fi«ehold,  legally  or  equittdily,  under  a  deed, 
wBl,  or  other  writing,  and  in  the  same  instrument  there  is 
a  limitation  by  way  of  remainder,  either  with  or  without 


a  Davia  v.  Norton,  3  P.  Wnt*.  390.    Doe  v.  Shippard,  Dtmg.  Bep. 

75. 

b  ScAtterwood  v.  Edge,  1  SaOc.  Rtp.  239.  AvtHjn  v.  Wtrd,  1 
Vtxe^i  Rep.  42S,  To  those  who  wish  to  punne  into  greater  detail 
theM  KbstruM  distioctioiu,  1  refer  to  Hr.  Feune'R  uulyaa  of  the  ca- 
Me  which  declare  utd  enforce  them,  in  order  to  urry  into  eflect  the 
intention  of  the  teotator. — F^a/na  on  Amt.  p.  SOO-^n.-vft  wonld 
certainlj  be  incompatible  with  the  general  purpose  of  these  essays,  (o 
be  Taking  in  the  ashes  of  uitiqaated  cases,  and  critically  sifting  dry 
&cta  and  drcnmstances  arising  on  wills  and  settlements,  merely  to 
arrive  at  some  technical  reaaoning,  adapted  to  promote  the  testator's 
or  the  settlor's  views.  As  far  as  it  is  necessary,  on  this  subject,  it  is 
bapiHlj  done  to  our  hand,  h;  the  acute  investigitiMia  of  Hr.  Feame 
himself: 

e  1  G>.  104. 

A  PrMtonDn£(laJM,Tol.  i.  p.»S3 — 419. 
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the  interposition  of  another  estate,  of  an  tntereBt  of  the 
■ame  Ic^  or  equitable  quality,  to  his  heirs,  or  heirs  of  his 
bod;,  as  a  class  of  persons  to  take  in  succeaedon,  the  Umi- 
tatio&to  the  heirs  entitles  the  ancestor  to  the  whole  estate."* 
The  iy(|>rd«  heirg,  or  hein  of  the  body,  create  a  remainder 
in  tee,  or  in  tail,  wmcn  me  law,  io  present  an'aEeyance^ 
▼esta  in  ihe  ^J^Aor  who  is  tenant  for  life,  andbrthj 


jiraetion  of  the  two  estates  he  becomes  tenant  m  fee  or 
in  tul ;  and  whether  the  ancestor  takes  the  freehold  by  ex- 
press limitation,  or  by  resulting  use,  or  by  implication  of 
law,  in  dither  case  the  subsequent  remainder  to  his  heirs 
unites  with,  and  is  executed  on  his  estate  for  life.  Thus, 
where  A.  was  seised  in  fee,  and  covenanted  to  stand  seised 
to  the  use  of  his  heirs  male,  it  #as  held,  that  as  the  use 
during  bis  life  was  undisposed  of,  it  of  course  remained  in 
him  for  life  by  imphcation,  and  the  subsoquent  limitaticm 
to  hii  heirs  attached  in  him.^ 

The  cases  from  the  Year  Books,  as  cited  in  SAeOeyV 
ewe,  are  40  Edw.  III.  38  Edu>.  III.  M  Edw.  III.  27  Edw. 
III. ;  and  Mr.  Preston  gives  at  large  a  translation  of  the 
first  of  these  cases  as  being  one  precisely  in  p«int  in  favour 
of  the  rule.*  Sir  William  Blaekstone,  in  his  opinion  in  the 
case  of  Perrm  v.  Blake,'^  reUes  on  a  still  earlier  case  in 
18  EAc.  11.  as  establishing  the  same  rule.  It  has  certainly 
the  pretflnnoo  of  high  antiquity,  and  it  was  not  only  recog- 
nised by  the  court  in  the  case  of  Shelley,  but  it  was  repeat- 
ed by  Lord  Coke,  in  his  Institutes,  as  a  clear  and  undis- 
puted rule  of  law,  and  it  was  laid  down  as  such  in  the  great 


a  I  b&ve  ventured  to  abridge  the  definition  in  a.  alight  degree,  and 
with  Boine  BOiall  Tuiation  in  the  ezpieenons,  wtthoat  intenffing  to  int- 
psii  its  precincai. 

t  Pibna  V.  HiUbrd,  1  Vait.VllL  Hajes  v.  Foorde,8B2iiofc«.  Aqp. 
$M.     ftarne(mJI«M.4X.  6S,  63. 

e  The  cbm  of  the  Provort  of  Beverley,  40  Ed^a.  III.  Prtttm  on 
£i<atet,voLi.  304. 

d  Harg.Lau  IVac((,S01. 
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•bridgmeoUofFitzberbert  and  R<d]e.*  Tb^uJeu^qudlF 
ai^licable  to  copyeyancea  by  deed,  and  tounutauooam 
wuu^vGSRTSnffinibiitation  gives  the  legal,  and  not  the 
mere  trust  or  equitable  title ;  but  there  is  more  latitude  of 
coDstruction  allowed  in  the  case  of  wills,  in  furtherance  of 
the  testator's  intentioa ;  and  the  rule  seems  to  bare  been 
considered  as  of  more  absolute  control  in  its  application  to 
deeds.  When  the  rule  appUes,  the  ancestor  has  the  power 
of  alienation,  for  he  has  the  inheritance  in  him  ;  and  when 
it  does  not  apply,  the  diildren,  or  other  relations  under  the 
denominatioD  of  heirs,  have  an  ofigiiiallSfle 'fn*lfieir  own 
rf^t,  and  as  purchasers  by  that  name.  Th^^c^^jie 
rti1te'»a«'|rtgT^  nn  per^H  sEould  be  permitted  to  raise  in 
aaotBer  an  estate  winch  was  essentiaUy  on  estate  ef  inheri- 
tance, and  at  the  same  time  make  the  heirB  of  that  penoa 
purchasers. 

Various  consist  orations  have  been  supposed  to  have  con- 
curred in  producing  the  rule,  but  t]ie  judges,  in  Parm  v. 
Blake,  imputed  the  origin  of  it  to  principles  and  policy  de- 
duced from  feudal  tenure,  and  that  opinion  has  been  gene- 
rally followed  in  all  the  succeeding  discuesions.  The  feu- 
dal policy  undoubtedly  favoured  descents  as  much  JaTpSBF 
ble.  There  wpre  ieu3aT^i?33i?^rBicl^i8acHeQtCTB^ 
heir  when  he  took  as  heir  by  descent,  from  which  he  would 
have  been  eseni.'ied  if  he  took  the  estate  in  the  character 
of  purchaser.  An  estate  of  freehold  in  the  anc'-ator  at- 
tracted to  bim  the  estate  imported  by  the  limitatHHi  to  his 
hors,  and  it  was  deemed  a  fraud  upon  die  feudal  fruits  and 
incidents  of  wardship,  marriage  and  relief,  to  give  the  pro- 
perty to  the  ancestor  for  his  I  e  only,  and  yet  extend  the 
enjoyment  of  it  to  his  heirs,  so  as  to  enable  them  to  take 
as  purchaaere,  in  the  same  manna-,  and  to  the  same  extent 
precisely,  as  if  they  took  by  hereditary  successitHi.    TJtB"^ 


a  FiU.  Abr.  tit.  Fei^m«nt,  p],  IM.    Co.  IM.  92.  b.  319.  b.    t  IM' 
Ahr.  417. 
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[pnl^yY  nf  tlip  Tanr  ymiilHnof  permit  thu,  and  it  QccordiDgly 
■gave  the  whole  estaLe  lullilj  USUyUtUf,  titt  as  to  make  it  de- 
Iscendible  from  him  in  the  regular  line  of  descent.  Mr. 
'^JiMtiMi  Blar.kBtnfjy.  in  hiB  argument  in  the  Elzchequer 
CbaiDDer,  in  Pen-in  v.  Blake,*  does  not  admit  that  the  rule 
took  ita  rise  merely  from  feudal  principles,  and  he  says  he 
never  met  with  a  trace  of  any  auch  euggefltioa  in  any  feu- 
da!  writer.  He  imputes  ita  ori^Jn^  m-oy**)  f«*  «i*-hi;.i.. 
roent.  to  the  aversion  tbat.the  common  l^w  had  ^q  the  in* 
heritance  being  in  abeyance,  and  it  was  alwayg  deemed  fay 
tha  ancient  law  jo  b6jB_fltS^^^ffiS^SSegdencY  ^ 
-a^TOWngent  remainder  in  fee,  or  in. tail.  Another  fp^^St-- 
tion  01  ifle  mH!i  as  ne  observes,  was  the  dea&a.tft  facjlitate 
theanenauonof  land,  and  to  throw  it  into  the  track  of 
commerce  one  generation  sooner,  by  ves^g  the  inheri- 
tance in  the  ancestor,  and  thereby  giving  hfl  the  power  of 
disposition.  Mr.  Hargrave,  in  his  observMumg  concerning 
f^enffg  itf  j^^ef^^^p^^y<gppgiaerg  the  nrinciple  of  it  to 
rest  on  very  enlarged  fbundationa,  and  t|j2!!^Lfifi&I^!iSS^ 
of  it  might  be  to  prevent  frauds  upon  die  feudal  Icm^,  ano-^ 
ther,  and  a  gr^erOTgjgs,  to  [reserve  the  mailed  distinc- 
tiffinSCVSaT^ScCTtaiia  purchase,  and  prevent  title  by 
dMcentfrombeing  stripped  <rf  its  premier  inckleDla,  UQ .' 
disguised  with  the  qualities  and  i»operties  of  a  purchase. 
It  would,  by  that  invention,  become  a  compound  of  de- 
scent and  purchase — an  ampfailnouB  species  of  inheritance, 
or  a  freehold  with  a  perpetual  succession  to  heirs  without 
the  other  propwties  of  inheritance.  In  Doe  v.  Lemting," 
Lwd  Mansfield  considered  the  maxim  to  have  been  origi- 
nally introduced,  not  only  to  save  to  the  lord  tbo  fruits  of 
his  tenure,  but  likewise  for  the  sake  of  special^  creditors. 
Had  the  limitation  been  construed  a  contingent  remain- 


a  Hlarg.  Lav  ZVacl«,469. 
6  Ibi4.  561. 
c  tBirr.Rrp.  1100. 
Vol,  IV, 
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der,  the  ancestor  might  have  defltrojed  it  foT  bis  own  benefit, 
and  if  be  did  not,  the  Icvd  would  have  loit  tb«  fruita  of  his 
tenure,  and  the  apecialty  oreditorB  their  debta. 

But,  whatever  may  have  been  the  original  cause  and 
true  policy  of  the  rule,  it  bw  been  firmly  eatobiished  lu  an 
ajdom  in  the  KuttUah  law  ol'Veai  oropei  U  Itil  IllHI  Ult  lliuii  - 
dred  years ;  and  yet  i^i^Smitted  to  iqtertete,  in  most 
cases,  wkh  the  presumed^  and  in  many  othen  with  the  de- 
clared intention  of  the  parties  to  the  instrumeirt  to  wbicb 
it  is  applied.    The  rule  as  to  legal  estates  has  had  a  pre- 

scriplivB  and   n,u. ».IIJ.L   AIIIIUlllls    U. ^  ]^'^!mf- 

"luily  have  not  coiisidefed  thems^vei  bovid  to  an  uapE^ 

— — _^^^^  jhe  Iwl  wWtg.  Inmaytiiwe  articles,  fiw 
insGnca^wn^tBmiML0OvSKfln6  settle  an  estate  upon 


egurtj 


A.  fer  life,  an  Ami  hein  of  his  body,  the  covta  look  at  the 
«iiii.wd  cpOBRnratiop  of  the  settlexoept,  oad  beyutd  the 
legal  operatitHi  of  the  words ;  and  heirs  (rf"  the  body  arc  'coa- 
atnied  to  be  word*  of  purdiase,  and  an  estotO^ifb  only 
is  dscreed  tothe  fiiBt  tiikflr,  voi  an  estate  t^ii  to  Us  eldest 
tfon,  iq  oB^t  to  cany  marriage  ^pticlea  into  ezeoutiDn  bjr 
way  of  qtrict  syttlaoieot.'  So^lso^^deereeiqg  Utf  exe- 
cution of  execirtory  trusts,  tn^T^r^T  Chancery  has  de- 
parted firom  what  woqld  be  the  legal  t^>^atioo  of  tb^ 
word*  limitii^  the  tinuti  when  applied  t^  leg^I  estate^ ;  aoj 
the  word  h^ira  of  ttu  body  of  ceitttt  (p(e  tnut,  althoiigh 
preceded  by  a  Umitatioo  fiar  life  to  the  cesftn  mie  tnut,  ate 
ewrtraed  to  be  wgsds  of  pwchssf,  a^d  not  m  UiQKtation.^ 
When  the  twtator  devisee  th^  1^  estai^,  he  takw  vpm 
himself  to  order  the  linitatiops,  and.  ttL9  mjtev  of  l«w  will 
.control  Uioqi.    But  whan  tlie  will  or  settl^mept  is  in  the 


«  Trevoi  v.  Trevor,  1  Eq,  Git.  Abr.  3ST.  pi  7.  Jonea  t.  E^ngli- 
ton,iMt.3»S.pL  9.  Streatfieia  V.  StiratSeU«  CsM  (MV- ?lf4^  ^Tt. 
Honour  v.  Hcawur,  S  F«ni.  66S.  Bcle  t.  Colemu>,  1  F.  Wm*.  Ut, 
Highway  t.  Bommr,  1  Bro.  684. 

b  F«am«.p.  141. 
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light  of  a  Mt  of  initnicliona  meiel;  for  the  poipose  of  a 
Qonv^ance  to  be  made  iQy  Ibe  directioiu  of  chancery,  a 
OMiit  of  equity  win  follow  the  inrtnictHyi,  and  eiecote  the 
tnirt  in  conformi^  to  the  ialta&m^T^StS'^So'y^ 
Sp«iieer,''taSSirSta^Sr8mn9KKB^  fee,  in  ttort,  and 
'  after  drrera  fimitationi  in  tnut,  tken  to  B.for  Ufe,  remainder 
to  the  trustee*  and  th«r  bein,  during  Ui  life,  to  preaenre 
eontkigent  remaindcn,  and  after  the  death  of  B.,  ranam- 
der  to  the  ieirt  of  kit  bodj/.  Lord  Hardwicke  decided, 
that  this  was  a  tmst  in  equity,  and  that  B,  did  not  take  an 
t^t?  tall  imdier  t)K  vi^,  fyt.litSi  words  hmrs  of  the  body 
were  taken  to  be  words  of  piuchaae  to  fulfil  the  maoifest 
intaBL  tba  deaisigiurM"  foua^jnilioO  &  riKwt  elaborate 
eianrinatio^^MMe  cases,  and  a  train  o^^TorciplflaflT^ 


diitiaetien  between  traats  e _,  -^^^^^^^^_ 

la  the  fbrraer^^^em^^TTSn^e  ooS^,  some  convey- 
ance thereaftm- to  be  made,  and  where,  as  in  the  case  of  mar- 
riago  artielea,  a  tout  is  created  to  be  sabaequeDtly  carried 
into  exeeotiaii.*  This  diamminatioD  Ix»rd  Hardwicke 
eonfixBidBd  in  the  case  cited,  and  be  eodearoured  to  esta- 
MishooeittneralliBeofdistm^oo  between  trusts  and  legal 
estatM,  B  Mar  lo  av^i^Eeforce  of  the  decision  of  the 
K.  B.  B  CoMboiB  T.  Coiibon,'>  in  which  the  rate  in  Shel- 
ley's case  had  been  emphatically  and  recently  enforced  in 
astnulsjcase.  The  dedsion  has  been  severe^  questioned, 
and  permanently  overruled  by  Lord  Northington,  in 
Wri^  T.  Peartom,*  and  by  Lard  Thurlow  in  Jones  v. 


a  Tatss  J.,  in  P«niD  T.  Blaka. 

b  I  VtM^i  B^.  14C.  t  Mf.  Rtp.  946.  670.  1  CoU.  Jvid.  No. 
15.  1»  tint  kit  milt,  the  cus  k  nrj  fuQf  raported,  anil  taken  fVooi 
ntorigliud  Hfl. 

e  Foame,  141.  I7&~1BI. 

d  S  Afk.  iUp.tM.    Ar.  1125. 

clJMm,  lis.     Ftame  on  Rem.  1&9 — 169. 
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Morgan,''  on  the  ground,  that  the  case  before  Lord  Hard- 
wicke  wu  not  the  case  of  an  executory  trust.  It  is  settled, 
that  the  same  construction  ought  to  be  put  uponTanTtfi^ 
same  rule  of  law  applied  to,  words  of  limitation,  in  cases  of 
tnut  and  of  legal  estates,  except  where  the  limitations 
were  imperfect,  and  something  was  left  to  be  done  by  the 
trustee,  or,  in  other  words,  except  the  trust  was  executory, 
and  not  a  trust  executed.  If  a  limitation  in  tnist  was  per* 
fected,  and  declared  by  the  testator,  it  receives  the  same 
c«DBtruction  as  an  estate  executed.'' 

'^^  m  fflTtral  fri""  '"  "''''•''  '^  «  Ae^  the  wowfa 
heirs,  or  heiri  of  the  body,  have  faofimftllffLtP  ^  words  of 
niirrUJt^  ^jY]  T\  gl  If"'"""*-^-^— ^*^*°-"'  "■- "!'-■- 

aKpll<^*g  fmfc,  ^1.)  Where  no  estate  of  freehold  is  de- 
vised to  the  ancesw^^ke  is  dead  at  the  time  of  the  de* 
vise ;  in  that  c^  the  heir  cannot  take  by  descent  when 
tbe  ancestor  n^r  had  in  him  any  descendible  estate.  It 
is  the  same  thing  if  the  ancestor  takes  only  a  ohattel  inte- 
rest  by  die  devise,  for  if  there  be  no  vested  estate  of  free- 
hold interposed  between  the  term  of  the  ancestor  and  the 
estate  of  his  heirs,  the  latter  can  take  only  by  way  of  exe- 
cutory devise ;  and  if  there  be  sudi  a  vested  estate,  the  c<a>> 
tingent  remainder  to  the  heir  is  supported  by  the  interme- 
diate estate,  and  not  by  the  chattel  iaterest  of  the  aocea* 
tor.«     (jA  Where  the  testator  annexes  wtxds  of  explana- 


b  In  Pipilloii  V.  Voice,  S  P.  TFmt.  4T1,  Lord  King  vwy  deuly 
iUustnted  the  distinction  betneen  execiitorj  and  ezecitt«d  tniata. 
Where  the  devise  wu  of  lands  to  B.  for  life,  vitli  mnuoder  to  tnu- 
tecB,  to  support  contingent  renuundera,  Tem&inder  to  the  iiein  of  the 
body  of  B.,  the  bmitation  was  held  to  be  an  eaute  tai]  in  B. ;  but  so 
ftr  u  the  vill  directed  lands  to  be  purchased,  and  settled  in  the  same 
w«7,  it  wkB  an  executory  estate,  or  trust,  and  the  intention  was  tft 
gowm,  and  not  the  rule  of  law. 

e  Sir  TbonMB  Tippen'e  c^s^.  cited  in  1  P.  fFau,  359.  On.  ZMt 
519.  b. 
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tion  to  the  word  heire,  as  to  the  heirs  of  A.  now  livrngt 
showing  thereby  that  he  meant  by  the  word  hein,  a  mere 
descriptio  periotiantm>,  or  specific  designation  of  certain 
tndiTiduals  ;*  or  where  the  testator  superadds  words  of  ex- 
planation, or  fresh  words  of  limitation,  and  a  new  inheri- 
tance is  grafted  upon  the  heirs  to  whom  he  gives  the  es- 
tate. T^|usitio[|^e  case  of  a  limitation  to  A,  for  life,  or 
for  life  only,  and  to  the  next  heir  male  of  his  body,  and  the 
heirs  male  of  such  heir  male ;  and  in  the  case  of  a  devise 
of  gavelkind  lands  to  A.,  and  the  heirs  of  her  body,  as  well 
female  an  male,  to  take  as  tenants  in  common.  In  such 
cases,  it  appears  that  the  testator  intended  the  heirs  to  be 
the  root  of  a  new  inheritance,  or  the  stodt  of  a  new  de- 
scent, and  the  denommation  of  heirs  of  the  body  was 
merely  descriptive  of  the  persona  who  were  intended  te 
take.^  t 

The  great  difficulty  hf-  i^n  *"  ""V  ffh HIl  l^''  "''"Ti 

i|lliiil '1 1  'iiiiiiiiiim  I  i|ii iiiiiii  i"ithr"r'~  °'""mt: 

vail^^e  have  seen  the  effort  that  was  made  by  Lord 
Hardwicke  in  Bagahaa  v.  Spencer,  to  allow  the  rule  to  bo 
controlled  by  the  intention  of  the  testator,  and  in  the  great 
case  of  Ptrrin  v.  Biake,  the  Court  of  K.  B.  made  the  mle 
yield  to  the  testator's  manifest  intent,  even  wh»e  the  limi- 
tation was  of  a  legal,  and  not  of  a  trust  estate.  In  that 
case,"  the  testator  declared,  in  bis  will,  his  intent  and  mean- 
ing  to  be,  that  none  erf"  his  children  should  sell  his  estate 
for  a  longer  time  than  their  lives,  and  "  to  ^at  intent"  he 
devised  a  part  of  his  estate  to  his  son  John,  for  and  during 
the  terra  of  his  natural  life,  remainder  over  during  his 
life,  remainder  to  the  heirs  of  the  body  of  J<^,  with 


aBurchettv.  Duiduit,X  f«nt311.    Cbrtt.  154.  S.  C. 

b  ATcher'i  com,  1  Co.  66.  Lisle  v.  Gray,  S  Let.  223.  T,  Baym. 
31 5.  8.  C.  Lnddington  v.  Eime,  1  Lord  Raym.  303.  Backhouse  v. 
WeHs,  1  Equ.  Ot*.  Ahr.  134.  pi.  tT.  Doe  v-  Laming,  2  £urr.  Rtp. 
1100.  Hr.  Justice  Blackstone's  argument  in  Perrin  v.  Blnhe,  Tlarg. 
iMe  TraeU,  504,  605. 

r  I  Cot.  Jurid.  No.  10.  4  Btirr.  jRep.  2579. 
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remainden  over.  The  quettton  wsb,  wfaetber  the  scAtook 
u  Mate  for  life,  or  8B  estate  Uil,  under  the  will ;  rod  thmt 
depended  upon  the  fbrtber  questioD,  whether  the  words 
beirs  of  the  body  were,  u  tued  in  that  will,  to  be  taken  to 
be  words  of  purchase  to  effect  the  mantfegt  iDteot  of  th. 
wiQ,  ot  words  of  limiUti<Hi,  acconUng  to  the  role  in  Sbel 
ley's  ca«e.  A  majotity  of  the  court  decided  that  the  in- 
lent  was  to  preTaHru^fWPTrffi^EeBequar  Chambw, 
tli^u3gn!eMonR%  K.  B.  Was  rereraed  by  a  large  mijo- 
rity  of  the  judges,  and  upon  a  further  writ  of  emr  to  the 
House  of  LOTds,  the  dispute  was  at  length  compromised, 
and  a  turn  pros,  entered  on  the  writ  of  error  by  consent 
The  resuTt  of  that  &mouB  controverqr  tended  to  confinn, 
by  the  weight  of  judicial  authority  at  Westminster  Hall, 
the  irresistible  pre-eminence  of  the  mle,  so  that  even  the 
tcstator^s  manifest  intent  could  not  control  the  legal 
operation  of  the  word  heirs,  when  standing  for  the  Ordinary 
tine  of  succession  as  a  word  «f  tinitation,  and  render  it 
a  word  of  purchase.  Ifth^g^jigyg^  used  m  the  is- 
stiuraent,  comprehende^n^rnole  class  of  heirs,  aad  they 
became  entitled,  on  the  death  of  the  i^eestor,  to  the  estate, 
in  the  same  manner,  and  to  the  same  extent,  and  wftk  the 
same  descendible  qnaTities  as  if  the  grant  or  devise  bad 
been  simply  to  A.  and  his  heirs,  then  the  word  bejr*  is  a 
word  of  limitation,  and  the  intention  will  not  control  the 
legal  effect  of  the  word.  The  term  most  be  used  as  a 
mere  designation  of  one  or  more  individuals,  or  a  new  im- 
port  given  to  it  by  superadded,  or  engrafted  words  of  Umi- 
tatioD,  varying  its  aense  and  operation,  in  order  to  make  it 
a  word  of  purchase.' 


a  The  cue  af  Perrin  v.  Blake  «as  first  tirought  into  discimnoB 
befbre  the  K.  B.  in  1TS9,  and  decided  there  in  Febniuy,  1770,  bat 
the  litigation  npontlut  will  iavcHvitig  meteljthe  validity  ofe.  fridcnr's 
j<Hnture  of  1000  poiinda  a  jeai,  wu  fltst  commenced  b^  an  u:tion  of 
ejectment  in  the  Supreme  Court  of  the  island  of  Jamaica,  as  far  back 
as  the  year  1746 ;  and  after  the  question  had  travelled,  in  ttro  ^ect- 
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In  Ferria  v.  Blake,  the  judges  cooeidered  the  intention 
^  of  the  testator  that  hie  son  ahoald  take  only  an  estate  iw 
life,  to  be  manifest ;  and,  aiaumifig  that  fact,  they  insisted, 
that  in  the  conatruction  of  wills  the  inteation  was  alwf^a 
emphatically  regarded.  They  were  for  confining  the  riUs 
in  gbfillfig;fljaBe_githin  ita^jScffouBBBTSipffiBPiyTinB^ 
reason  and  policy  of  the  nie  oac^easeTf  and  they  relied 
apon  a  series  of  cases,  principally  in  chancery,  to  show  that 
words  of  limitation  had,  in  particular  cases,  and  in  deeds, 
as  welt  as  in  wills,  been  held  to  be  words  of  purchase,  and 
controlled  in  their  ordinary  meaning,  by  auperaddiog  eypla- 
natory  words  denou^a^l9SBnp«cie8  of  hevs  lo  have 
been  intended.*  The  strongest  case  in  favonr  of  iiiB  deci- 
sion was  Bagskaw  v.  Spencer,  before  Lord  Herdwic^e,  in 
1748,  and  the  most  difficuh  one  to  surmount,  because  die 
one  of  the  most  point  and  authority  against  the  innovation 
upon  the  rule,  was  CouUon  t.  Coulaen,  before  the  K-  B.  in 
1744.  LoidJiuiUdarflMUfiL  "  '*b  ^"^  done  befoie  m 
Dee  V.  Lamng,  that  there  was  any  solidity  in  the  distine- 
tion  between  trusts  executed  and  trusts  executory ;  Sij^Kmb 
held,  that  a.]]   ^rnsl«  Wftr«-   Mprti^^ry,  hft^aiiaw   a  trust  eXC- 

cuted  was  within  the  statute  of  uses.    He  insisted,  ako, 
that  there  was  no  sense  in  the  disdnction  between  th?  trust 


Dwnt  nuts,tlmiiigh  t}ie  Bupreme  Court,  tnd  iheCourt  of  Appeals  is^ 
Error  in  Ismun,  it  paaaed  tbe  Athntic  on  ippeB]  in  mch  suit  t»  tte 
king  in  council.  AAer  a  rerenal  in  one  suit,  a.  new  qectmentwu  in- 
stituted in  the  idhnd  of  Jamaica,  and  it  passed  tiirou{^  the  Conrt  of 
Appeals  and  Ettois  there,  and  bock  again  to  the  king  in  council,  and 
then,  npon  reconunendation,  the  fjuestion  waa  brong^t  before  tBe  K. 
B.  aa  already  Btated.  The  final  terroination  (by  mutual  consent)  of 
this  protracted  litigatiiMt,  was  in  ITH,  after  an  exhausting  strife  of 
upwards  of  thirty  yeara.  See  Harg.  Lav  TraeU,  489 — tSS.  in  the 
notes. 

K  Archer's  ca«e,  1  Co.  68.  Waker  t.  Snowe,  Palm.  35).  Lisle 
V.  Gray, ZliM.  323.  and  these  twolsstcases  aroeODpondeeds.  Back- 
house V.  Wells,  1  Equ.  Cat.  Abr.  184.  Luddington  t.  Sime,  1  Lord 
Airyin.  303.    Bagshaw  v.  Spencer,  1  Coll,  Jurid.  No,  15. 
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and the  l^al  estate,  and  that  courts  of  equity,  as  well  as 
courts  of  law,  were  equallj  bound  by  a  general  rule  of 
law.  If  he  could  have  established  these  priiK^ples,  he 
would  have  brought  the  decision  in  Bagthaw  v.  Spencer 
to  bear  upon  the  case  with  uaqaalified  and  bBpevalJie 
force.* 

Tlfe  minds  of  the  court  were  well  prepared  ftfl-  such  a 
decision,  for  in  Doe  v.  Lammgf  which  arose  a  few  yeatr 


a  Lord  Mansfield's  c^nnion  does  not  ■ppeu',  upon  the  whole,  to  be 
equal  to  the  occasion,  or  on  a  level  with  hk  &me.  It  is  not  to  be 
iMspared,  in  research  or  ability,  to  that  of  Lord  Uardwicke  in  Bag- 
sbaw  V.  Spencer,  and  some  of  his  reflections  had  a  sarctatic  allonoD. 
"  There  are,  and  have  been  always,"  be  observed,  "  lawyers  of  a  dif- 
ferent bent  of  {genius,  and  different  course  of  education,  who  have 
chosen  to  adhere  to  the  strict  letter  of  the  law,  and  they  will  say  that 
Shelley's  case  ii  uncontrollable  autbority,  and  they  will  make  a  difie- 
reDcelMtweeii  trusts  and  legal  estates  to  the  harassing  of  a  suitor." 
Mr.  Justice  Yates,  who  dissented  from  the  opinion  of  his  brethien  in 
this  case,  and  in  whose  presence  these  words  were  pronounced,  imme- 
diately resigned  lus  seat  as  a  judge,  and  was  transferred  to  the  C.  B. 
Be  reugned,  says  Junius,  (Lefter  to  Lord  JUantfield,]  becaose,  ■'  after 
yesrs  of  ineffectual  resistance  to  the  pemicious  principles  introduced 
by  his  lordciiip,  and  unifbrmly  sopported  by  his  humble  friends  upon 
the  bench,  he  determined  to  quit  a  court  whose  proceedings  and  de- 
dsioDs  he  could  nrither  assent  to  with  honour,  nor  oppose  with  suc- 
cess." But  all  this  was  monatrous  exaggeration,  and  that  celebrated 
and  still  unknown  author  was,  in  this  instance,  so  far  overcome  by  dw 
BuJignitf  of  his  temper,  and  the  btttemess  of  his  invective,  as  to  be 
otteriyiegardlesB  of  truth.  Hr.  Justice  Yates  had  been  associated 
with  Lord  Mansfield  on  the  bench  frnn  January,  1 704,  to  Febroary, 
1770,  and,  with  the  exception  of  this  case  of  Perrin  v.  Blake,  and  the 
great  case  of  Miller  «.  Taylor,  concerning  copyright,  there  was  no 
final  diSerence  of  ojaiuon  in  the  court  in  any  case,  or  upon  any  point 
whatsoever.  Every  order,  role,  judgment,  and  ojanion,  until  the  de- 
cirion  in  the  latter  case,  in  April,  1 7S9,  had  been  unanimous.  (See 
4  Btirr.  R^.  330S.  S582.)  It  was,  however,  peatly  to  the  credit  of 
Judge  Yates's  abiliUes  as  a  lawyer,  that  ra  both  of  these  cases  in 
which  he  dissented  from  the  decinoD  of  the  K.  fi.,  and  on  very  nice 
and  debateable  questions,  the  decision  woa  reversed  upon  error. 

h  3  .Burr.  Sep.  1 1W. 
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befoie  ok  the  S.  B.,  Lord  Uansfield  had  retuoned  upob  ths 
rule  aod  authorities  is  the  same  way,  and  in  a  utill  m«e 
elaborate  manner,  and  be  ransacked  mfist  of  the  cases. 
The  doctrine  of  the  court  was,  ^at_tiigjmlejn_Shdlei^s 


li^effflj^SB^Cpu*  when  circumataj 

out  of  the  letter  of  the  mie,  !t  waa  to  ba~held  sabaeiTieiit 
to  the  mamleaC  intentiott,  whether  theTOit<uion^acr» 

^^oeopioifH)  of  Hr^usttge^lg^jlgjgggijn  the  Exche* 
quer  Chamber,  upon  the  case  of  Pcmn  v.  Blake^  he  ad- 
mitted that  the  mle  in  BheSey^a  case  might  be  controlled 
by  the  manifeat  intent  of  the  testator ;  and  be  has  elanified 
and  given  a  very  clear  a^  comprehensiTe  Bummary  of  die 
several  caaea  which  have  CreKted  exceptioni  to  the  opera- 
tion of  the  rule.  He  eonCorred  in  principle  with  the 
Court  of  K.  B.,  but  he  held,  that  in  the  case  before  him 
the  intent  was  not  sufficitttly  clear  and  precise,  and,  there 
fore,  be  was  for  reveinng  Ae  jodgtnent  It  was  trae  that 
the  testator  meant  that  Us  son  abonld  only  take  a  life  et- 
tate,  but  it  was  not  certain,  be  said,  tbat  the  teetator  meant 
that-tfae  bein  of  the  body  should  take  as  purchasers,  and, 
conse^ently,  the  rule  must  be  left  to  operKta.  According, 
to  this  oninion.  t^ff  ^t>ing«  nint_»pi>eaf  upon  tfi^S^M 


the"  will :  (L)  That  the  testator  meant  toT^Ge^w  first 
taker  to  an  es^e  for  his  life,  and  (2.)  that  he  meant  to  efi^ 
tuate  that  intent  by  some  clear  and  intelligent  expression 
«f  a  dengn  to  have  the  heJn  of  his  son  take  by  purchase, 
and  not  by  descent  This  opimon  has  been  much-adink9lL_ 
as  coBtainmg  incontestable  evidence  of  theskill  and  talents 
of  its  great  aatbor .  But  the  premisea  and  the  conrfnrion 
do  not  appear  to  be  vctt  consistent  ine  aigument  mi^ 
mks,  that  the  intention  of  the  testator  will  control  tbende, 


«  Harg.  Lav  TnuU,  489. 
Vofc.  IV.  28 
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uid  it  would  aeem  then  naturally  to  follow,  that  when  die 
testator  explicttly  declared  that  the  son  waa  BOt  ,to  have  « 
power  to  sell  and  dispose  of  the  estate  for  a  looker  time 
than  his  life,  and  to  theUiatait  gave  him  a  life  estate,  with 
an  intervening  contingent  remainder,  and  then  with  re- 
lainder  to  the  hein  of  his  body,  that  the  words  hart  of 
\the  body  were  not  intended  to  operate  to  the  destnictioR 
of  that  intent,  so  as  to  give  the  son  a  fee  with  the  power  to 
sell.  The  presupiption  that  those  technical  words  were 
intended  to  be  used  in  a  technical  sense,  was  certainly  re- 
bnlted  when  that  technical  sense  would  inevitably  deattnf 
the  testator's  declared  intent,  and  confer  upon  the  too,  by 
the  magical  operation  of  attraction  and  merger,  an  estate 
fail,  which  the  testatw  never  intended. 

The  decision  in  Perrmv,  BUAe  bascgUsiUBlt^U?^ 
of  essay?^o?IR8^GI^nSrielley'8  case,  which  have  been 
durui^Ulahnrf^rtfflOriouB  learning,  great  talents,  and  free 
and  liberal  investigation.  Mr.  Hargrave.  in  his  obteno' 
tiont  on  the  rule,  is  for  giving  it  a  most  aosolote  and  pe- 
remptory obligation.  He  considered  that  the  rule  waa  be- 
yond the  control  of  intention  when  a  fit  case  for  its  appK- 
cation  existed.  It  was  a  conclusion  of  law  of  irresistable 
efficacy,  when  the  testator  did  not  use  the  word  heirs,  or 
heirs  of  the  body,  in  a  special  or  restrictive  sense,  for  any 
particular  person  or  persons  who  should  be  the  heir  of  the 
tenant  for  life  at  his  death,  and,  m  that  instance,  inaptly 
denominated  heir,  and  when  he  did  not  intend  to  break 
in  upon,  and  disturb  the  line  of  descent  from  the  ancestor, 
but  used  the  word  heirs  as  a  nomen  coHectisun,  for  the  whole 
line  of  inheritable  blood.    It  is  not,  nor  ought  to  be,  in 

(the  power  of  a  grantor  or  testator,  to  prescribe  a  dificrent 
qualification  to  heirs  from  what  the  law  prescribes,  idiea 
they  are  to  take  in  their  character  of  heirs ;  and  the  rule, 
in  its  wisdom  and  policy,  did  not  intend  to  leave  it  to  par- 
ties to  decide  what  should  be  a  descent,  and  what  should 
he  a  purchase.    The  rule  is  absolute,  (and  this  was  the' 
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doctrine  of  l.ord  Thurlow  in  Janet  v.  Morjan,')  that 
wboe?^5l[5nir^^E5rac!eFof  hqr,  jnmt  take  in  the 
quafi^onJe^^TCinii^frflflf  M  iK^par^  to  diange  the 

quaTncatiMi^rnile  he  admits  the  character  of  heira,  by 
saying  that  they  shall  take  as  purchasers,  or  otherwise,  are 
frnitless,  and  of  no  avail.  The  nile  in  Shelley's  ca^.  if 
applied  to  real  property,  eplargea  the  estate  for  life  into  an 
inheritance,  and  gives  to  the  tenantlCTTilinE^ro^icity  of 
a  tenanrCTeyty^WBc^fecSn^elwrttneentai^^tnct 
semeroeaiinUndea'byHiepaHy.  It  Mft  Wli  111  ifcbii^ 
tc^^ona^ro^CTyt^SaKesuie  tenant  for  life  absolute 
owneT^nstea^f  being  a  mere  usudSSRI^rWIIIRIimil^** 
pSwSTSKt  the  property  beyond  the  enjoyment  of  it  for 
his  life. 

Mr.  Feame'a  essay  pn  the  rule  in  Shelley's  case,  is  in 
every  view  a  spirited  and  masterly  production,  and  it  is 
confenedly  the  groundwork  of  Mr.  Pratlaa's  coinplknted 
analysis,  and  long  and  painful,  but  thorough  discussion  of 
the  rule.^  AJl  the  great  property  lawyers  justly  insist  upon 
the  necessity  and  importance  of  stable  rules,  and  they  de- 
plore the  perplexity,  strife,  litigation  and  distress  which  re- 
sult from  the  pursuit  of  looae  and  conjectural  intentions, 
thought  forward  to  counteract  the  settled  and  determinate 
meaning  of  technical  expressions.*  It  ia  now  generally 
admitted^^gj^ the  decision  in  Penin  y.  Blake  was  directly 
contrary  to  the  stream  of  former  audiorities  on  the  same 
subject;  andmMr.  Feame's  viewofthe  case,' convenience 
and  policy  equally  dictate  an  adherence  to  the  old  and  esta.- 


«  lBn>.20a. 

b  Uf  objection  to  the  work  of  Mr.  Preston  u,  tbftt  he  hu  in&lyMd, 
mnd  divided,  tnd  nibdivided  tbe  nibject,  already  sufficientlj  intricate, 
batil  he  hai  involved  it  still  deeper  in  "  involutiona  wild." 

c  Mantica,  a  civilian,  wrote  a  learned  treatise,  (b  con/cdurw  uOima- 
noM  eoIiM(atiafi,MHi  8ii  William  Blackatone  hoped  never  te  lee  ni^  a 
title  in  tlie  Eogliah  law. 

d  Fevnrt  OK  Rtm.iti. 
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blubed  doctrine.  Rf  ^nmin^r  ih^  yj^j^  hp^jn.  into  a  wwd 
of  porcbnve,  in  IwiUtioos,  to  the  father  for  life,  remwiuler 
to  h»  htm,  or  heirs  of  the  body,  a  contiogent  rpmaiofler  » 
^Efea  to  tlie  heira;  and  as  it  is  impossible  to  say  who  will  be 
the  (Kin  until  the  father's  death,  k  would  be  out  of  his 
po^ver,  in  coDJunction  with  any  o(  his  childrea,  to  make  ft 
■ecure  and  effectual  settlement  of  the  estate,  either  upoo 
marriage,  or  upon  any  other  occasion,  ^nd  the  inheritance 
must  rem^n  suspended  during  the  father's  life.  This  every 
P^tor,aiid  every  testator,  will  be  enaUed,  at  his  pleasure, 
to  do,  if  we  depart  from  Shelley's  rule;  and  he  mayimpoae 
a  strict,  and  very  inconvenient  clog,  upon  the  alienation  of 
property.  It  was  always  in  the  power  of  the  owner,  poder 
the  rule  as  it  stooJi  by  rnama^^  gBni6BlMUi_tftd  |fce'cre»^ 
tiB^oTKtecuIoyuuaBT^^pS^nlnMe^^gwrri^ 
erttS^om  proaigaj  waaie  ^a^BSiPSfSHTBti.    The  rule 

hJilLaiiiiiuiiiiiiiiiULpiiinKW.    "  "--"     

Since  the  termination  of  the  case  of  Perrn  v,  £Io^ 
I^rd  Thurlow  came  out  a  decided  cbampioa  for  the  itde, 
and  he  held,  in  Jonet  v.  Mor^m,^  that  a  devise  to  trustees, 
to  stand  seised  to  the  use  of  A.  for  life,  and,  after  his  deatji, 
to  the  use  of  the  heirs  male  of  his  body,  sevendly,  rocoset- 
-sively,  and  in  remainder,  created  an  estate  tail  in  A.  Tbif 
was  repugnant  to  the  doctrine  in  Bagtlum  y.  Spencer,  for 
here,  as  in  that  case,  was  a  trust  estate.  So,  the  case  of 
tSodgson  T.  4i^ote,^  falling  literally  within  the  purvie*  qf 
rthot  of  Poulion  v.  Cotdim,  received  from  the  K.  B.  the 
Isame  determination ;  and  Mr.  Justice  Buller  observed,  that 
I  if  the  testator  made  use  of  technical  words  only,  the  courts 
•  wembound  to  understand  them  in  the  l^al  sense.  But  tf 
he  used  other  words,  manifestly  indicating  wbat  his  intention 
was,  and  that  be  did  not  mean  what  the  technical  wrads 
imported,  the  intention  must  prevail,  if  contiMeat  wUi  tAe 
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nUeaofiaa.  Tint  qualificatioo  a(>pliefloDlf  to  the  DMarc 
aad  DpettlioB  vS  tiw  catele  devisadt  vtA  not  to  th«  con- 
BtrufltioQ  oi  the  vords.  A  man  ii  not  to  be  p<iniiit>»d  by 
KiM  tojoonateract  the  nriea  ol  toy,  anfl'  "jifipfje  ^  naHR 
of*[>ruj»tfl|i  aiiU,  UUiH!llim,flmBLoiure^»  perprtw^, 
or  put  t^  [fSefaoU  m  kl^yUU!!!,  Ul  JUUCST^attst  6motgh 
dible  to  hein,  or  destrc^  tbe  power  of  aJienvtioo  by  a 
t«iMnt  in  fiae,  or  io  taiL  In  Doe  v.  SbmjA,' I^rd  jjaBigg 
took  ft  dirtjneliDn  betweoB  ft'geaerai  md  aBeconcjai 


w^tsaJimjDtBttwyt  ^  If,  th€tefor».  the  testttor  intended 
tbst  the  fint  liker  snoiiM  take  only  an  estate  for  lite,  and 
that  hia  inue  ^ould  take  ai  purchaaen,  yet,  if  he  intWKted 
that  the  estate  should  descend  in  the  line  of  hereditary  me- 
cesBioB,  the  general  intent  pm'aiJs,  aad  the  i«ue  ii  b  wcvd 
of  limitation.  ^^CQm|y^^i^JBhe  rule  in  Sielley's  case  sur- 
vived all  the  rude  assault!  which  it  receif  eJ  in  the  contro- 
versy und^  Perrmv,  £Uaik«,  and  it  haa  cod  tinued  down  to  the 
present  time  in  fidl  vigour,  with  commandiBg  authority,  and 
with  its  n>ota  atmck  immoveably  deep  iu  the  foiudatioas  of 

the  Engliah  law.      All  tha  nj^eiii cmaaAJUiataJm^mMMmiAmm 

fige,  and  dedarethat  the._wotda  fatn  eft^boiy. 
S^^deedB  or  mils,  are  constniedMwor^^nSBtt? 
riest  it  clearly  and  unequivocally  appeanTnaltb^r 
naed  to  designate  certain  individuals  answering  the 
pti(H)  of  heirs  at  die  death  of  the  party.^ 

in  tljeie  tJnitwt  ^taCT_ai  part_af  the  aystem  of  the  eoni- 
B^o^^Jn  Douth  Carolina  the nueira^Srlj^miBV^ 
Moged,*  and,  in  a  recent  case,  riler  a  long  cootrovwiy, 
and  conffioting  deciaions,  the  Court  of  Af^eals,  upon  great 


«(T  TermlUp.SSV 

h  Doe  V.  Colyetr,  11  fituf*  tUp.  M8.     Doe  v.  JeMon.  3  SUgh,  I. 
Doe  V.  Harvey,  4  Bamw.  ^  Creu.  610. 
f.  Dott  V.  Ciuniiigtoii,  1  Boy,  45a 
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conaideratiMi,  decided  a  case  upon  the  batis  of  the  aotbo- 
rtty  of  the  rule  in  Shelley's  caw.'  The  nile  waa  alao  fiilly 
admitted  aa  a  bindipg  authori^  in  Vi^fuiia,  m  tbe  case  trf 
Koy  V.  Uanutt,"  though  it  was  allowed  to  be  under  the 
control  of  the  testator's  intenticHi ;  and  in  Maryland  it  haa 
received  the  clearest  eluadalion,  and  the  most  unqualified 
support  In  Home  v.  Lyetk,'  the  rule,  under  all  its  modi- 
ficationa  and  exceptions,  was  learnedly  and  accuratdy  ex- 
pounded. In  that  case,  a  devise  of  a  term  for  ninety-nine 
years  to  A.,  during  her  natural  life,  and,  after  her  death,  to 
her  heirs,  was  held  to  pass  to  A.  the  entire  interest  in  the 
term.  It  was  admitted  by  Ch.  J.  Doraey,  that  if  it  had  been 
a  devise  of  an  estate  of  inheritance,  the  remainder  would 
have  been  immediately  executed  in  the  ancestor,  and  he 
would  have  been  aeised  of  an  estate  in  fee.  "^i^SSl^ 
heirs,  when  used  alone,  without  explanation,  is  lu^y^^ 
wofj  olTmHaSoi|^n3^oro^urchaae.  and  no  presumed 
intention  will  control  its  legal  operation.  Even  auperaddea 
wOTO^^limniiu^^ngnut^^innemst  umuau^T'ouIT' 
not  alter  the  role,  uidess  they  went  to  alter,  abridge,  or  qua- 
lify the  worda,  and  to  establiah  a  new  auccession  inconsis- 
tent with  the  descent  pointed  out  by  the  first  words,  bo  as 
to  make  the  next  heir  the  Urmimu,  or  stock  by  refo-eoee 
to  whom  the  iiiture  succession  was  to  be  regulated.  To 
change  the  term  into  a  word  of  purchase,  the  heirs  moat 
not  be  able  to  take  aa  heirs,  by  reason  of  a  distributive 
direction  incompatible  with  the  ordinary  coarse  of  descent, 
or  the  limitation  must  be  directed  to  the  then  presumptive 
heirs  of  the  person  on  whom,  the  estate  for  life  is  linuled. 
ThU  Yfiry  '•'"'"*  "°-'  "*"  *'"■  "■'-  "*• ' —  -fi-tH^i  the 
acknowledged  exceptions  to  the  rule,  in  the  case  of  limi- 
tations in  marriage  articles,  and  of  executory  trusts,  and 


a  Can  v.  f  ort«r,  1  MCord'M  Ck.  Rep.  60. 

b  2  WaA.  lUf.  e. 

c  4  Ibrr.  if  Johtu.  Rep.  431 . 
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also  Vfbiete  the  anceator  takes  a  tnut  or  equitable  estate, 
and  the  heir  the  legal  estate  or  an  executed  use ;  and,  awu' 
ming  the  rule  to  hare  been  introduced  on  feudal  principles^ 
"  yet,  to  disTegard  rules  of  interpretatioi)  sanctioned  by  a 

(Hiccession  of  ages,  and  by  the  decisions  of  the  most  en- 
lightened judges,  under  pretence  that  the  reason  of  the 
rule  no  longer  exists,  or  that  the  rule  itKlf  is  unresson^le, 
would  not  only  prostrate  the  great  landmarks  of  property, 
but  would  introduce  a  latitude  of  ctnstniction  boundless 
in  its  range,  and  peniicious  in  its  consequences." 

It  fras  further  declared  in  the  same  case,  that  the  rule  in 
Shelley's  case  applied  to  leasehold  estates,  as  well  as  to 
estates  of  ioheritaDce,  and  that  in  the  bequest  of  chattels, 
a  gift  to  A.  for  life,  with  remainder  to  his  heirs,  or  to  the 
heini  of  hia  body,  would  carry  the  entire  interest  The! 
word  issue,  in  grants,  was  exclusively  a  word  of  purchase  J 
and  in  devises  of  real  estate  it  often  means  children,  antf 
is  then  a  word  of  purchase,  though  it  may  be  used  either 
as  a  word  of  limitation  or  of  purchase.  Afterwards,  in 
Lyles  V.  Digge,'  the  rule  was  ■•'^pf^JB^  as  equally  sppli- 
cable  to  limitations'  in  wills,  and  conveyances  by  deed,  and 
a  case  was  withdrawn  from  its  operation  on  the  acknow- 
ledged exception,  in  the  instance  where  the  testator  shows 
a  manifest  intent  to  give  the  first  taker  only  an  estate  for 
life,  by  using  superadded  words  of  explanation  and  Itmita'  . 
tion,  in  the  selection  of  sons  of  the  first  taker  in  succession, 
and  the  heirs  of  their  bodies  successively,  and  making 
those  sons  evidently  the  stock  of  a  new  Une  of  descent. 

In  Pennsylvania,  in  the  case  of  Jamet'  clom,''  the  rule_ 
was  recojBBgg  in  a  defeUM  iMBBBfrBBiriBFwCT^wwr 
in  a  case  of  a  deviseon^mKiMiMiiimftance  to  A.  ibr 
life,  remainder  to  his  lawful  issue,  was  held  to  be  a  word 
of  limitadon,  and  that  A.  consequently  took  an  estate  tail. 


a  6  Vbnrr.  If  JoAm.  Rtp.  364. 
6  1  DallM-  Rtp.  47. 
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AAerwank,  in  Fio&y  t.  RidSe,*  there  was  a  devmt  to  A. 
for  life,  and  if  he  died  lekriog  lawfiil  intie,  to  hii  hein  as 
teBUtls  in  common,  and  their  reepeotive  h«ir«  uid  agmgaa ; 
and  the  court,  under  the  circnmstaiices,  in  (brtberanoe  of 
the  intent,  held  the  wwds  of  liniitatitHi  to  be  itonb  <^  pai^ 

Ichoee,  and  ihnt  A.  took  only  an  eitate  for  hfe,  with  a  cob- 
tingent  remainder  to  hi«  heirs.  The  BngliBh  doctrine  On 
the  Bubfect  of  ^^iey's  rale,  with  M  ita  refinements  and 
distinctions,  waa  fiilty  admitted,  bat  with  an  evident  lean- 
ing towards  the  dockine  of  the  K.  B.  in  Parnl  v.  Biakt; 
in  fittour  of  the  raanifett  intent  of  the  teMator.  The  Eiig- 
liih  rule  was  entirely  recogni«ed  in  Connecticut 'in  the  eaae 
of  BiMhep  T.  SeUedt.^  Thii  was  m  1804,  hot,  receedy,  ife 
are  informed,  that  the  rale  has  bees  i^rogated^  by  stiitDto  f 
and  in  HassBchnsetta,  by  atatute,  m  the  year  1791,  the 
rule  WBi  aboKshed,  aa  to  wUb,  by  a  provision  deeloilng,  dwt 
"  a  dense  to  a  fenou  for  life,  and  dler  hit  deaA  to  }ai' 
children,  or  h«n,  w  ri^t  hein,  in  fee,  AtM  veM  an  estate' 
for  life  only  in  such  ddvisee,  and  a  remainder  in  foe  hi  hi* 
cUldren,"&c  It  is  to  be  mferred,  diat  the  mk  ifi  SheKeyV 
case  «xist8  in  that  state  m  full  force  as  todeedk 

ID'  New-York,  the  mb,  according!  to  the  English  view  of 
it,  was  considered,  in  the  caM  of  Aunt  v.  GeUtoht'  to  be 
of  binding  anthority ;  and  so  it  continued  to  be  rnvSt  the' 
reviaerb  lately  recommended  its  abolitiMi,  as  being  a  nile 
"  purdf  arbitrary  and  techni<ial,"  end  cdcntated  to  defeat' 
the  ititeotiona  of  those  who  are  ignorant  of  teelmicd  lan- 
guage.   The  New-Yorit  Bevited  StattOef  have  aceotd- 


c  8  Bwmey'i  Rap.  139. 
S  1  Da»^i  Rtp.  899. 

e  fi  Omti.  lUp.  loO.    I  hAra  not  geen  the  atatute,  ud  am  not  in- 
fonned  to  wlwt  extent  it  goes  with  the  rule. 
i  t  John.  Cku.  S84. 
e  JV.  F.  Raited  Slaiultt,  vol.  i.  7fi.  sec.  «8. 
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irgly  declared,  that  "  where  a  remainder  shall  be  limited 
to  the  heirs,  or  heirs  of  the  body  of  a  person  to  whom  a 

ife  estate  in  the  same  pceaiises  shall  be  given,  ttie  persons 
'ho,  on  the  termination  of  the  life  ertate,  shall  be  the 
eirs,  or  heirs  of  the  body  of  such  tenant  for  Ufe,  shall  be 
ntrtled  to  take  as  purchasers,  by  virtue  of  the  remainder 
1  limited  to  them."  The  abolititm  of  the  rule  applies 
equally  to  deeds  and  wills,  and,  in  its  practical  op^^tion, 
it  will,  in  cases  where  the  rule  would  otherwisehaveapj^ted, 
change  estates  in  fee  into  contingent  remainders,  and  it 
will  tie  tip  property  ftom  alienation  daring  the  life  of  the 
first  taker,  and  the  minority  of  bis  heirs.  But  this,  it  may 
perhaps  be  presumed,  was  the  actual  intention  of  the  party 
in  every  case  in  which  he  creates  an  express  estate  fi>r  life 
in  the  first  taker,  for  otherwise  he  would  not  have  so  limited 
it.  It  is  just  to  allow  individaals  the  hberty  to  make  strict 
settlements  of  their  property  in  their  own  discretion,  pro- 
vided there  be  nothing  in  such  dispositions  of  it  afTecling 
the  rights  of  others,  nor  iDconsistent  with  public  policy,  or 
the  Mtitltw)  prlnn'p'°°  "*"  '■""  **"*  this  liberty  of  modify* 
iog  at  pleasure  the  transmissioo  of  property,  is  in  many  re- 
spects controlled,  as  in  the  instance  of  a  devise  to  a  cha- 
rity, or  to  aliens,  or  as  to  the  creation  of  estates  tail ;  and  the 
rule  in  Shelley  V  case  only  operated  as  a  check  of  the  same 
kin(L^d  to  a  very  moderate  degree.  Under  the  existence 
ofyoe  rule,  land  might  be  bound  np  from  drcalatton  for  a 
/and  t 


and  twenty-one  years  afterwards,  ooly  the  settlor  was 
lired  to  use  a  little  more  explicitness  of  ititentjon,  and 
imore  specific  provision.  The  abolition  of  the  rule  faci- 
litates such  settlements,  though  it  does  not  enlarge  the  in- 
dividual capacity  to  make  them;  and  it  is  a  question  for 
experience  to  decide,  whether  this  attain8J>le  advantage 
will  overbalance  the  inconvenieoce  of  iacrpanag  fetters 
upon  alienation,  and  shaking  cmfidence  in  law,  by  such 
an  entire  and  complete  reaonciation  of  a  siitUed  rtile  of 
Vol.  IV.  39 
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property,  memorable  for  iU  antiquitj',  ind  for  the  patient 
cultivation  aod  diacipliDe  which  it  has  received.* 

(5.)  0/  tke  particular  egtaU  reqmtite  to  n^port  a  re- 
mmidtr. 

TlAle  miut  be  a  particular  estate  to  precede  a  ranain- 
dejnlor  it  necessarily  implies,  that  a  part  of  the  estate  has 
Mwi  aheady  carved  out  of  it,  and  vested  in  inuoediate 
Mbaaemoa  in  some  other  person.  The  particular  e«tate 
must  be  valid  in  law,  and  formed  at  the;  same  time,  and  bf 
the  same  instrument,  with  the  remainder."  The  latter  can- 
not be  created  for  a  future  time  without  an  intervening 


a  The  joridicil  ochalsr,  on  whom  his  great  naster.  Coke,  htm  be- 
f  toned  aome  portioii  of  the  "  gladsome  light  of  jmoprudenca,"  will 
Ecucelj  be  able  to  withhold  an  involiintor;  sigh,  u  be  ciata  a  retro- 
BjK;ctive  gUncc  over  the  piles  of  letnung,  devoted  to  destructitm  by 
an  edict,  as  sw.ecping  and  unrelenting  as  the  torch  of  Omar.  He 
miift  bid  adieu  for  ever  to  the /enowned  diflcOBEioDs  in  SKeUcy**  CSiw, 
ivhich  were  so.  vehement  and  eo  protraoted  aa  to  aroaae  tbe  aceptre  of 
the  haughty  £lizab«tiL  He  may  equally  take  leave  of  the  miihi- 
plied  opeciiaeaa  of  profound  lope,  ajdlAil  criticioa,  and  reOnad  dis- 
tincliona,  whichpervadetbe  vailed  caaea  inlaw  and  equity,  fromtlwae 
of  £Ae^y  and  .4  rcAfr,  down  to  the  direct  colliaioD  between  the  Gourta 
of  law  and  equity,  in  the  lime  of  Lord  Hardwieke.  He  will  have  no 
more  cocccm  with  the  powerlul  and  animated  discusffiona  in  Parri*  v. 
Blakt,  which  awakened  all  that  waa  noble  and  Hhiatiioas  in  talent 
and  endowment,  through  erety  pradnct  of  Wastminatsr  HalL  Ha 
will  have  ocoaaifm  no  longer,  in  puiauit  of  t^e  leaning  of  that  case, 
lotitad  the  cle^  and  bright  patha  illuminated  by  Sir  fFilHaoi  Black- 
itone't  illuatiations,  or  to  atudy  and  adntire  the  B[Hnted  and  ingenioui 
dissertation  of  Bargrace,  tlie  comprehensive  and  profound  disquisi- 
tion of  Ftame,  the  acute  and  analytical  essay  of  Preilou,  the  neat 
and  orderly  abridgment  of  Cniiie,  and  tt^  eeveie  and  piercing  criti- 
rime  bf  Keeee,  What  t  have,  ihereme,  written  on  this  aabject, 
mKy  be  oDoaidsred,  ao  hits  my  nttiva  atate  ie  concerned,  as  a  kan- 
btenbnndkent  to  the  meraoi?  of  dqwrted  learning. 

t  Plowd.  85.  a.  Dr.  4  Slud.  Dial.  3.  ch.  20.  Moor  v.  Parker.  4 
Jiroil.Rfp.31S. 
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estate  to  support  it  ir  it  be  an  estate  of  freehold,  it  must 
take  eflect  presently,  either  in  possession  or  remBinder,for,  at 
common  law,  no  estate  of  freehold  could  pass  without  hrery 
of  seisia,  which  roust  <^>erate  either  immediately,  or  not  at 
all.  **  If  a  man,"  said  Lord  Coke,* "  makes  a  lease  for  life 
to  begin  at  a  day  to  come,  he  cannot  make  present  livery 
to  a  iiitnre  estate,  and,  therefore,  in  that  case,  nothing  pass- 
etL"  Though  a  term  for  years  may  be  granted  to  com- 
mence i»  fithiro,  an  estate  of  freeholc},  limited  on  such 
future  interest,  would  be  void.  When,  therefore,  a  free- 
hold remainder  is  intended  to  be  created  and  vested,  it  is 
necessary  to  create  a  previous  particular  estate  to  subsist 
in  the  mean  time,  and  to  deliver  immediate  possession  of  it, 
which  is  construed  to  be  giving  possession  also  to  him  in 
remainder,  since  the  psrticular  estate,  and  the  remainder, 
constitute  one  and  the  same  estate  in  law.  The  remainder- 
man is  seised  of  his  remainder  at  the  same  time  that  the 
tenant  of  the  particular  estate  is  possessed  of  his  estate. 
It  was  necessary  to  make  livety  of  seisin  on  the  particular 
estate,  even  though  that  particular  estate  was  a  chattel  in- 
terestj,as  a  term  for  years,  provided  a  freehold  vested  re* 
mnraer  was  to  be  created.  In  no  other  way  conld  a  free- 
hold in  remainder  be  created  at  common  law.  It  could 
not  be  made  directly  to  the  person  in  remainder  without 
destroying  the  estate  of  the  lessee  for  years,  and  livery  to 
the  particular  tenant  enures  to  the  benefit  of  the  remainder- 
man, as  the  particular  estate  and  the  remaind^  are  but 
one  estate.*  It  f<Jlows,  from  these  principles,  that  an  estate 
at  will  caonotsapport  aremainder,  fer,livery  to  the  tenant 


B  Burwick's  Case,  5  Gh  94.  b. 

b  X  Blade*.  Com.  166. 

e  LiU.  tec.  60.  Co.  LM.  ibid.  Co.  IMl.  317.  s.  Plmgd.  26. 
The  refinemeota  ancieiitlr  adopted  apmi  this  nils  were  very  aobtle 
and  technical.  Thua,  to  uae  the  illuitrttiona  made  by  tne  of  the  acr- 
jeanta  in  the  case  fiom  Phwden,  if  a  leaae  be  made  to  A.  for  yean, 
■nd  the  leaser  afterward!  eoi^Tvu  the  estate  for  yeara,  with  remain- 
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Bt  will,  and  ihe  limitation  over,  would  either  of  them  de- 
termine the  will.* 

If  the  particular  estate  be  void  in  ita  creation,  or  be  de- 
feated afterwards,  the  remainder,  created  hy  a  conveyance 
at  common  law,  and  resting  upon  the  same  title,  will  be 
Idefeated  also,  as  being,  in  such  a  cue,  a  freehold  com- 
mencing in  fuhiro.  The  person  in  remainder  cannot  take 
advantage  of  conditions  annexed  to  the  preceding  estate. 
If,  therefore,  an  estate  for  life  be  upon  condition,  and  the 
grantor  enters  for  breach  of  the  condition,  and  avoids  the 
estate,  the  remainder  over,  as  we  have  already  seeni"  will 
be  defeated,  because  the  entry  defeats  the  livery  made  to 
tlie  first  lessee  or  feoffee  on  the  creation  of  the  original 
estate,  and  the  grantor  is  in  of  his  old  estate."  But  if  a 
vested  remainder  rests  upon  good  title,  and  not  upon  the 
defeasible  title  of  the  particular  estate,  it  will  remain, 
though  the  particular  estate  be  defeated,  as  in  die  case  put 
by  Coke,  of  a  lease  to  an  infant  for  life,  remainder  to  B.in 
fee,  though  the  infant  disagrees  tv  the  estate  for  life  when 
he  comes  of  age,  yet  the  remainder  shall  stand,  for  it  did 


der  over  io  fee,  tbe  lemainder  is  void,  tMctoea  the  esute  for  jtms 
was  created  before,  tnd  not  at  the  time  of,  the  eonfimution  and  the 
Tcmunder,  Aad  if  the  leseor  disaeiBe  his  tenant  for  lib,  and  then 
granU  him  a  new  lease,  with  remainder  over  in  fee,  the  reniainder  is 
void,  becaow  the  tenant  fbi  life  ia  rtmitted  to  liis  first  estate.  So,  if 
the  heir  endows  tbe  widow  with  remainder  over  ia  fee,  tbe  mnainder 
ia  void,  though  livery  of  eaain  be  made  to  the  widow,  because  the 
dowei  has  rttatim  back  to  tbe  death  of  the  hnaband,  and  tberefora 
the  remainder  was  not  coeval  with  it  ia  point  of  time.  To  destroy 
an  estate  bj  the  operation  of  sDcb  legal  fictions,  is  veiy  unreasona- 
ble and  absnid.  It  is  actusUy  reversing  the  maxim,  that  in  fieOoae 
juru  temper  agmlat  exitlU. 

■  a  Baeoa'i  Abr.  tiL  Rtmamder  and  lUtertion,  G.  This  bead  of 
GwiUm'B  Bacon  wss  taken  &am  a  MS.  treatise,  by  Lord  Cta.  B.  Gil- 
bert, furnished  by  Mr.  Usrgrave. 

b  Supra,  p.  ISS, 

r  Ww*.  JoutM"  R«p.  58.     Cn.  TMI.  298.  a.     I  Rol.  Jhr.  474.  P. 
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not  depend  upon  the  same  title  with  the  particular  estate, 
aod  it  was  once  vested  by  a  good  title.*    In  Doo  v.  Bror 
haat,"  Lord  Thurlow  declared  the  old  rule  of  law  to  be, 
^that  where  there  was  a  particular  estate  created,  with  a 
Iremaioder  over,  and  the  first  estate  is  void,  as  if  made  to  a 
I  person  incapable  of  taking,  the  remainder-man  will  take 
n  immediately,  as  if  it  were  an  original  estate.     The  obser- 
1  vation  can  only  be  correct  as  to  uses  and  devises,  for,  in 
conveyances  at  common  Iwr,  and  not  to  uses,  the  rule  is 
clearly  otherwise ;  and  it  is  repugnant  to  the  general  prin- 
ciple, that  a  remainder  cannot  he  created  without  a  par- 
ticular estate  to  pr^ede  it  in  its  creation.     The  rule  is  well 
Mtabli9|ierf  jn  f>"*  »'d  Iflw^  that  if  the  particular  estate  be 
void  in  its  inceptioD,  the  remainder  limited  upon  it  is  void 
also.'     In  the  case  of  a  grant  for  life  to  a  person  inc^able 
of  taking,  or  to  a  person  not  in  remm  nahira,  with  remain- 
der over,  the  remainder  is  not  good,  for  there  is  no  particu- 
lar estate  to  support  it**    Though  in  wills  and  conveyances! 
to  uses,  the  remainder  may  be  good,  Dotwithstanding  the  I 
particular  estate  be  void,  yet,  in  future  uses,  and  executory  I 
devises,  if  one  class  of  limitations  be  void,  the  limitations 
over  will  be  void  for  the  same  reason. 

If  the  estate  in  remainder  be  limited  in  contingency,  and 
amounts  to  a  freehold,  a  vested  freehold  must  precede  Jt,  ' 

iaud  pass  at  the  same  time  out  of  thegrantor.*  This  rule 
holds  equally  in  the  limitation  of  uses,  and  in  estates  exe- 
cuted in  possession  at  common  law.  Thus,  in  the  case  of 
a  devise  to  B.  for  fifty  years,  if  be  should  so  long  live,  re- 


ft a>.  Liu.  398.  a. 

b  3  Bro.  C.  C.  393. 

c  Plowd.  35. «.     Dyer,  140.  b. 

d  BeiiMDt  RoUe  cites  for  Ibis  9  Hat.  VL  24.  h.  aod  he  nises  the 
true  dutiDcUon  in  thia  rmpect  between  a  grant  and  a  devue.  U  Rol. 
Jbr.  415.  C.  The  mhw  examples,  by  way  of  illuBtration,  taken  by 
JtoUeAoma  Am.TI.  ue  relied  on  in  P^oum^,  35.  a.  414.  a.  and  in 
CbMjw'*  Dig.  tit.  EttaU,  B.  14.  ia  sup{Mrt  of  the  Mme  nile. 

f  Co.  IM.  217.  a.     1  Co.  130. 134.  b. 
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otmAa  to  the  hein  of  bis  body,  the  remsiiider  wu  held 
^oid  for  want  of  a  freehold  to  support  it.*  But  if  the  re- 
f  mainder  had  been  to  tnuteea  during  the  life  of  B.,  retmuM 
der  to  the  heirs  of  hii  body,  in  that  case  the  contingent  ibI 
maioder  had  been  good,  because  preceded  by  avested  frej 
bold  remainder  to  the  tniateeii,^  The  reasoo  of  the  rale 
requiring  a  contingent  remainder  to  be  nyported  hf  «  free- 
iw>id,  was  that  the  fi-eehold  Btiooninot  pe  lo  aperance.  anJ 
t^at  there  ahouid  be  atwaya  f  Tjjhlfl  **"■"*  »*"  *iT  fredield^ 
who  migttt  be  maJe"  tenant  to  the  pwacye.  and  amwer  ftg. 
the  aervicea  required.*  It  does  not  applf  to  ccmtingent  in- 
terests  for  years,  for  they  were  coiuidered,  in  the  caae  isS 
Corhet  v.  SUme^  to  be  merety  eiecutory  contracts.  It 
will  be  auffideat  if  a  right  of  entry  exists  in  the  rightfiil 
tenant  of  the  particular  estate,  when  the  cootingeat  re- 

fmainder  vests.  Tim  contingent  remainder  is  not  destroy- 
ed, though  there  be  no  actual  seisin ;  for  Uioo^  a  mere 
right  of  action  will  not,  yet  a  right  of  entry  will  suppcnt  • 
contingent  remainder.  Lord  Holt,  in  Thxmpton  t.  Leatk,* 
illustrates  the  distinctioD  by  saying,  that  if  there  be  tenant 
for  life  with  a  contingent  remainder  orer,  and  be  be  dis- 
seised,  the  whole  estate  is  devested,  but  the  right  of  eoXrf 
remaining  in  the  tenant  wUl  mipport  the  remainder ;  whne- 
fiB,  if,  during  the  disseisin,  the  cohtingent  remainder  expec- 
tant upon  the  life  estate,  does  not  rest  before  fire  yews 
after  a  descent  cast,  the  remainder  is  gone  for  ero',  for  tite 
right  of  entry  is  turned  into  a  right  of  action. 

(6.)  Cf  remmndert  limited  by  tcatf  of  tae. 
R^maiy^ef^  may  be  limited  by  way  of  use,  aswell  as 
by  common  law  conveyances,  but  the  operaltion  whien  lae 


a  Goodrigbt  v.  Cornish,  1  Salk.  Rtp.  226. 
b  EUie  V.  OBbonw,  3  Fern-  Bep.  7M. 
c  Lord  Muufield,  1  Burr.  Hep.  107. 
d  T.  AvH.  140. 
«  \t  Mod.  Rtp.  114. 
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gtatnte  of  as«  of  37  Hen.  VIIL  had  upoa  coatingent 
tuea,  wu  finmerly  a  matter  of  great  and  protracted  dis- 
ciuaion.  The  twtory  of  the  judicial  coatroversy  Oo  Uub 
subject  is  a  great  cariosit)',  and  though  we  have  not  much 
piactical  coDcem  with  it  in  these  United  States,  it  wUi< 
well  reward  a  few  moments'  atteatioa  of  the  diUgeut  and 
inquisitive  student  who  desires  to  understand  the  f^ogreas, 
mutations,  and  genius,  of  Ijie  verj  complicated  macloiiery 
of  the  English  law  of  real  estates. 

Bef<»e  the  statute  of  uses,  the  feoffees  to  uses  were 
seised  of  the  legal  estate,  and'  if  they  were  disseised,  oo 
use  could  be  executed  until,  by  thar  entry,  they  had  re- 
gained their  seisin,  for  the  statute  only  executed  those  uses 
which  had  a  seisin  to  su[^Hirt  them.*  After  the.statote  of 
uses  there  was  greatiiifficnUy  to  ascertain  where  the  estate 
which  was  to  support  the  con^geut  uses  resided.  3<ub» 
held,  that  the  eatata  was  rested  in  the  6ztt  jxitui  que  lue, 
Bukject  to  the  uses,  which  should  be  executed  out  of  b» 
seisia ;  but  this  opinion  was  untenable,  for  a  use  could  not 
arise  out  of  a  use.  It  was  again  held,  that  the  seisia  to 
serve  contingent  una  was  in  Bit6i&tu,  or  io  cufMiiKi  U^,  or 
had  no  substantial  reaidcnoe  any  where,and  the  condusion 
Ittached  to  these  [pinions  was,  that  contingent  uses  could 
Dot  be  barred  by  any  act  whateTer.  Others  were  of  opi- 
nion, that  BO  much  of  the  inheritance  as  was  limited  to  the 
contkigent  uses,  remained  actually  vested  in  the  fec^ees 
until  the  uses  arose.  Bijt  the  prevailing  doctrine  was,  that 
there  remeiaed  no  actual  estate,  and  onjy  a  possHnniy  of 
seisin,  or  a  tciiUtUa  jurit  in  the  feoffees,  or  releasees  to 
uses,  to  serve  the  contingeDt  uses  aa  they  arose.^  The 
dootrioe  of  _«iiB<fflB^rir.  Mr,  Sugden  says,  was  first  started 
in^entV  case,'  in  16th  Eliz.  and   the  judges  had  great 


'.  Senww,  Pfoml.  Sep.  346. 
Potun,  Id  LoaAm  ed.  13, 14. 
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difficultiw  in  settling  the  conatruction  of  contiDgeat  uses. 
One  opinion  was,  that  the  feoffees  had  a  fee  simple  deter- 
minable  to  coDtioue  until  the  future  use  aro6e,and  that  they 
were  not  devested  of  the  whole  interest  until  the  execution 
of  all  the  uses  hmited  upon  the  feoffincnt,  bat  a  sufficient 
portion  of  the  fee  simple  to  serve  the  contingent  uges,reaiain- 
ed  vested  in  the  feofieea.  It  was  also  held,  that  the  estate, 
in  the  interim,  resulted  to  the  feoffor.  A  majority  of  the 
court  agreed,  that  the  statute  devested  the  feoffees  of  all 
the  estate  when  the  contingency  arose  by  a  person  being 
in  ease  to  take. 

In  Morning  and  Andrew^*  ccae,^  the  judges  were  equally 
unsettled  in  their  notions  respecting  the  c^)eration  of  the 
statute  on  contingent  uses.  Some  of  them  were  of  opi- 
nion,that  a  sufficient  actual  estate  remained  in  the  feoffees 
to  support  the  uses,  while  others  thought  that  the  feoffees 
wae,  by  the  statute  of  uses,  made  mere  conduit  pipes, 
through  which  the  estal^  was  conveyed  to  the  uses  as  they 
arose,  and  that  they  were  devested  of  all  estate.  The  sta- 
tute drew  the  confidence  out  of  the  feofiees,  and  ro|>osed  it 
upon  the  land,  which  rendered  the  use  to  every  person  en* 
titled  in  bis  doe  season  under  the  limitation.  According  to 
this  o|MDion,  the  feoffees  had  do  right  of  entry,  and  could 
jnot,  by  release,  confirmation,  or  otherwise,  do  any  thing  to 
the  prejudice  of  the  uses  limited.  In  a  few  years  Chad- 
leigh''»  ctae"  arose,  and  has  ever  been  regarded  as  a  great 
and  lea^g  case  on  the  doctrine  of  contingent  uses. 

T^principal  question  in  that  case  was  concerning  the 
podK  of  feoffees  to  uses,  to  destroy  contingent  uses  by 
fin  or  feoffinent,  before  the  uses  came  into  being.  It  was 
a  very  complex  settlement  case.    Lands  were  conveyed  by 


a  I  Lton.  366. 

6  1  Co.  ItO.  1  Jhidemn,  309.  Mr.  Sugdm  Mys,  that  Cb.  3.  An- 
derson's report  of  tJiia  cue  is  indisputkbly  the  best,  ud  an  tibstt«ct  or 
tbe  tnuuktion  of  it  ie  in  Ot{6«rl'«  C'Kf,  by  Si^tlm,  App.  p.  set . 
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reofiinent,  to  feoffees,  in  a  series  of  successive  uses,  and, 
among  others,  to  the  use  of  the  feo£fees  and  their  heirs, 
during  the  life  of  the  settlor's  eldest  son,  remainder  to  the 
grandsons  of  the  settlor,  successively  in  tail,  with  remain- 
der to  the  right  heirs  of  the  eldest  son.  The  feoffees 
seised  to  these  uses  after  the  death  of  the  feoffor,  enfeofied 
Iiis  eldest  sod  in  fee  without  consideration,  and  with  no- 
tice in  the  ton  of  the  usee  in  the  settlement  The  eldest 
son  had  a  son  bom  thereafter,  and  after  that  birth  he  con- 
veyed to  a  stranger  in  fee,  and  the  question  arose  between 
the  title  of  the  stranger  under  the  conveyance,  and  the 
title  of  the  grandson  under  the  settiemenL  The  point 
was,  whether  the  act  of  the  feoffees  destroyed  the  contin- 
gent remainders,  so  that  a  use  could  never  arise  out  of  the 
estate  of  the  feoffees,  when  the  contingency  afterwards 
happened  by  the  birth  of  the  grandson.  The  judgment  of 
the  court  was,  that  by  the  feoffineot  the  whole  estate  was 
devested,  and  drawn  out  of  the  feoffees,  and  the  future 
contingent  uses  destroyed/ 

ThOninority  of  the  judges  held,  that  there  was  no  estate, 
rifiM,  or  scmtUia  juris  remaining  in  the  feo^es,  and  that 
On  notion  of  a  KtntUla  was  as  imaginary  as  the  Utc^na  of 


a  CAtuIM;A'*ciuewasBrguedEeveral  times  before  sQthejudgea  of 
EogluKl,  and  we  find  the  gnat  nunea  oT  Bicon  ind  Coke  unong  the 
CAumel  who  ugued  the  c&oae.  The  esse  is  replete  with  doankorr 
uid  carioui  diacuanoii,  ud  some  of  it  Lord  Hardwicke  admitted  to  be 
M  refined  and  apecoladve,  u  not  to  be  easily  understood.  The  dv- 
powtion  tad  policy  of  the  Judges  wu  to  check  contingent  uses,  whic^ 
the;  deemed  to  be  productive  of  mischieft,  ud  tending  to  perpetui- 
ties. They  reguded  the  statnte  0/  tises  as  intending  to  extirpate 
nsee,  which  were  often  found  to  be  subtle  utA  ftandalant  contrivances, 
and  their  evident  object  was  to  restore  the  nmplicity  and  integiitj  of 
the  GCHnmon  law.  Notwithattnding  the  adiolastic  and  mjaterioot 
learning  with  which  tbii  case  abounds,  it  carries  with  it  decisive  evi- 
dence of  the  acnteoeiB,  industry,  and  patriotic  views  of  the  seges  of 
the  law  at  that  day 

Vol.  IV.  30 
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Sir  Tbomaa  Moore.  Tbe  seiraii  which  the  feoffees  had  at 
the  begiDDing  by  tbe  feoffinent  to  thetD,  was  sufficient  to 
sef  ve  all  the  tutiire  iiaei  when  they  came  »  esw,  and  it  was 
not  in  their  power  to  afiect,  suspend,  or  destroy  the  future 
uses,  which  were  in  the  iaterim  in  nufrifrui ,  and  in  tbe  {we- 
'  servation  of  the  law,  and  the  cettai  que  we  was,  conse- 
quently, entitled.  But  a  large  majority  of  the  judges  de- 
cided, that  the  feoffinent  made  by  the  feoSees  devested  all 
Ithe  ertatea,  and  tbe  future  uses ;  and  they  assiaiilated  con- 
llingent  uses  to  contingent  remainders,  and  endeavoured  to 
bring  them  within  the  same  rules,  and  reader  them  liable 
to  be  destroyed  in  the  same  manner.  Tbey  held,  that  the 
statute  could  not  execute  any  usw  that  were  not  m  esse, 
and  that  contingent  uses  might  be  destroyed  or  discim- 
tinued  before  they  came  m  esse,  by  all  such  means,  as  for 
instance,  by  feofimeot,  forfeiture,  or  release  of  tbe  estate, 
as  uses  might  have  been  discontinued  or  destroyed  by  the 
common  law.  They  held,  that  not  a  mere  tmitSlan^ 
mained  in  the  feofiees,  but  a  suffideot  estate  to  serve  and 
support  the  contingent  uses  when  they  came  at  ate,  unless 
their  pMsession  was  disturbed  by  disseisin  or  otherwise, 
and  then  they  would  have  a  right  of  entry,  imless  th^  did 
some  act  to  bar  it  One  great  principle  of  policv  jg  ffnitO 
to  have  governed  the  jndges  in  this  case,  in  holdinf  that 
contingent  remainders  miaht  be  thui]  t]pflt"y^i  "■*  *"i 


a  1  yaU.30S. 

b  Stre Sugdtnon Povert. oh.  t. sec.  3.  who  bu  ransackedall  thew 
CMC*,  uid  whose  cle&r  tiwljsjs  of  them  hu  guided,  &nd  ^reatl^  »r- 
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(I  The  fictioa  of  a  tcmtiUa  jarit,  or  possibility  of  entry  in 
the  ieofiees,  or  releaaeeB  to  uses,  sufBcient  to  feed  the  con- 
bngent  uses  when  tbey  come  into  existeoce,  and  thereby 
to  enable  the  statute  to  execute  them,  has  been  deduced 
ffom  these  aodent  cases.*  Such  a  particle  of  right  or  in- 
terest has  been  supposed  to  be  indispeasable,  to  sustain  the 
contingent  use.  Upon  conveyances  to  uses,  when  there  is 
a  person  in  esse  seised  to  the  usesi  the  seisin  is  immediately 
transferred  to  the  cestui  que  tue,  and  the  whole  es&te  is 
devested  and  drawn  out  of  the  feoffee  or  releasee.  But 
contingent  uses  cannot  be  executed  when  there  is  no  ces- 
tui que  tue  in  existence  ;  and  the  doctrine  has  been  stated, 
J  (and  it  was  assumed  by  the  judges  in  CktuUeiglt'i  cote,) 
that  there  was  a  necessity  of  supposing  some  person 
seised  to  the  use,  when  the  condngency  arose,  to  enable  the 
statute  to  operate.  There  must  be  a  person  seised,  and  a 
use  in  esse,  or  there  cannot  be  an  execution  of  the  posses- 
sion to  ibe  use.  The  estate  in  the  land  is  supposed  to  be 
transferred  to  the  perion  who  hath  the  estate  in  the  use, 
and  not  biAe  taCt  and  it  is  inferred,  that  no  use  can  be- 
come a  legal  interest,  until  there  shall  be  a  person  in  whom 
(lie  estate  may  vest.  When  the  estate  of  the  use  is  divided 
into  portions,  and  there  be  a  discontinuance  of  the  legal 
estate,  the  ecmtingent  remainder  by  way  of  use,  cannot  be 
continued,  until  the  tmstee,  or  the  tenant  of  some  prcce- 
dng  vested  estate,  hath  by  entry  or  action  regained  the 
seisin,  ao  as  to  swve  and  supply  the  contingent  uses  when 
the  cotatingenoy  happens.  To  meet  the  difficulty,  recourse 
w»  had  to  the  refinement  of  A  WWWMJBW  Wlimmilii  IIT- 
die  feofiee  to  uses,  and  if  the  contingent  use,  limited  upon 
a  preeedeot  estate  of  freehold,  shonld  be  devested,  actual 
entry  was  deemed  necessary  to  revest  the  tctntiHa  juris  of 


■uteJme.  Mc.  Pretlon,]niaB  TreatueoiiEtfaUt,'vol.  i.  100—17!. 
has  ^ne  over  the  nrae  esses,  thoa^h  not  in  the  lame  critical  and 
masterlj  roaiincr. 

a  Ch^Uigh'i  Cait,vb.  ntp.     Wegg  v.  VU]en,2  JW.  Abr.  786.  pi. 
11—16,  a?.     F»n-rr,9aa,929.S.  C. 
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the  feofiecB,  or  releasees  to  uses,  and  thereby  enable  ^m 
to  support  the  contingent  springing  or  shifUng  use  when  it 
arises, /There  must  be  either  an  actual  seisin  to  support 
the  contingent  use,  or  this  possibility  of  entry  or  idntiUa  ; 
an^U  such  seisin  or  scintiUa  be  devested  before  the  use 
ar«8, 88  was  the  fact  in  Chudldgh't  cate,  the  use  is  totally 
dfetroyed,' 

'  This  view  of  the  subject  has  been  met  end  opposed  by 
some  of  the  most  distinguished  writen  oa  real  property  at 
the  present  day. 

Mr.  Fearne^  questions  the  existence  and  application  <^ 
the  doctrine  of  the  icintUlajuru  to  that  extent,  and  denies 
the  necessity  of  actual  entry,  any  more  in  the  case  of  con* 
ttngent  uses,  than  in  the  case  of  contingent  remainders,  in 
order  to  regain  the  requisite  seisin  to  serve  the  contingent 
uses.  He  denies  the  necessity  of  actual  entry  by  any  per- 
son (0  restore  a  contingent  use,  so  long  as  a  right  of  entij 
subsists  in  the  ceiiui  que  use,  and  the  gdnlilia  jurit,  if  of 
any  real  efficacy,  must  be  competent  to  serve  contingent 
uses  without  the  necessity  of  actual  entry.  The  whole  con- 
troversy relates  to  the  common  law  conveyances,  as  feoff- 
ments, releases,  fines,  and  recoveries,  which  operate  by 
transmutation  of  possession,  and  under  which  the  fee  ^m- 
ple  vests  in  the  feoffees,  and  the  uses  arise  out  of  their  sei- 
sin. Hr.  Sugden  takes  a  higher  and  bolder  stand,  and,  by 
a  critical  review  of  all  the  cases,  puts  to  flight  this  igw 
fatuut  of  a  Mcintilla,  and  shows  that  it  never  had  any  foun- 
dation in  judicial  decisions,  but  was  deduced  from  extra- 
judicial dicta.  He  considers  that  the  fiction  operates  mis- 
chievously, by  requiring  actual  entry  to  restore  the  devested 
Qsute,  or  a  feoflee  to  uses  actually  existing  when  the  con- 
tingent uses  arise.    The  sound  construction  of  the  atatute 


«  Prttton  on  EtUUet,  vol.  i.  159.     Cmite't  Dig.  tit.  Remainder,  rfi. 
;..  sec.  3.  6.  ch.  8.  wc.  37.  39. 
i  Fmmt  in  Jtem.  377 — 3110. 
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re«lres,  thai  limitations  to  -  uses  shouM  be  construed  in 
Joro  manner  as  limitations  at  common  law.  Thus,  if  by 
^eoSinenl,  or  release  to  some  third  persons,  (who  are  gene- 
rally strangers  in  interest  to  the  estate,)  or.  by  co?enant 
to  stand  seised,  or  perhaps  by  bargain  and  sale,*  a  use 


aHr.5t^«n,iii  his  IVeatittan P<naerr,p,  88,  Haja.tbst  covenanta 
to  Btuid  seised  are,  at  this  day,  wholly  disuwd.  This  1  should  not 
have  aopposed  fiom  the  gteat  use  of  them  in  the  precedeuta,  and  Lord 
Cb.  J.  PoUexfen,  in  Hales  v.  ftig1ey,(i'oUex.  Rep.  383.)  epeaka  of  co- 
veoants  to  Btaad  seised,  as  one  of  the  usual  modes  of  raising  uses  in 
marriage  settlements.  It  was  said  hy  Newdigate,  J.  in  Heyna  v. 
Villus,  (S  Sid.  Rep.  1 58.)  that  a  contingent  use  could  not  be  raised  by 
bargain  and  sale  ;  and  Mr.  Sugden  ia  of  the  same  opinion,  because  a 
bargain  and  sale  requires  a  consideration,  and  the  intended  cettvi  que 
vM,  not  in  ene,  cannot  pay  a  consideration,  and  a  conmderatioD  paid 
hy  the  tenant  for  life,  wouldnot  extend  to  the  unborn  son.  (dUbert  on 
(/JMi,by  Svgden,  p.  398.)  Lord  Ch.  Baron  Gilbert  raises  a  doubt 
upon  the  Bame  point,  and  this  is  no  doubt  the  settled  English  rule, 
bat  it  ia  a  hard  and  unreasonable  technical  objection,  and  the  good 
■edbe  of  the  thing  is,  that  the  conrideration  paid  by  the  tenant 
for  life,  should  enure  to  sustain  the  deed  throughout,  in  like  manner  aa 
a  promisa  toB.,  for  the  benefit  of  C,  nill  enure  to  the  benefit  of  C, 
and  give  him  a  right  of  action.  (Dutton  v.  Pool,  S  Lev.  310,  T. 
Aiym.  30Z.  Scheimerhome  t.  Vanderheyden,  I  Johm.  Rtp.  133, 
Owings  V.  Owinga,  1  Harr,  Sf  QiU,  484.)  The  consideration  requi- 
nte  is  merely  nominal.  A  peppercorn  is  a  aufficient  consideration  to 
raise  ause.  (•Atton.  3  Fmt.  35.)  If  no  connderation  be  stated  in 
the  pleadinga,  setting  forth  a  deed  of  bargain  and  sale,  the  omiasion  is 
but  matter  of  form,  and  can  only  be  objected.to  on  special  demurrer. 
(Bolton  T.  Bishop  of  Carlisle,  3  H.  Bladci.  Rep.  359.)  And  why 
should  not  the  courts  admit  the  consideration  paid  by  the  tenant  for 
life  to  enure  to  sustain  the  deed,  with  all  its  contingent  uses^  An  as- 
eignment  of  prosierty  to  a  creditor  is  good  without  hie  knowledge,  if 
he  comes  in  aAerwarda  and  assents  to  it,  (T  IFAoit.  S«p.  658.  lliMd. 
97.)  and  why  should  not  the  son,  when  he  comes  in  e»te,  be  permitted 
to  advance  a  consideration,  and  give  validity  to  the  use  f  la  New- 
York,  the  question  can  never  hereafter  arise,  for  we  have  no  longer 
any  conveyances  to  uses.  The  statute  of  uses  is  repealed,  and  uses 
are  abolished  and  turned  into  legal  estates,  except  so  far  as  Ibey  may 
PMst  in  the  shape  of  trurts,  or  be  attendant  on  power&    All  fbtnre  or 
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be  Kmited  to  A.  for  life,  remaioder  to  trustees  to  pre- 
■erve  contingent  uses,  remaJDder  to  the  first  and  other 
unborn  sons  iii  toil,  the  use  is  vested  in  A.,  and  the  uses  to 
the  sons  are  contingent,  depending  on  the  particular  estate ; 
and  in  case  of  a  feoffiiient  or  release  by  A.  the  tenant  for 
life,  the  uses  would  be  supported  by  the  right  of  entry  in 
the  trustees.  The  feoffees,  or  releasees  to  uses,  could  a&- 
tber  destroy  nor  support  the  contingent  uses.  The  sttiute 
draws  the  whole  estate  in  the  land  out  of  the  feofiees,  and 
they  become  devested,  and  the  estates  limited  prior  to  the 
contingent  uses,  take  efiecl  as  legal  estates,  and  the  con- 
tingent uses  take  effect  as  they  arise  by  force  of  the  origi- 
nal seisin  of  the  feoffees.  If  there  be  any  vested  remain- 
ders, they  take  effect  according  to  the  deed,  sut^ect  to  de-  - 
Te«t,  and  open,  and  let  in  the  cotiliiigent  uses,  in  the  pro- 
portions in  which  persons  afterwards  arising  may  become 
capable  of  taking  under  the  limitation.  To  give  a  fuller 
i|]u§tration  of  this  abstruse  point,  we  may  suppose  a  fe<^- 
ment  in  fee  to  A.,  to  the  use  of  B.  for  life,  remainderto  hia 
first  and  other  sons  unborn,  successively  in  tail,  remainder 
to  C.  in  fee,  the  statute  immediately  draws  the  whole  estate 
out  of  A.,  and  vests  it  in  fi.  for  life,  remainder  to  C.  in  fee, 
and  those  estates  exhaust  the  entire  seisin  of  A.,  the  feoffee. 
The  estate  in  contingency  in  the  unboni  tons,  b  no  estate 
until  the  contingency  happens ;  and  the  statute  did  not  in- 
tend to  execute  contingent  uses,  bat  the  contingent  estates 
are  supported  by  holding  that  the  estates  in  B.  and  C  were 
rested  fub  modo  only,  and  irould  open,  ao  as  to  let  in  the 
contingent  estates  as  they  come  m  esse.  There  is  no  teat- 
tiUa  whatever  remaining  in  A.,  the  feoffee,  but  the  oontin- 


ezpectaut  eattteB,  taA  «11  vested  estates  and  intereeta  in  land  an 
eqnall]'  conveyed  by  gnnt.  Feoffments  and  fines  are  aboliebed,  sad 
thongh  deeita  of  bargain  and  sale,  and  of  leue  and  release,  may  con- 
tinue to  l>e  uaed,  tbQv  ehall  be  deemed  grants.  JV.  y.  Reauad  Sta- 
ItiUt,  vol.  i.  727.  see.  46.  Ibid.  725.  eeo.  35.  Ibid.  738,  739.  Sw, 
aleo,  further  on  this  subject.  tn/V<i. 
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gent  uses,  when  they  arise,  take  ellect,  by  relatioo,  out  of/ 
the  original  seisia.  By  this  clear  and  masterly  view  of  the 
subject,  iii.  Sugden  destroys  all  grounds  for  the  fiction  of 
any  tcmtUJa  jurit  in  A.,  the  feoffee,  to  feed  the  contingent 
uea.* 

Mr.  Preston,  in  his  construction  of  the  statute  of  uses,  is 
also  of  opinion,  that  limitations  of  contingent  uses  do  give . 
contingent  interests,  and  that  the  estate  may  be  executed 
to  the  tue,  though  there  be  no  person  in  whom  the  estate 
thus  executed  may  vest.  The  statute  passes  the  estate  of 
the  fe<^ees  in  the  land>  to  the  estates  and  interests  in  the 
use,  and  apportions  tlie  estate  in  the  land  to  the  estates  and 
interests  in  the  use.  Immediately  after  the  conveyance  to 
uses,  no  tcaitSla  jurit,  or  the  most  remote  poasibility  of 
■dsiti,  remains  with  the  trustees.  But  Mr.  Preston  speakaa 
with  diffidence  of  his  conclusions,  and  he  is  of  opiniohf 
that  the  doctrine  respecting  the  scintilla  juris  requires  tea 
be  aettle^y  judicial  decision.''  ^ 

I  ty££ot  aware  that  the  English  doctrine  of  remainders 
aodwes  has  undergone  any  essential  alteration  in  these 
{anted  States,  except  it  be  in  the  late  revised  statutes  of 
new-York,  The  general  doctrines  of  the  English  law  on 
the  subject  constitute,  as  i  presume,  a  branch  of  the  mu- 
nicipal juri8[»udence  of  this  country.  A  statute  of  Virgi- 
nia,  in  1793,  made  some  alteration  of  the  law  of  remain- 
ders, by  declaring  that  a  contingent  remainder  to  a  son  or 
daughter  unborn,  was  good,  although  there  was  no  particu- 


a  Si^en  m  Powerr,  ch.  i.  sec.  3. 

b  Pretton  on  Eitala,  vol.  i.  164 — 184.  It  is  verj  extnordictry 
that  Mr.  ComM  should  undertake  to  write  uid  piibliifa  from  the 
temple,  ta  Eim/  on  &e  Doelrine  of  Retnabuler*,  so  late  is  1827,  and 
asaeit  that  the  doctijne  of  itmUlla  juru  rested  on  paramoutit  airtho- 
rity,  withont  even  once  taking  notice  of  such  fiill  and  exhausting  dis- 
cnasionB  in  opposition  to  it,  by  such  masters  of  the  science  as 
Prttbtn  and  Sugdaa.  Is  it  possible  that  he  had  never  read  these  trea- 
tises?    If  iiot,pn>}niifor.' 
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Iv  estate  to  tupport  il  after  the  father's  death.  Bat,  lo 
Naw-Yotk,Ter7  deep  innoTatioDs  have  receotly  been  made 
vpoo  tbe  Engliab  systctn.  No  valid  remaiader  can  be  de- 
feated hj  the  detenniDalkm  of  the  precedent  estate,  before 
tbe  happening  of  tbe  c<H]tingeDCf  on  which  the  remainder 
is  fimited  to  take  effect,  but  tbe  remainder  takes  eflect 
wfaoi  the  cmitingencf  happem,  in  the  same  manner,  and 
to  the  same  extent,  as  if  the  precedent  estate  had  con- 

f«d.*  This  relieves  ns  in  New-York^  and  fortanatelf 
wisely  relieves  ns,  from  tbe  burden  of  investtgating  and 
>wing  aD  the  inventions  and  learning  ealcnlated  to 
le  tbe  fatal  consequences  of  tbe  premature  daatmction 
he  particnlar  estate.  But  anotber.  and  nmre  momen- 
louB  change  in  the  law,  has  annihilated  at  once  all  this  doc- 
trine of  remainders  by  way  of  nse.  The  Ifew-Tiori.Be- 
vised  Statutet*'  have  abolished  uses  and  tr^sTCT^Pt  aa 
authorized  and  modined  m  that  article,  and  has  tamed. 
tbCTnffio  legal  ngnia.  i  oe  article  w  a  very  abort  one,  and 
allows  resultuig  trusts,  and  four  sorts  of  express  trasts, 
Every  contingent  remainder  which,  under  the  English  law, 
is  by  way  of  use,  is  now,  in  this  state,  a  strictly  legal  con- 
tingent remainder,  andgovemed  1^  the  same  mies.  There 
is  no  longer  any  need  of  trustees  to  preserve  contingent 
remainders,  and  they  could  not  exist  if  they  were  neces- 
sary, for  their  duty  is  not  one  of  the  express  trusts  iriiicb 
may  be  created.  It  is  declared,  that  every  disposition  of 
lands,  whether  by  deed  or  devise,  shall  be  directly  to  tbe 
person  in  whom  the  right  to  the  possession  and  )»ofits 
shall  be  intended  to  be  invested,  and  not  to  any  other,  to 
the  use  of,  or  in  trust  for,  such  person,  and  if  so  m^e,  no 
estate  or  interest,  legal  or  equitable,  vests  in  the  tniSee.* 
But  to  proceed  with  the  review  of  the  general  law  on 


a  Jf.Y.  Remed  Slalulu,  vol.  i-  725.  sec.  34., 
h  Ibid.  vol.  i.727,  Bec.45.  60.  65. 

c  Aid.  vol  i.  728.  kc.  49.     See  aUo.tVra,  under  t&elteade^  Off 
wdTrvtU. 
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the  aahje^Ayf  remainders,  there  is  one  cose  wliicli  forms 
an  excamon  to  the  rule  that  a  preceding  particular  estate 
oful^hold  IS  mjuisite  to  support  contingent  limitations, 
^EtTthat  ia  where  the  legal  estate  is  vested  in  trustees.  The 
estate  will  continue,  in  that  instance,  notwithstanding  the 
failure  of  an  intermediate  life  estate,  until  the  persons  who 
were  to  take  the  contingent  remaindervhould  come  in  esse, 
and  in  the  interral  ^le  rents  will  belong  to  the  grantor,  or 
to  his  heirs  by  way  or  resulting  trust.' 

(7.)  Of  the  time  within  icAi>*  "  '■^fff''"iT""  "^^nitulfr 
""'*  Vftt      ~M*^ 

The  intafnt  to  be  limited  as  a  remainder,  either  vested 
or  con^^^nt,  must  oommence  or  pass  out  of  the  grantw 
in^^lame  instrument,  and  at  the  time  of  the  creation  of 
if^particular  estate,  and  not  afterwards."  It  must  vest  in 
the  grantee,  either  m  esse,  or  by  right  of  entry,  during  the 
continuance  of  the  particular  estate,  or  at  the  veiy  instant 
that  it  determines.'  The  role  was  founded  on  feudal  prin- 
ciples, and  was  intended  to  avoid  the  inconvenience  of  an 


a  FVome,  p.  383, 384.  Prttknm  EttaUt,  vol.  LS41.  In  Hop- 
kins V.  Hopkim,  Cue*  Um,p.  TaSiol,  43.,  Lord  Talbot  conudere^ 
eneh&HinitUionugoodbfwaf  ofezecutoi7deviM,  but,  afterwudi, 
in  Chapm&n  V,  BUtBBtt,  iMd,  1 45.  be  held  it  to  be  p>od  either  w»7,  and 
mi^ht  be  taken  as  a  fatare  limita^ou,  oi  as  a  contingent  remainder  oC 
a  tnist.  A  Btrict  conditional  limitation  does  not  itguire  any  particu- 
lar eatate  to  nipport  it.  Bat  tbe  difflcultf  of  distinguishing  between 
each  a  limitation  and  a  contingent  remainder,  has  been  already  no- 
ticed, (B^npm,  p.  1S3.)  and  in  Doe  V.  Heneage,  (4  Ttrm  Rep.  13.) 
both  th^ar  and  boieh  asnined  a  cooditional  Kmhation  to  be,  what 
Hr.  G>nUfJkaayB(£Mi^a»iI«mamfen,p.SSl.)  it  was  not,  viz.  aetm- 
tingent  Temainder.  If  thia  be  so,  the  distinction  must  be  very  latent 
and  fins  apno,  to  have  eMaped  detection  by  snch  judges  a*  Lord  Ken- 
yon,  and  Hr.  Justice  BuUer! 

h  PImed.  35.  SO.    Co.  IML  49.  a.  b. 

e  Coltbirst  v.  B^oskin,  Phud.  'Asp.  SS.  Archer's  case,  1  C>.  66. 
Chndleigh'a  caw,  1  Co.  136. 

Vol.  IV.  3! 
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tnternA^hen  there  ihoukl  be  no  teoant  of  the  freebcM  to 
do  mh  services  of  the  lord,  or  aiinrer  to  the  niit  of  s 
BWnger,  or  preserve  an  uniDternipted  connexioB  between 
^k  partkalBT  estate  and  the  reniiiiader.  \(,  therefore,  A. 
makes  a  lease  to  B.  for  life,  with  remainder  over  tbe  ivj 
afta  bis  death,  or  if  on  estate  be  limited  to  A.  for  1^  it- 
maioder  to  the  ddest  sod  of  B.,  and  A.  diet  Iwfive  B.  bw 
a  son,  (he  remainder,  in  either  caser  is  vwd,  beeause  (be 
first  estate  was  determinod  before  tbe  appointiaMit  of  the 
remaindw.  There  must  be  no  interval  or  **  mean  time," 
as  Lord  Colie  eipresses  it,  between  tbe  particular  estate, 
and  the  remainder  supported  bjr  it.  If  tbd  particular  estate 
terminates  before  the  remainder  can  vest,  the  remainder  is 
gone  for  ever,  for  a  freeboldcftnnot,  according  to  tbe  com* 
moo  law,  commence  infittitro.'~ 
'  'ilib  reibunder  musIT^TnRmited  aa  to  await  tbe  natu- 
ral detenninatioD  of  tbe  particular  esta(e,  and  not  to  take 
efiect  in  poesessioo  upon  an  event  whidi  prematerdy  de- 
terminei  it.^  Thu  is  the  true  characteristic  of  a  remain- 
der,and  the  law  will  not  allow  it  to  be  limited  to  takee^t 
(Ml  an  event  which  goes  to  defeat,  or  abridge,  or  work  tbe 
destruction  of  tbe  particular  estate,  and  if  limited  (o  com- 
mence on  such  a  condition,  it  is  void.  Thus,  if  there  be  a 
tease  to  A.  for  life,  and  if  B.  do  a  certain  act,  that  the 
estate  of  A.  shall  then  cease,  and  the  remainder  imm^ 
diatelj  vest  in  C,  it  is  clear  that  tbe  remainder  will  be 
void  in  tHat  case.*  This  rule  applies  to  common  law  con- 
vejancea,  and  followi  from  tbe  majcim  tFat  none  bat  the 
grantor  and  his  heirs  shall  take  advantage  of  a  condition, 
and  both  the  preceding  estate,  and  the  remainder,^re  de- 
feated by  tbe  entry  of  tbe  grantor.'    If  limitatiocu  cm  sacb 


a3Co.21.a.    S  Biackt.  Com.  \68.     Prttlm  on  Abtdvelt,  wd.  i. 
IH. 
6  Cogan  v.  Cogan,  Cro.  Etix.  360.     Plawi!.  Rep.  24,  b.  S9,  i.  b. 
c  Ptoiml.  Rep,  39.  b. 
d  Feanu,  p.  335. 
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eonditioiis  be  made  in  conveyances  to  moB,  and  in  wills, 
•itfaey  are  good  as  coaditional  limitations,  or  future  <tr  ahift- 
Ijing  Hwa,  or  executory  deriwis ;  and  upon  the  breach  aC  the 
llcondition,  the  first  estate,  ijsm  faOo,  detenDines  witJiout 
Imtryf  and  the  UmitatioB  over  commences  in  poaseaaion.* 
*Tiiediatiaeti<Mi  appeaia  te  tur"  nMu'.flfiiiilv  <^n  dw  difference 
hetween  *  Mmitafaon  and  ^_£aaiiitiaa,  and  the  remainder 
over  will  be  good  in  the  formw  case,  for  it  u  of  tl 


■ef  a  faaitatioB  to  embrace  those  estates  to  which  fixed 
boundaries  ate  fvescnoed,  aed  which,  by  the  terms  <4  the 
t  creating  them,  expire  when  they  have  anived 


The  New-Tork  Ranted  Statute*,*  allow  a  remainder  to 
be  limited  on  a  contingency,  which,  in  case  it  should  hap- 
pen, vcndd  opMite  to  abridge  or  determine  the  precedent 
estate^  and  every  auch  remainder  is  to  be  construed  a  con- 
dititHisd  limitatioB,  uad  to  have  the  same  effect  as  such  a 
limitatian  woald  have  at  law.  This  l^islative  provisioo 
meets  the  very  case,  and  diolishes  the-strict  and  hard  role 
of  the  old  law  applicable  to  common  law  conveyances ; 
but  as  the  nile  was  never  applied  to  conveyances  to 
uses,  or  to  detisep,  the  statute  only  reaches  a  dormant  prid- 
«pJe,  which  was  rarely,  if  ever,  awakened  at  the  present 
day.  yffbe  New-York  Rented  Statutet,  in  many  other  re> 
^eoK  have  made  very  essential  alterations  in  the  common 
tanooctrine  of  remainders ;  and  a  summary  of  those  alte- 
BUWB^  cannot  be  unacceptable  to  the  student  in  every 
flCate.  Thus,  a  contingent  remainder  in  fee  may  be  created 
on  n  priorremainder  in  fee,  to  take  eAect  in  the  event  that 
the  prior  estate  determines  before  the  person  to  whom  it  is 
limited  attains  the  age  of  twenty-one.^  Wn  mmflipjor- 
can  be  created  upon  an  estate  for  the  life  of  any  otljer 


a  fWn<,3IS. 

b  Sse  Mpra,  p.  133. 

e  Vol.  i.  735.  wc  «7. 

d  JV.  T.  Remied  Stalvtt*,  \ 
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peraon  Q^ersoDS  than  the  grantee  or  devisee  of  such 
estataomless  such  a  remainder  be  a  fee ;  nor  can  a  re- 
mnifer  be  created  upon  such  an  estate  in  a  term  for  years, 
Mess  it  be  for  the  whole  residue  of  such  term.*    Nor  can 


a  remainder  be  made  to  depend  opoa  mote  than  two  suc- 
cessive lives  in  being,  and  if  more  lives  be  added,  the  re- 
mainder takes  effect  upon  the  death  of  the  two  first  per- 
sons named. **  A  contingent  remainder  cannot  be  created 
on  a  term  for  years,  unless  the  nature  of  the  contingency 
on  which  it  is  limited  be  such  that  the  remainder  must  vest 
in  interest  during  the  continuance  of  not  more  than  two 
lives  in  being  at  the  creation  of  such  remainder,  or  upon 
the  termination  thereof.*  No  estate  for  life  can  be  limited 
as  a  remainder  on  a  term  of  years,  except  to  a  person  in 
being  at  the  creati<ui  of  such  estate.'  A  freehold  estate, 
as  well  as  a  chattel  real,  (to  which  these  regulations  equally 
apply,)  may  be  created  to  commence  at  a  luture  day ;  and 
an  estate  for  life  may  be  created  in  a  term  of  years,  and  a 
remainder  limited  thereon ;  and  a  remainder  of  a  freehold 
or  chattel  interest,  either  contingent  or  vested,  may  be  cre- 
ated expectant  on  the  deteimination  of  a  term  of  years.* 
Two  or  more  future  estates  may  be  created  to  take  eflect 
:n  the  alternative,  so  th^  if  the  first  in  order  shall  fail  to 
^est,  the  next  in  succesnon  shall  be  substituted  for  it ;  and 
10  future  estate,  otherwise  valid,  shall  be  void  on  the 
ground  of  the  probability  or  improbahili^  of  the  contin- 
gency on  which  it  is  limited  to  take  effect.'  Whrfi  a  re- 
*mainder  on  an  estate  for  life,  or  for  years,  shall  not  be 
limited  on  a  contingency  defeating  or  avoiding  sueh  prece- 


a  JV.  Y.  Rnimd  StabtUt,  vol.  i.  724.  Wc.  IB. 
ft  Md.  sec,  19.     Vide  nipm.  p.  17. 


d  Aid.  sec.  91. 
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dent  estate,  it  shell  be  construed  as  intended  to  take  effect 
only  on  the  death  of  (he  first  taker,  or  the  expiration  by 
lapse  of  time,  of  such  term  of  years.*  No  expectant 
estate  shail  be  defeated  or  barred  by  any  alienation,  or 
other  act  of  the  owner  of  the  intermediate  estate,  nor  by 
any  destruction  of  such  precedent  estate,  by  disseisin,  for- 
feiture,  surrender,  merger,  or  otherwise,  except  by  some 
act  or  means  which  the  party  creating  the  estate  shall,  in 
the  creation  thereof,  have  provided  for  or  authorized.  Nor 
shall  any  remainder  be  defeated  by  the  determination  of 
the  precedent  estate  before  the  happening  of  the  conUn- 
gency  on  which  the  remainder  is  limited  to  take  e%ct, 
and  should  the  contingency  afterwards  happen,  the  re- 
mainder ahall  take  effect  in  the  same  dianner,  and  to  the 
same  extent,  as  if  the  [M-ecedeot  estate  had  continued  to 
the  same  period.** 

^of  the  above  enactments  are  not  very  material, 
!  only  declaratory  of  the. existing  law;  but  those 
wU6l!  relate  to  the  precedent  estate,  and  render  such  an 
0  longer  requisit;?  to  sustain  the  remainder,  will  pro- 
luce  a  very  benoficial  change  in  the  doctrine  of  remain- 
ders, and  dispene  a  cloud  of  difficulties,  and  a  vast  body 
of  intricate  learning  relating  to  the  subject.  As  these 
provisions  do  not  affect  vested  rights,  or  the  construction  of 
deeds  and  instruments  which  took  efiect  prior  to  the  first 
of  January,  1830,'  the  learning  of  the  English  law  on  the 
subject  of  remainders,  and  conveyances  to  uses,  will  not 
become  dormant  in  New- York  during  the  existence  of  the 
present  generation. 

A^ntingent  remainder  may  fail  as  to  some,  and  take 
e^n  as  to  other  persons,  in  consequence  of  some  only  of 
j|le  persons  entitled  in  remainder  coming  tn  eue  during  the 
particular  estate,  as  in  the  case  of  a  remainder  to  the  right 


a  JV.  r.  Stmnd  SlaMe»,  p.  79S.  bsc.  19. 
b  Ibid. BBC.  St,33,M. 
r  Ihid.  vol.  i.  750.  aec.  1 1  ■ 
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bfls*  of  A.  and  B.,  and  A.  only  diea  ^amg  the  cootiiM- 
Boce  of  the  preoediag  a*atu,-iAmutf  the  reftMinder  toIb 
in  hti  bein.* 

(8w)  Cf  Ih^datrmc^im  cf  coalmgaA  ifiwiJrri. 

If  the  MAcidftT  eiUte  detennines,  at  be  deAoTed,  be* 
fi)re  tfa^^oRtiiigeiicy  happens  on  which  the  eipectnat 
edepended,  and  leaTee  no  right  of  antty,  the  remain- 

Tb  annihilated.  Tbej|jg|{jC|^^||B4ll0ic<dar estate 
frtiicb  will  destroy  the  contingent  remainder,  most  amoimt 
to  an  alteration  in  its  quantity,  and  not  tnttely  in  the  qoa- 
lity,''  and,  therefiKe,  the  seTerance  of  the  jointure  between 
two  joint  tenants  for  life,  will  not  destroy  the  contingent 
remainder,  limited  after  their  joint  estate.  The  particular 
estate  in  the  tenant  in  tail,  or  for  life,  may  be  destn^ed  by 
feoffinent  or  fine,  for  these  conveyances  gain  a  fee  by  dis- 
sdnn,  and  leave  no  particular  estate  m  esM,  or  in  r%ht,  to 
sopport  the  contingent  remainder.*  So,  if  the  traiant  fer 
life  disclaimed  on  record  as  by  a  fine,  a  forfeiture  was  in- 
curred up<m  feudal  principles,  and  if  the  owner  of  the  next 
vested  estate  of  freehold  entered  for  the  forfeitue,  the  c 
tingent  remainder  was  destroyed.'  A  merger,  ixj  the  s 
of  the  parties  of  the  particular  estate,  is  also  eqnaDy  e 


a  Bn.  tiL  DoMOwi  Ami.  pL  31.  Matthaws  t.  Temple,  CamA. 
467.    AortK,  p.  3S3. 

k  Ftame,  p.  436.  Lane  t.  Pannel,  1  RoL  Rtf.  338.  317.  436. 
HBrnMO)  V.  Bekey,  T.  Baym.  413. . 

e  Arcber'B  Cue,  1  Co.  66.  Chudleigh'g  Case,  1  Co.  IXff.  13T.  b. 
2  RaL  Abr.  418.  pi.  1,  9.  Purafoy  v.  Rogera,  3  En-  3».  Clwd- 
leigh'8  case  is  a  strong  anthoritj  to  prove  that  a  fef^oeiit,  wkhovt 
coaiideretion,  and  e*eB  with  notice  in  the  feoSbe  of  the  tmat,  will  de- 
stroy a  contingent  rranainder.  It  is  a  doctiioe  Bagiantlj  uiguat,  and 
repugnant  to  ever;  settled  principle  in  equity,  as  now  understood. 

d  C«.  LM.  3&3.  a.  There  has  been  a  l<mg  and  vexed  qnestioa  in 
the  English  law,  how  ftr  a  common  recoreiy,  miKied  by  a  toiant  in 
tail,  would  bar  a  remainder  to  the  king.  ]t  was  declared  by  the  Ugh* 
eat  authorities  in  the  House  of  Lords,  in  the  late  case  of  Blame  r. 
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r  ai  a  fine  to  deftroy  a  cratingeat  icmainder.*  But 
Citb  respect  to  thi§  doctpy  yf  merirer.  there  are  some 
nice  distinctHHU  arising  out  of  tbe  case  of  the  inheritance 
becomii^  tutted  to  tbe  particular  estate  for  life  by  descent, 
for,  a^^fl|)itg^u]e,the  contingent  remainder  is  destroyed 
bjr  the  descent  ot  tEe~inheritBace  on  the  particular  tenant  for 
life.  Out  of  indulgence,  however,  to  last  wills,  the  law 
makes  this  i^tceotion. that  if^lbe  demant  from  thetestatOt. 
or~the  particular  tenant,  be  wmwedtate.  thffe  is  no  merger  i 
as  if  A.  devises  to  B.  for  life,  remainder  to  Kis  tirst  si^k^  UD~ 
born,  and  dies,  and  the  land  desoends  on  B,  as  heir  at  law. 
Here  the  descent  is  immediate.  But  if  the  fee,  on  the 
death  of  A.,  bad  descended  on  C,,and  at  hb  death  on  B., 
here  the  descent  from  A.  would  be  only  mediate,  and  the 
contingent  remainder  to  the  unborn  son  of  B.,  wouM  be 
.destroyed  by  merger  of  the  particular  estate  on  the  acces- 
Inon  of  tbe  inheritance.  Mr.  Feame*  vindicates  this  dis- 
f  ttneticMi,  and  reconciles  the  jarring  cases  by  it,  and  it  has 
f  been  since  judicially  established  in  Crun^  v.  Nonaood,' 
fiUfg|j|2^)|{^nant^wiy^j^^J|]|8t  cannot,  even  by 
a  fine,  destroy  the  eontl^^nt  remainder  dependent  thereon. 


Chmmorrii,  (3  BHgh,  app.  69.)  to  be  still  &  donbtfiil  point  of  Imw. 
I  illvde  to  it  metelf  u  ft'wh  proof  of  th«  everluting  uncertainty  that- 
psr^sxei  Uua  bnAch  of  legal  Mjence. 

a  Purafby  t.  Rogsia,  3  Sound-  R^.  386. 

b  ffame  on  Rem.  p.  43X — 134. 

c  T  Tbwnfon'i  Btp,  303.  Tbia  b  one  among  a  tbousond  Bomples 
of  tbe  refinements  which  have  graduallf  accunnilated,  until  tbejr 
have,  in  a  very  considerable  degree,  ovenhadowed  and  obecuied 
man;  parts  of  the  English  law  of  real  property.  It  faaa  become  al< 
most  aa  laborious  a  task  to  undertake  to  toaater  the  adeiice,  as  it 
weald  be  to  understand  the  scholaitic  mbtletten  of  the  achoohneo  of 
tbe  middle  agee,  or  the  mystical  netaphyBics  of  the  modem  Ger- 
mane. I  am  more  and  more  irapreewd  with  a  sense  of  the  great  uti- 
lity of  the  New- York  provieiou,  Teecoing  contingent  remainders  by 
legialative  authority,  from  dl  perplexing  dependence  on  tbe  particu- 
lar estate. 
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ami  it  wiU  odIj  nperale  an  tbe  otale  he  can  hwMlj 
grant.'  *  fiwwt  "^^^^l^^^^^Ttft  SBMttf™"^*  **^  ***^ 
■traction  of  contMent  renMinden^  Mid  Lewd  EoSBEEy 
roogn  otwenred,  that  it  bnd  been  mleoded  to  bring  a  bill 
into  Parlianient  to  prerent  ibe  aeoamtj  of  timleeB  to  pre- 
aerre  contingeat  fcmaindets.^  llere  ■  abo  an  otabli:^ 
ed  dirtinction  between  those  wrongfolconrefancea  at  cun- 
mOD  law  which  act  on  the  poMeanon,  and  thoae  innocent 
conveyaoces  wbicb  do  not ;  and,  therefore,  a  owvegim^B^ 
a  thingjTin£Ji_gaaiiiaemifl-bnr  *  contingent  remaiodef . 
Nor  Jd  conrejaaces  which  deiire  their  opcntioa  from  th^ 
stalnte  of  naes,  as  a  bargain  and  sale,  lease  and  iriease, 
y(d  covenant  to  stand  seised,  bar  contingent  remaindeis, 
^OT nooej^JhgimiimU^g^grestate  than  the  grantor _ 
qiay  lawftiDy  convey.'  There  areaBoTome  acis  oi'  a 
teDantIorl!Ie7w&icfl,  Ulbugfa  tbej  amonnt  to  a  forfeitare 
of  the  estate,  and  give  the  rested  remaioder-nian  a  title  to 
enter,  yet  they  do  not  destroy  the  cuitingettt  remaiiwl&i 
unless  advantage  be  tajcen  of  the  forfeiture  by  some  snb- 
•equent  vested  remainder-nma.  They  do  not,  ^ofa^o, 
discontinoe,  devest,  or  disturb  ai^  mbsetjuent  estate,  nor 
make  any  alteration  or  merger  of  the  particular  estate.' 
Though  a  right  of  entry,  even  after  the  particular  tenant 
be  disseised,  wiU  support  a  cootingent  remainder,  yet  wboi 


a  Iiord  Hardirieke,  in  Lelhieullter  v.  Tncj,  3  Alk.  Rep.  730. 

b  5  Vaet/'i  Rep.  64S.  This  hu  boen  done,  aa  we  have  alreat^  ob- 
served, in  New- York,  by  the  A".  F  BtnUed  Slatuitt,  vol  i.  7ts.  gee. 
32. 34.  rendering  expectant  estates  or  Temaindera  no  longer  depen- 
dent on  the  continutnce  of  tlie  precedent  estate.  Mr.  Cor^ah  thinks 
that  the  doctrine  of  remainders  can  scarcely  be  said  to  Mpplj  to  equi- 
table eatataa,  for  every  allerior  limitatwn  of  a  trust  is,  in  substtnce, 
an  executory  tniat,  and  more  analogous  to  a  fiiture  use  or  exeeotory 
devise,  than  to  a  remainder. — Contitk  on  Rem.  208. 

c  Qilberft  Lane  <^  Utei,  by  Sugden,  312.  ZjtU.  MC.  600.  Ma 
g«nnis  V.  M'CuUongh,  GUbeH't  Rep.  236. 

rf  Feane,  p.  405,  408. 
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oBce  the  right  of  &itxy  is  gtme,  it  is  gone  for  ever,  and  a 
new  title  of  entry  will  not  restore  the  remainder.  If  there 
Ibe,  tber^ore,  a  tenant  for  life,  with  contingent  remainder 
lover,  and  the  tenant  for  life  makes  a  feoffment  in  fee  i;poo 
I  condition,  and  the  contiDgency  hi^p^is  before  thecondi- 
I  tion  is  broken,  or  before  entry  for  breach  therec^,  the  re- 
linaiiider  is  totally  destroyed,  though  the  tenant  for  life 
should  afterwards  enter  for  the  condition  broken,  and  re- 
gain his  former  estate.* 

To  preserve  the  contingent  remainder  from  the  opera- 
ti<Hi  of  the  feoffinent,  which,  in  this  respect,  sacrificed 
right  to  fiction  and  metaphysical  subtlety,  recourse  has 
|been  had  to  the  creation  of  trustees  to  preserve  the  con- 
Itingeot  remainder  dorii^  the  life  of  the  tenant  of  life,  not- 
.  writhstiading  any  determination  of  the  parUcular  estate 
lprem«tm«ly,  by  fprfeitore  or  otherwise.~~This  precaution 
is  still  used  in  settlementa  on  marriage,  o^  by  will,  where 
there  are  ctxitingent  remainders  to  be  protec^.  Thp 
legal  estate  limited  to  trustees  during  the  tenant's  life,  ia  a 
vested  remainder  in  tnut,  existing  between  the  beneficial 
fieehold  and  the  contingent  remainder.  The  tnisteea  are 
entitled  to  a  rig^t  of  entry  in  case>of  any  wrongful  aljena- 
^on  by  the  tenant  for  life,  or  whenever  ^lis  estate  for  life 
determines  in  his  lifetime  by  any  other  means."  The  trus- 1 
t«es  are  under  the  cognisance.of  a  court  of  equity,  and  ill 
will  control  their  acts,  and  punish  them  for  a  breach  ofl 
'  trwt  {  and  if  .the  foofiioent  be  oiade  with  notice  by  the 
purchaser  of  the  trust,  as  was  the  fact  ii>  Chudletgk^s  case, 
a  court  of  chancery  will  hold  Uie  lands  still  subject  to  the 
former  trusts,*    But  this  interference  of  equity  is  regulated 


a  TbompKn  v.  Leuh,  2  Salk.  R^.  676.  Hale,  Ch.  J.  in  Porefby 
v.Jtogi>n,tSmmi.IUp.Xl.  Aome,  p.  43S, 439.  9  Woodil.  Lee. 
198,  IBT.  . 

h  S  Bladu.  Com.  ITl.    Ftamt,  409,  410. 

e  Hansel  T.Huiiel,X  P.  7in«.«78. 
Tor.  IV.  32 
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by  the  circuniHtaDces  and  jmtioe  of  tbe  putiCular  case. 
■The  court  may,  id  its  dkcretion,  forbear  to  mtrafere,  ^  H 
nnay,  and  will,  even  allow  or  compel  the  trustees  to  join  in 
IL  sale  to  destroy  the  conUogent  remaitida',  if  it  ahe«itd  ap- 
.  ||>car  that  sucb  a  measure  would  answer  tbe  uses  oiiginaUy 
Hntended  by  the  settlemNit* 

(9.)  0/ $omeremamiagpr€pertieso/ coiavigaUnwuan- 
dert. 

If  a  contingent  remainder  be  created  in  conveyances  by 
way  of  l»e,  or  in  dispoaitiona  by  will,  the  inheritance,  in  tbe 
mean  time,  if  not  otherwise  disposed  of,  remaiofl  in  tbe 
grantor,  or  his  heirs,  or  descends  to  the  heirs  of  the  testa- 
tor to  remain  until  the  contingency  happens.  This  gene-^ 
ral-  and  equitable  principle  is  of  acknowledged  aiithoritT.* 
Conveyances  to  uses  are  eovemed  by  doctrines  dmve^ 
from  'court^SI  AJB^Tand  the  principles  which  (HTginaDf 
coBtroued  uiem  Ihey  retained  when  united  with  the  le^ 
estate.  So  much  of  the  ose  as  is  not  disposed  of,  remans 
in  the  grantor,  ana  it  the  remainder  in  fee  be  in  coatilb 
gency,  the  inheritance  or  use,  in  the  mean  time,  results  to 
the  grantor,  and  descends  to  his  heirs,  and  becomes  a 
springing  or  shifting  use,  as  the  contingency  arises.  .ITie 
aam«ri:tf.rfrip^  »  ■ppii-rf  tn  ^^w-m^rv  devipy.  and  the  fee  " 
rcmauis  unaffected  by  the  will,  and  goes  to  the  heir,  subject 
to  be  defeated  when  the  devise  takes  effect,  provided  it 
takes  effect  within  the  period  prescribed  a^inst  perpe- 


a  Sir  Thomas  Tippen'«  caw,  cited  in  1  P.  Wwm.  359.  Ptott  v. 
i^priffi.  2  Vtm.  Rep.  303.  Frewiu  v.  ChRrleton,  1  Eq»,  Cat.  ^br. 
380.  pi  4.  BTniance  t.  TattUD,  1  AUt.  JUp.  6 13.  Feanu,  410 — 03. 
Bi«coe  V.  Perkiua,  1  Fu.  ^  £aunw,485. 

i  Sir  Edward  Cleve's  cue,  6  Ch.  IT.  b.  Daviea  v.  Speed,  Cbrtfc. 
Jtep.  363.  Purefby  v.  Rogers,  S  Sound.  R^.  380.  Plunkett  r. 
Holmes,  T.  Saym.  28.  Lord  Parker,  in  CuUr  v.  BarnadiitOD,  1  P. 
Wmt.  51": 
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tuitieB.'  Though  the  fee  deecendu^  ip  the  interim,  to  the 
"Beir.  there  BKallpe  no  hiatus^  as  wa§ observed  in  Plunkett  v. 
Molmet,  to  let  in  the  contingency  ^hfin  it  haDpena.  It  waa 
tally  "and  definitively  settled  by  Lord  Parker,  on  appeal 
from  the  Rolls,  in  Carter  v.  BamadiiUm,''  that  the  inheri-t 
tance  descends  to  the  heir  in  the  case  of  a  contingent  re-j 
mainder  created  by  will  to  await  the  happening  of  the  con-l 
tingency.  The  only  debateable  queatioo.  according  to  Mr. 
Fearne,  is,  whetber  the  rule  applies  io  conveyances  at  com- 
mon law.  As  conveyances  in  this  country  are  almost  uni- 
versally by  way  of  use,  the  question  in  this  case,  and  in 
many  others  arising  upon  common  law  conveyances,  will 
rarely  occur  -^  but  it  is  still  a  point  involved  in  the  general 
.  history  and  doctrines  of  the  English  law,  and  is,  therefore, 
deserving  of  the  attention  of  the  student.  . 
.  If  a  oonveyance  be  made  to  A.  for  life,  remainder  to  the 
heirs  ^  B,  then  living,  and  livery  be  made  to  A.,  Mr. 
Feaipe  contends  that  the  inheritance  continues  in  ihegran- 
toc/because  there  is  no  passage  open  for  its  transition  at 
the  time  of  the  livery.  The  transition  itself  mfiy  rest  in 
abeyance,  or  expectation,  until  the  contingency  or  future 
event  occurs  to  give  it  operation  ;  but  the  inheritance,  in 
,dM  mean  time, remains  in  the.  grantor,  for  the  very  plaiui 
sod  tmanswerable  reason,  that  there  is  no  person  in  renml 
aattira  to  receive  it,  and  he,  or  his  heirs,  must  be  entitled.l 


a  Freitott  on  EHalei,  vol.  i.  340.  343. 

b  I  P.  Wmt.  505. 

t  In  Jf«w-York,  the  conveyuicea  by  feoffhieiit,  with  livery,  and 
by  finea,  (md  conunon  recoveries,  ue  abolished.  JV.  T.  Revutd 
Sla{iifef,ToL  i.  73S.  sec.  136.  Snd.  vol.  ii.  343.  sec.  34.  AU  coDvey- 
mtxa  are  now  to  bo  deemed  granta,  aail  though  deeds  or  bargain  and 
■ale,  and  or  lease  and  release,  may  be  >ued,  the;  are  to  be  deemed 
grants.  This  waa  a  common  la.w  conveyance,  and  it  is  now  declared 
to  pass  all  the  interest  of  the  grantor,  if  bo  intended.  {Ibid,  739. 
•ec.  138.  143.  Ibid.  743.  see.  1,2.)  I  see  do  reason  why  the  qne*> 
tion  in  the  text  should  not  apply  to  grants  in  New- York,  equally  as 
it  would  have  done  to  fenfTmonts  ivith  livery  befiire  they  were  abolished 
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on  the  determination  of  the  particular  estate  before  the 
contingent  remainder  can  take  place,  to  enter  and  resnme 
tthe  estate.  He  treated  with  ridicule  the  notion  that  the 
l*ee  was  in  abeyance,  or  in  rmbibus,  or  in  mere  expectatkm, 
■or  remembrance,  without  any  definite  or  tangible  exis- 
Itence;  and  he  considered  it  as  an  absurd  and  unintelligi- 
Ible  fiction.*  Of  the  existence  of  such  a  technical  rule  of 
the  common  law  there  can  be  no  doubt  The  principle 
was,  perhaps,  coeval  with  the  common  law,  that  during  the 
pendency  of  a  contingent  remainder  in  fee,  upon  a  Hie 
estate,  as  in  the  case  already  slated,  the  inheritance  was 
deemed  to  be  in  abeyance.**  But  a  slate  of  abeyance  was  I 
always  odious,  and  never  admitted  but  from  necessity,  be- 
cause,  in  that  interval,  there  could  not  be  any  seisin  of  the 
land,  nor  any  tenant  to  the  pracipe,  nor  any  one  of  ability 
to  protect  the  inheritance  from  wrong,  or  to  answer  its  ' 
burdens  and  services.  This  was  the  prinpipfl)  rfiiy"  why 
a  particular  estate  for  years  was  not  alloaHLtCLaUBBglLft. 
coBTmgeiiffenia^n?|ppr^g^^^W^«i'l*'  ifnHnfluvl  mtM 
not  be  completely  defended,  because  there  was  no  one  in 

freing  whom  the  tenant  could  pray  in  aid  to  support  his 
ight,  and,  -upon  a  writ  of  right  patent,  the  lessee  for  life 
could  not  join  the  mise  upon  the  mere  right.  The  partica-l 
lar  tenant  could  not  be  punishable  for  waste,  for  the  writ] 
of  waste  could  only  be  brought  by  him  who  was  entitled ' 


a  Ftame,  p.  452 — 158.  Tbat  ui  est&te  in  abeyance  is  to  be  cons- 
deied  as  m  mMnu,  was  %  doctrine  fVequeotly  tuggested  and  admitted 
in  Plowdat,  (p  t9.  a.  35.  a.  &G6.  SSS,  S64.}  and  Lord  Coke,  ia  Co. 
lAU.  343.  b,  said,  that  an  estate  placed  in  such  a  nondescript  rituatiai, 
had  tbe  quality  of  fiune — inttr  ntAUa  captU,  This  does  not  help  the 
matter,  but  such  in  occauonal  glimpse  at  fair;  land,  aerres  at  least 
to  cheer  ub  amidst  the  disheartening  gloom  of  the  subject. 

6  Bra.  tit.  Done  4:  Rem.  pi.  6.  Gawdy,  J.  in  Chudl«gh'i  case. 
1  Cb.  135. 

r.   Bub.  153. 
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to  the  fliheritance.  So  nm^  operations  of  law  were  sus- 
pended bj  this  mi  theory  v^  an  estate  in  abeyaoce,  that 
great  impedimeBts  were  thrown  in  the  way  of  it,  and  no 
acts  of  the  parties  were  allowed  to  pat  the  immediate  free- 
hold in  abeyance  by  bcuting  it  to  e<Hliinence  m  ./itturo  ; 
and  we  have  seen,  that  one  pwcmd  oa  which  the  role  in 
Shelley's  case  ispiaced,  was  io  ^fent  aa  aberaBce  rf 
the  estate.'  i  nougn  ^>e  gooa  sense  of  the  thing.  Mid  the 
weigRToiniSeral  doctrine,  are  strongly  opposed  to  the  an* 
cient  notion  of  an  i^yance,  the  technical  rule  is,  that 
livwy  of  seisin  takes  the  reversion  or  inherituic^Tora  the 
grantor,  and  leaves  him  no  tangible  w  disposable  interest. 
Instead  <^  a  reversion,  he  has  only  a  potoitial  ownership, 
sabaisttng  in  contemplation  of  law,  or  &  possibflity  of  re- 
verter; and  Mr.  Preston"  insists,  that  an  estate  of  freehold 
dqwnding  on  another  estate  of  freehold,  and  limited  in 
contingency,  must  be  in  abeyance,  and  not  in  the  grantor. 
The  fee  passes  out  of  the  grantor,  and  a  vested  estate  of 
freehold  necessarily  precedes  tli^  ]reinfUI)d£EiJm<l_jhe  inhe- 
ritance is  in  contingency  as  well  against  the  grantor,  who 
has  no  power  ova  it,  as  against  the  person  to  whom  the 
int  remainder  is  limited.  Mr.  I^^ton  confidently 
ia,  that  the  argument  of  Mr.  Feame,  however  abstract- 
ly just  and  reasonable,  is  without  authority,  and  contrary 
I  all  settled  technical  rules.  Another  able  writer*  also 
contends,  that  the  doctrine  of  abeyance  was  never  shaken 
or  attacked  until  Mr.  Feame  bron^t  against  it  the  weight 
of  his  eloquence  and  talents.' 


a  HA.  IS3.  Sir  WUUam  Bladethmt't  argmmmt  «t  Perrin  v. 
Btake.    PtmIm  on  Eitalet,  vol.  i.  tSO.  t49— tS5. 

h  Prufoft  on  EdolM,  toI.  i.  355.  Predon  on  AtatraeU,  vol  ii. 
103— lOS. 

c  ConMi'i  Ettag  on  Rtmamdan,  p.  175. 

d  Tliere  eaa  be  no  doabt,  than^h  good  senae  wu  with  Hr.  Feanie, 
that  the  book  authoritiei  are  a^nat  him.  We  catiiiot  sonnoimt  the 
technical  nde,  if  terhnical  rules  ire  binding  in  qoatioiw  on  property. 


:b,Gt)(.)^le 


364  OF  REAL  PROPERTV.  [Put  VI. 

A  vwted  remainder,  lyiog  in  grant,  paaaea  hf  dead  anth- 
out  Jlveiy  i  but  a  contingeat  remainder  is  a  mere  right,  and 
cannot  be  tranaferred  before  the  contingency  happen», 
otbmrise  than  by  way  of  estoppel.  Lord  Coke'  djyidw 
eatoppels  ini<^  ^^^  j^nHa.  vis.  by  n^ailyi  of  meniri.  Bii>y 
letters  patent,  line,  common  recovery,  and  p'°Bf''''g  jJiy 
matter  in  writtnK.  or  by  deed  indented  j  jnd  by  matter  w . 
pait,  aa  by  livery,  by  entry,  by  acceptance  of  renlTBn^^^ 
pu^iliui.  Any  conveyance  by  matter  of  record,  or  by 
deed  indented,  of  an  executory  or  contingent  interest,  wiS 
vork  an  estoppel."  Thus,  if  there  be  an  estate  to  A.  and 
B.,  and  to  the  survivor  in  fee,  a  conveyance  operating  bj 
way  of  estoppel  will  bind  the  contingent  remainder  in  fee 
in  the  survivor.  A  lease  and  release,  if  the  latter  be  by 
deed  indented,  will  work  Ul  HBBJpp8r^.'he  estate  for  life 
is  the  only  tangible  interest,  and  the  other  is  a  mere  possi- 
biUty,  and  estoppels  exists  where  no  interest  passes  from 
the  party.' 

equity,  ana  will  be  enforced  if  made  for  a  valuable  consi- 
deratiog;  and  It  is  settled,  that  "all  coiMi!^eni"eSates  if 
inneritance,  a?  well  as  springing  and  executory  uses,  and 
possibilities,  coupled  with  an  interest,  where  the  person  to 
take  is  certain,  are  transmissable  by  descent,  and  devisable. 


The  one  in  tbis  case  dednces  its  linekge  frtan  hi^  antiquity.  It  is 
found  in  the  Yeu  Boolu,  sod  is  dispersed  over  Plowden  snd  Coke. 
Mr.  Prealoii  and  Ur.  Comish  have  the  undonfated  advantage,  and 
though  Mi.  FeanM'a  Treatioe  on  Remainden  b  distiuguisbed  for  its 
Bearching  analjaia  of  cases,  he  has  abandoned  tbem  in  this  instauce, 
and  followed  the  ineaiBtible  impnbe  of  hie  judgment.  Those  other 
writen  are  equally  tuMters  of  ahBtniae  law,  and  the  latter  in  particn- 
lar  is  a  shrewd  and  diy  critic,  dealing  in  occult  pointa.  The  fee  will 
take  an  occasiona]  ffig^t  to  the  clouds,  and  cannot.be  atayed,  for  com- 
mon sense  is  disabled,  and  pierced  by  the  longe/allfnletaffilta .' 

a  CW-IaU.  352.  a. 

b  VfeaiBV.how9T,Polkt:.Ittp.54.6l. 

i:  Co.  fM.  45.  a. 
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!  not  ascertained,  they  are  not  then 
Sties  coupled  with  an  interest,  and  they  cuiaot  be 
^r  devised,  or  descend,  at  the  common  law.*    Contia- 


^eot  and  eiecutorir.  as  well  as  vefttiwl  int^ypata.  pass  to  the 
reflanj  personal  tepreseaSIiyS,  according  to  the  nature  oi 
ib.6  uiterest^nT^inniraB'niinfeBentafii 
th'eTonBflSBtRy  happens.** 


a  Roe  T.  Jones,  1  B.  Biaelu.  B^.  30.  Hotn  v.  H&wldne,  rited 
in  1  JT.  Blacki  Jbp.  33.  lone*  v.  Roe,  3  Term  Rtp.  88.  Roe  t. 
Griffitha,  1  Wnt.  Blaeki.  Rep.  60S. 

b  Feamt,46i.  Preibnm  AbttracU,  YOl.  u.  119.  I  kpprebend, 
that  the  ruk  it  the  common  Uw,  that  executory  intereabi  nnnot  be 
tnnafbrred  bjr  deed,  except  by  wsy  of  estoppel,  no  longn  exitta  in 

'  New- York.  By  the  JV.  Y.  Bemttd  Statute*,  (vol.  L  723.  tec.  S,  10. 
13.  Aid.  795.  wc  36.)  estates  in  expectancy  include  &U  fntuieM- 
totea,  vested  and  contingent,  and  all  expectant  estates  are  deacendi- 

[  Ue,  devisable,  and  alienable,  in  the  aame  nuumer  as'estatas  in  pos- 
session. This  iweeping  provision  would  seem  to  embrace  every  ezecn- 
toty  and  contingent  intetest,  and  all  conveyances  whatsoever  are  re- 
duced to  oin:^  grants 
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Of  esecdtoky  devises. 


<»rfungent  interest  in  lands,  "'"IfPT  *"  **"*  i^^  *>f  ^°^' 
yubn  of  cootiogent  estates  in  conveyances  at  law.    If  the 
Umitation  by  will  does  not  depart  from  those  rules  pre- 
scribed  for  the  government  of  contingent  remainders,  it  is, 
in  that  case,  a  contingent  remtunder,  and  not  an  ezecntory  . 
devise.*    Lord  Kenyon  observed,  in  Doe  v.  Morgan,^  ^^t^^ 
the  rule  laid  down  by  Lord  Hale  had  uniTorml;  prevEtileer  ' 
without  exception,  that  "  where  a  contingency  was  limited 
to  depend  on  an  estate  of  fr^hold,  which  Was  capable  of 
lapporting  a  remainder,  it  should  never  be  construed  to  be 
an  executory  devise,  but  a  contingent  remainder.^' 
(1.)  Ctf  the  hutoty  of  executory  deviset. 
The  reason  of  the  institution  of  executory  devised  wa^ 
to  support  Ul&'mll«£jhtt4estator,for^lien  it  was  evident 
that  he  intended  a  contingent  reqfShder^  and  when  it 
eoold  not  operate  as  such  by'  the  rules  of  law,  the  limita- 
tion was  then,  out  of  indulgence  to  wills,  held  to  be  good 
88  an  executory  devise.    They  are  not  mere  possibilities, 
bat  certain  and  substantial  interests  and  estates,  and  are 
punuidn  mull  lUlramts  only  as  have  been  deemed  reqoi- 


a  CarwiidiiM  v.  Canrudim,  1  Edm'i  J9«p.  27 

»  3  Ttow  S^.  T63. 

Vou  TV.  33 
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Bite  to  prevent  the  miBchiefe  of  perpetuitieai  or  the  em- 
teiice'or'J''°|^fl[l  i)'°*  — °"  .■„oi;..>..ki.ij 

The  history  of  eiecutorj'  devises  presents  an  intereateg 
view  of  the  stable  policy  of  (he  English  common  law, 
which  abhorred  perpetuities,  and  the  determined  sptrit  of 
istlc^oupnola  that  policy,  and  keep  pro- 


the  courtsoTjustic^o  uphold  that  policy,  t 
pert?  free  from  tha.fctien-QLg>tailMBaJa..  undCT_whatev«g~^ 
mSSifJcaUon  or  lonn  they  might  assume.  Perpetuities,  u 
(JppHen^ea^atales,  were  con33HW  to  the  power  and 
grandeur  of  anaeol  familios,  asd  grat^iog  to  the  pride  of 
the  aristocracy,  but  they  were  extremely  disrelished  by  the 
natioD  at  large,  as  being  inconsistent  with  the  free  and  nn- 
feltMed  enjoyment  of  property.  "  The  rehctant  ^iiit  of 
English  liberty,"said  Lord  NoithH^on,'*'*  w<Mi]d  not  subeat 
to  the  statute  of  entails,  and  Westminster  Hal),  mdSng  wilb 
lUmty,  found  means  to  evade  it"  CunmMrngmgg^ 
were  introduced  to  bar  wtates  tail,  and  then,  oo  tht  tUtet 
haiM,  provisoes  an3coa3inocMn(31oabeB  with  a  ceaser  of  the 
estate  on  any  such  attempt  by  the  tenant,  were  introduced 
to  recall  perpetuities.  The  tourts  of  law  would  not  alkM 
any  such  restraints  by  condition,  upon  the  power  <^  aliens 
tion,  to  be  valid.*  Such  perpetuitiea,  said  Lord  Baeon,* 
would  bring  in  use  tR^SFIBBF^BRnTCBiraces  attached 
to  entails,  and  he  si^geeted  that  it  was  bettev  for  the  soTe> 
reign  and  the  subject,  that  men  sboald  be  "  in  banid  of 
having  their  houses  undone  by  unthrifty  posterity,  thaa  to 
be  tied  to  the  stake  ]^y  such  perpetuities." 

Eiecntory  lipiitatioos  were  neat  g^ywted  to,  ibatiMB 
la^to  attaJB  the  same  ooject.    Mr.  HargiSvy 


«  Lord  Ck  J.  WiSw,  ia  Goodtitle  v.  Wood,  WilU^  Mtf.  «11. 

b  Dubsaf  HorlboTMigfav.  EMa(riolpbin,tSrf^»A|h4n. 

c  Videnif>m.p.  ixe. 

d  Ute^  111*  Lma,  Mt  Baeom'a  Bam  TVocb,  p.  146. 

■  See  his  skboKta  upiment  w  coonael  iutbe  great  case  (tfTM- 
luMon  T.  Woodfi>nl,4  rcny**  Ae}».  tW— M4.  Lord  Cb.  J.  Bti^ 
mu,  in  tko  cus  of  Bate  V.  Amherst,  (7*.  A^m.  83^  had,  homWt, 
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fhwi  Uw  oldest  authorities  a  few  imperfect  Bamplea  of  an 
cxjAtoty  devise ;  but  this  speciefl  of-,  limitation  maf  b» 
^nsidered  as  haviog  ariBea  sioce  the  statutes  of  uses,  and 

M  wiUs.  It  was  slowly  and  cautiously  admitted  prior  to 
the  leading  case  of  PeUe  v.  Brown.*  Springing  uses  t^ 
Ibe  ioberitance  furnished  a  precedent  for  similar  limitations 
in  tbe  form  of  eiecutnry  devises ;  and  it  was  decided  id 
Pt&  ?.  Brown,  that  a  fee  might  be  limited  upon  a  fee  byl 
way  of  aiecutory  devise,  and  that  such  a  limitatioo  coutdj 
not  be  barred  by  a  comnod  recovery.  That  case  was|. 
■loot  as  to  executory  bequests  of  chattels,  and  Mr.  Justice 
Dodeiidge  was  opposed  to  the  doctrine  of  the  decision, 
Bod  showed  that  be  was  haunted  with  the  apprehension  of 
nrinng  pypetuities  under  the  shelter  of  an  executory  de> 
tise.  six  case,  however,  establisbed  the  legality  of  an  ex- 
ecu|^  devise  of  the  fee  upon  a  contingency  not  exceed- 

J^oae  life,  and  that  it  could  not  be  barred  by  a  recovery. 
Tbe  same  point  was  conceded  by  the  court  in  Snowe  v. 
Cwler  ;*  and  the  limits  of  ao  executory  devise  were  grai 
dnally  enlarged  and  extended  to  several  lives  wearing  oat 
at  the  same  time.  Thus,  in  Onrmg  v,  Bickerttafe,*  a  limi- 
tation of  a  term  from  one  to  several  persons  in  remainder 
m  mocesaioD,  was  held  to  be  good,  and  not  tending  to  a 
perpetuity,  U*  they  were  all  alive  together;  for,  as  CL  B. 
Hale  observed  in  that  case,  oU  the  caadlei  vwe  lighted  tog^ 


long' preceded  him  in  the  research,  foi  b«innsta,iii  that  case,  Uistex- 
ecutoiy  deviaes  were  grounded  upon  the  commnn  Jaw,  and  he  refbis 
to49£dici.  ni.  16.  a.  and  11  Am.  VI.  13.  a.  as  e*idenc«  of  ik  Both 
of  tboea  cases  sre  cited  bj  Lord  Coke,  and  the  latter  in  7  Cb.  9.  a. 
to  prove  that  aa  infant  in  mhIm  m  mtre,  vu,  in  many  casse,  "  of 
MandeiaUon  in  the  law." 

4  Cro.  Jae.  69Q. 

b  1  L«a.  IM. 

c  Po0w.ibp.31.  ICa*ainClumeen/,4.  iFnemam,  103.  Lord 
»rUgmiKt,'t  MS.  Btfarl  if  a*  COM,  ateibj  Mr.  Htiftntia  AFa. 
ibp-SSi. 
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ther,  and  the  whole  period  could  not  unonnt  to  mwv  dwn 

the  life  of  the  last  eurvivor. 

The  great  cate  of  the  Duke  of  Worfoik,*  on  the  doctrine 
of  peipetuities,  was  linalljr  decided  in  1685,  and  the  three 
aeoiw  judges  at  law  were  associated  with  Lord  Chancellor 
Nottingham.  The  quegtion  arose  upon  the  trust  of  a  term 
for  years  upon  a  SSTuelRffln^lRed,  and  it  was  whether  s 
limitation  over  upon  the  contingency  of  A.  dying  without 
issue,  was  valid.  The  subject  of  eiecutoiy  devises  was  in- 
volved ia  the  elaborate  and  powerful  discassioQ  in  that 
I  case.  The  judges  were  exceedingly  jealous  of  perpebn- 
ties,  and  would  not  allow  limitations  over  upon  an  estate 
tail  to  be  good ;  but  the  chancellor  was  of  a  different  o^ 
nion,  and  he  supported  the  settlement,  and  his  opunon  was 
affirmed  in  the  House  of  Lords.  While  he  admitted  that 
a  perpetuity  was  against  the  reason  and  policy  of  the  law, 
he  insisted,  that  future  interests,  springing  and  executory 
trusts,  and  remainders,  that  were  to  arise  upoQ  contingeD- 
cies,  if  not  too  remote,  were  not  within  the  reason  of  the 
objectiMi,  and  were  necessary  to  provide  for  the  exigen- 
cies of  (amibes.  The  priptaple  qL^t  case  was,  that 
terms  for  years  were,Tqual]^mt^nheritaitce8,  subject  to 
executory  devise,  and  to  trusts  of  the  same  nature,  and  it 
led  to  the  practice  of  a  strict  settlement  of  ihajjBeEismL 
properly,  by  eiecutoi^^leviBe^j^BS^^S^EiMI^ 
beggrwnnWUmjI-UlU!  )HilLrB  afterwards.  _The  doctrine  of 
executOT^!WB5rpWnBBr8niBf5B8r^"5""'«i  ™  its  Kp- 
plicatlpn  to  terms  for  years,  and  to  estates  of  inheritance. 
In  Scatterwood  v.  Edge^  the  judges  considered  lives  in 
being  as  the  ultimatum  of  contingency  in  point  of  time, 
and  they  showed  that  they  inherited  the  spirit  of  the  old 
law  against  such  limitations.  Every  executory  devise  was! 
declared  to  be  a  perpetuity  as  far  as  it  went,  and  rendered  I 


a2Ch.Cat.\.     PolUx.IUp.iS3.    t  Ch.  Rep  Sii. 
b  ]  SiOk.  Rip.  229.     12  Mod.  Rep.  378. 
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the  estate  unalienable  during  the  period  allowed  for  the 
coatingency  to  happen,  though  all  mankind  should  join  in 
the  conveyance.*  The  question  which  arose  about  the 
same  time,  in  Hoyd  v.  Carew^  was,  whether  a  limitation 
could  be  extended  for  one  year  beyond  co-existing  lives. 
The  decision  in  ChBnwca-aiaiLJhal  it  could  not,  but  the  de- 
■cree  was  reversed  upon  appeal,  and  (he  limitation,  with  that 
ladvance,  allowed,  though  not  without  great  efibrts  toprevent 
lit,  on  the  ground  that  perpetuities  had  latterly  increased  to 
■the  entanglement  and  ruin  of  families.  Afterwards,  in 
I  Luddington  v.  Khne,'  Powell,  J.  was  of  opinion,  that  a 
limitation  by  way  of  executory  devise,  might  be  extended 
beyond  a  life  rn  esse,  so  as  to  include  a  posthumoos  son. 
But  Ch.  J.  Treby  was  of  a  different  opinion,  and  he  held,| 
that  the  time  allowed  for  executory  devises  to  take  efTect,! 
ought  not  to  be  longer  than  the  life  of  a  person,  accordingl 
to  Snow  and  Cuder''g  cate.  At  last,  in  Suphens  v.  Ste- 
phtmt,  in  1736,*'  the  doctrine  was  finally  settled  and  de- 
fined by  preciKe  limits!  The  addition  ot  twenty-one  veara 
to  lives  in  being,  was  held  K^^dfnJssiEle^^'l  thr"  '*"'' 
«on  received  the  sanction  of  the  Court  of  Chancery,  and 
oniBTtmgey^f^BflTTnK^B  Hencn.'  "'A  d^VisSTirtgwlgTl^ 
fee^to^uclnBItWPW-wii^oPltTS^  cooert  as  should  firrt 
attain  the  age  of  twenty-one,  was  held  to  be  good  ;  for  the 
latoioft  length  of  time  that  could  happen  before  the  estate 
Iwotild  vest,  was  the  life  of  the  mother,  and  the  subsequent 
nofancy  of  the  son'.    Since  that  time,  an  executory  devise 

a  Thii  last  abeervKtioii  of  Hr.  Justice  Powell  is  auppond  to  bo 
ntbertoo  strong;  for  the  owner  of  tbe  contingent  fee.  together  with 
the  executory  devine.  may  bar  it  b;  a  commoD  recovery,  ind  it  ini.y 
ho  barred  by  fine  by  way  of  estoppel.  Bot  in  those  states  where  then 
are  no  fines  or  recoTonea,  the  executory  devise  ia  a  perpetuity  m  ftr 

6  Prtc.  mCk.1i.     Shouer-i  P.  C.  157.  8.  C- 

e  I  Lord  Raytn.  303. 

i  3  Banmrd,  K.  B.  3TS.    Can*  Umf.  7U6of,  ttS. 
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of  tte  ittberitaace  tothe  exteot  of  a Hfe. or lirea  ip Iictd^  . 
and  twenty-ooe  years,  and  tbe  traction  oi  anotlwir  year,  to 
yeachthe  caati  ol  t  UUilllU!BBIgEaOg35fflrWnHWgir 
^owed ;  and  the  same  rule  equfl|l|r_aiiaitg-ij'  chattel  ipt^^ 
(reus,-  And  thus,  notwiiitBtandnig  ibe  constant  dread  of 
pwpeluiBes,  and  tbe  jealoosy  of  executory  dei  lies,  as  beti^ 
lUi  Jrre^ar  and  limited  spucici  of  entail,  a  aenap  of  tbe 
pon¥flnienoe  of  inch  limitations  in  fami'y  settlements,  baa 
eoablt^  them,  after  a  struggle  of  nearly  two  centuries,  to 
come  thumphandy  out  of  the  contest.  They  have  ^a* 
become  firmly  established  (though  with  sooae  disabilitieB 
n  New- York,  as  we  U%.ve.  already  seen,")  as  part  of  the  syB- 
'  ten  ef  our  American  testamentary  jurispnideoce. 

(3.)  -Of  ike  teoerfd  kind$,  and  general  qtuilititu^  exeat- 
tery  deoi^ea. 

There  are  two  kinds  of  eiecutory  devises  relative  to  red 
astata,  and  a  third  sort  relative  to  personal  estate.' 
{\  1  yi^"-  the  devisor  parts  with  his  whole  estate,  bot, 
Hpoo  some  contingency,  qualifies  the  disposition  of  it,  and 
liinits  an  estate  on  thai  contingency.  Thus,  if  there  be  a 
devise  to  A.  for  life,  remainder  to  B.  in  fee,  provided,  HaX 
if  Cibould,  within  three  months  after  the  death  of  A.,  pay 


a  AtkinaoD  v.  Hutchinson,  3  P.  IFaw.  968.*  Goodnsn  v.  Good* 
(right,  1  BJoot*.  Rep.  188.  S  Black*.  Om.  174.  ljaa%  *.  BikckaB. 
7  Term  R^.  100. 

h  Supra,  p.  IT. 

e  This  is  tbe  dunficUioD  msde  by  Powell,  J.  in  Scstteiwood  v. 
Kdgfl,  1  Salk-  R^.  229  tud  it  bu  been  followed  by  Ui.  Faun*.  Mr. 
Frestoa  gooi  on  to  a  greKtsT  gubdivUioo,  uiJ  tw  mys  there  an  mx 
sorta  of  executory  denee  ip plicable  to  freabold  iaterecte,  tnd  two,  kl 
least,  if  not  three  Rorta  of  executory  be9uebte  ^pUcable  to  chsttal 
interests.  PrabanmAbaradu^  TilU,n\.  ii  124.  llunclKMU 
net  to  perplex  tlie  eubject  by  diviaioaB  too  refined  end  inuiuts.  Tbe 
pbject  in  elemeotety  discussions,  according  to  tbe  plaa  of  tbewi  lec- 
tons,  is  to  gsoeialiM  as  ^Kh  pap^K 
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UOO  doUvs  to  B.,  then  to  C.  io  fee,  dm  is  an  ezecMocy 
devue  to  C,  uid  if  he  dies  io  lbs  lifetime  of  A.^  hw  be^ 
mj  perform  the  coDditioD.*  (i^^  lyt^Bie  the  tntataf 
gives  8  fiiture  interest  to  arise  ufioo  ■  contiDgMcy,  bid  doM 
not  part  with  the  fee  in  lh6  nK(t»  tiise;  as  in  the  ease  of  • 
de*iae  to  the  beira  of  0^  after  the  death  of  B.,  or  a  deTiM 
to  B.  in  fee,  to  take  e&ct  six  months  after  the  testator^ 
death ;  or  a  devise  to  the  daughter  of  B.,  who  shall  many 
C.  within  fifteen  years."  ja, ^  /^\  fmnimnn  hiw,  as  was  ob* 
aamd  in  a  former  volunte,*  if  there  was  an  eiecat<H7  be* 
qnest  of  personal  prt^rty,  as  of  a  term  for  years  to  A.  fiw 
Hfe,  and  after  his  death  to  B.,  the  ulterior  limitation  wa# 
void,  and  the  whole  property  vested  in  A.  There  was,  tl 
a  ^"*i"'-^f[  hf '""-•"  (he  bequest  of  the  um  « 
inTerest,  and  of  the  thing  itself;  bat  that  tfatinclion  waa 
aAerwg^^^gmlddcd^nd  the  doctrine  is  now  settled,  (Inrt 
such  ItmitatioDS  over  of  chattels  real  or  ^HtHRITIinF  wiU, 
or  by  way  of  trust,  are  good.  The  eaeeutfgj^equg^A 
cqugyj^jaOfUMtigh  the  ultwior  devisee  be  not  at  tbe  time 
m  esM!  f  and  chattels,  ao  limited,  qre  not  sabject  to  the  de^ 
mands  of  creditors  beyol^Rne^fe  of  the  first  taker,  who 
cannot  pledge  them,  nor  dispose  of  them  beycmd  his  IMb 
mterest  therein.* 

An  execntory  devise  difiers  fi^m  a  remainder  in  three 
vCT^^^^S^MjW^ .( r.yh  neea  not  any  particoBFeSRHT* 
to  precede  and  suppor^l^^iniie  ease  of  a  devise  io  fetf 
to  A.  open  Us  marriage.    Here  is  a  freebdd  Kmited  t» 


a  Marks  V.  Htrks,  10  Mod.  Rep.  419.     Prtc.  in  Chm.  486. 
6  Bate  V.  Ambent,  T.  Raym.  82.    Lent  v.  Archer,  t  SaOt.  Bfp- 
3M.     Lord  Ch.  J.  Tiaky.in  Ckrke  v.  SnHb,  1  httrn.  TI8. 
e  VoLu.p.286. 

4  Cotton  v.HMtk,!  E^t-Cm.Mt.  191.  pi  ft 
•  llw*«  rsffesr,  t3%mil9..9n.    Asra»a<  <xaM(wy  A^ 
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commeDce  n  fiitmro,  whidt  may  be  done  by  deviae,  be- 
cause  the  freehold  padses  without  livery  of  seiun,  and  until 
the  contlngeDcy  happens  the  fee  pasBea,  in  the  usual  conne 
of  descent,  to  the  heirs  at '—  ['W  \  f'—i«y  be  limited 
ifter  a  fee,  as  in.the  case  of  a  devise  of  land  to  B.  in  fee, 
and  if  he  &.es  without  isaue,  or  before  the  age  of  twenty- 
ene,  then  to  C.  in  fee.  (3.)  A  term  for  years  may  be 
limited  over,  after  a  life  estate  created  in  the  same.  At  I 
law  the  grant  of  the  term  to  a  man  for  life,  w6u!d  bave  I 
been  a  total  disposition  of  the  whole  term.*  Nor  can  aa  | 
executory  devise  or  bequest  be  prevented  or  destroyed  by 
any  alteration  whatsoever,  in  the  estate  out  of  which,  or 
aubseqnently  to  which,  it  is  limited."  The  executory  interest 
is  wholly  exempted  from  the  power  of  the  first  devisee  or 
taker.  If,  therefore,  there  be  an  absolute  power  of  disposir 
tion  given  by  the  will  to  the  first  taker,  as  if  an  estate  be 
devised  to  A.  in  fee,  and  if  he  dies  potxessed  of  the  pro- 
perty without  lawful  issae,  the  remainder  over,'  or  remain- 
der over  of  the  property  which  be,  dying  without  heirs, 
should  leave;  or  without  aeUmg  or  devising  the  same.  In 
aU  such  cases  the  remainder  over  is  void  as  a  remainder, 
because  of  the  preceding  fee,  and  it  is  void  by  way  of'^- 
ecntory  devise,  because  the  limitation  b  inconsistent  vrltb 
the  absolute  estate,  or  power  of  disposition  expresdy  given, 
or  necessarily  implied  by  the  will'     A  valid  executory  de- 

I'liy  ynjiiiiii  iinh iiiiiiK ph.^i..|p  n."w..l  .iiyimMUiiii 

in  the  first  taker.  When  an  executory  devise  is  duly  created, 
it  is  a  speoei  61  Entailed  estate  to  the  extent  of  the  authorized 


a  t  Bladu.  Com.  ITS,  174. 

D  Pells  V.  Brown,  Oo.  Joe.  690.'  FeanuonExtatton/Dteua,1/i- 
Bl—BS, 

c  Jaekaonv.  Bull,lO/oAMf.  Jttp.  IS.  Attorney  Oeoera]  v.  Hsll, 
tUag.  314.  Ide  T.  Ue,  5  Moi.  Rep.  600.  Jadnon  v-  KtAiD, 
16  Jolmu.  R^.  637. 
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period  of  limitBtioD.  it  is  a  stable  aod  unalienable'  inte-l 
rest,  and  the  fint  taker  bna  only  the  use  of  the  land  orl 
chattel  pending  the  coDtingency  mentioned  in  the  will.  I 
The  eiecutory  devise  cannot  be  devested  even  by  a  feoff 
ment  ;■  but  the  stability  of  these  executory  limitation^  ia, 
Dererthdesa,  to  be  understood  with  thiu^gJmmJJififi^CHi, 
that  if  an  executory  devise  or  inter^  loilows  an  estate  SBlt 
a  common  recovery,  suffered  by  the  tenant  in  tail  before 
the  condition  occurred,  will  bar  the'  estate  depending  on 
that  condition,  for  a  common  recovery  bars  all  subaequebt 
and  conditional  limitations,^  It  is  not  so  with  a  recovery 
suffered  by  a  tenant  in  fee,  for  that  will  not  bar  an  ezecu- 

/tory  devise,  as  was  decided  in  PeUa  v.  Brown  f  and  the  _ 
reason  of  the  distinction  is,  that  the  issue  in  tail  is  baired 
in  respect  of  the  recompense  in  value,  which  they  are  {»%- 
snmed  to  recover  over  against  the  vouchee,  whereat  the 
BXecutory  devisee  is  entitled  to  no  part  of  the  recompense, 
for  that  would  go  to  the  first  taker,  or  person  having  the 
conditional  fee. 

Wanave  seen,  that  an  executory  devise,  either  of  red 
•r  penona)  estate,  is  good,  if  limited  to  rest  within  the 
coonass  of  twenty-one  years  after  a  life  or  lives  in  being, 
e^  the  contingency  may  depend  on  asmooy  lives  in  being 
^  the  settlor  pleases,  for  the  vrfaole  period  is  no  more  than 
the  life  of  the  survivor.  This  rule  of  the  Englisb  law  has 
been  restricted  by  the  Ntw-Yorlt  Rtvited  SuOtOei,*  which^ 
win  not  allow  the  absolute  power  of  alienation  to  be  fi 
pended  by  any  limitation  or  ctmdition  whatever  for  a 
ger  period  than  during  the  continuance  of  net  more  than 
two  lives  in  being  at  the  creation  of  the  estate,  except  in 
the  sbgle  case  of  a  contingent  remainder  in  fee,  which 


law  nas 
,«  which! 
.befiu-| 

r  a  Ion- 1 


a  Httlliwux'acsse,  dted  ia  PoAn.  136. 

A  Driver  v.  Edgar,  Coap.  Sep.  SIS.    Ftnw,  66, 67. 107, 

r  Cro.  Jot,  590. 

d  JV.  r.JtemMi/^ntutif,  TOl.  i.7W.  saa.  14,  IS,  16' 

Vot.  iV.  34 
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may  be  created  on  a  prior  remainder  to  fee,  to  take  cAcl 
ID  the  event  that  the  penona  to  whom  the  firrt  remainder 
is  limited,  ahal)  be  under  the  age  of  twenty-one  yeais. 
ETery  fiitore  eatate  i§  declared  to  be  void  in  its  cRBtion, 
whicb  Biupendfl  the  absolute  power  of  alienation  for  a  lon- 
ger period  than  is  above  prescribed.  The  New-Yoi^  sta 
tute  bat,  in  effect,  desUoyed  all  diatinction  between  con 
tingent  remainders  and  executory  devisee.  They  are 
equally  fiiture  or  expectant  estates,  subject  to  die  ume 
provisions,  and  may  be  equally  created  by  giant,  or  by  will. 
The  statute'  allows  a  freehold  estate,  as  weH  as  a  diattel 
real,  to  be  created  to  commence  aX  a  fiilure  day,  and  an 
estate  for  life  to  be  created  in  a  term  (at  years,  and  a  re- 
mainder limited  thereon,  and  a  remainder  of  a  freehold  or 
chattel  real,  either  contingent  or  vested,  to  be  created  ex- 
pectant on  the  determination  of  a  term  for  years,  and  a  fee 
to  be  limited  on  a  fee,  upon  a  contingency.  There  doesi 
not  appear,  therefore,  to  be  any  real  distinction  left  sub- 1 
sistiug  between  contingent  remainders  and  'execatoiy  de*  I 
vises.  Th^  are  so  poiectly  assimilated,  that  the  latter  I 
may  be  considered  as  redut^  substantially  to  the  same 
class,  and  they  both  come  under  the  general  denominatioD 
of  expectant  estates.  Every  species  of  future  limitation 
is  brought  within  the  same  definition  and  contrtrf.  Uses 
being  tdso  abolished  by  the  same  code,^  all  expectant  es- 
tates in  the  shape  of  springing,  shifting,  or  secoodaiT  uses, 
created  by  conveyances  to  uses,  are,  in  e&ot,  becMue  con- 
tingent remainders,  and  subject  precisely  to  the  same  rule*. 
What  I  shall  say  hereafter,'  in  the  course  of  the  present 
lecture,  on  tne  subject  of  executory  devises,  will  have  refe- 
rence to  the  English  law,  as  it  existed  in  this  state  prior  to 
the  late  revision,  and  aa  it  still  generally  exists  in  the  other 
states  of  the  Union.' 


a  X.  T.  Remiei  SlaivteM,  vol.  i.  TS*.  MC.  24. 
b  Bnd.  vol.  i.  737.  kc.  45. 

c  We  mtj  not  1>e  able  to  calcnl&te  with  certainty  upon  the  fliture 
nperUion  of  tbe  chugM  which  Iwve  been  recently,  made  in  the  dor- 
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{3.)  C^  executory  deviiet  limited  igton  afaSure  of  heiri 
veiuMC 

If  an^ecutoiy  devise  be  iimited  to  take  efiect  tSiar  a 
dpOMMMoKt  ke^,  or  without  wme,  the  limitatHHl  h  held 
to  UTvoid,  becante  the  contingency  is  too  remote,  at  it  is 
0^  to  take  plaee  ontil  after  an  indefinite  failure  vS  inue. 
Nothing  is  more  coramoo,  in  cases  npoa  devises,  than  the 
lailnre  of  the  contingent  devise,  frop  ^a  wy t  oS  a  par- 
ticular estate  to  support  it  ss  a  remainder,  or  bfreuSni^ 
its  being  too  remote.  aAer  <t  franera]  fiiihita  of  issue,  to  be 
adrnttted  as  gooJ  hj  way  of  executory  devise.    If  the  tes- 


trine  of  ezpeetsnt  eststea  by  the  Ffew-Yotk  rarised  co&  of  statute 
law.  Bnt  tte  Sret  irapTeMfii  is,  that  tliese  innovatUHii  will  ba  tbntid 
to  be  judictoua  aitd  bensfidaL  It  aRMara  to  be  wise  to  abolish  the 
Wchmcal  dwtiiKtioiia  between  cootiiigeiit  lemainden,  ijaiugin^  or 
Mcondary  aaaa,  and  execntoiy  devises,  Ibr  they  aerve  greatly  to  per^ 
ptextBdobecuietha  sobject.  It  contributes  to  the  simplicity,  and  uni- 
Ibnnity,  and  certainty  of  the  law,  to  bring  those  variona  etecutoiy  in- 
terests neaier  together,  and  lesolve  them  into  a  few  plain  principles. 
It  is  convemeat  and  just  that  all  expectant  estates  shonld  be  rendered 
eqnaUr  Becme  fhnn  destruction  by  means  not  within  the  iutttition  «f 
ihe  settlemeBt,  and  that  tbej-abooUall  beoontiolM  bytheaanissa- 
hitarr  Tulaa  of  lanitation.  Some  of  the  alteiationa  are  not  material, 
and  it  is  doebtfiil  whether  ccnfining  fiituie  estates  to  two  lives  in 
being,  waa  called  Ibr  by  any  necesnty  or  policy,  nnce  the  candles 
were  all  lighted  at  the  same  tune,  let  the  lives  be  as  nunteroes  as 
caprice  should  £ctate.  It  was  a  power  not  exposed  to  much  abuse, 
and,  in  the  case  of  chil^ttn,  it  might  be  very  dswr^ln  and  proper 
that  the  btber  shoold  have  it  in  his  power  to  giant  life  estates  bt  his 
patecnal  inbsritaBOe  to  all  his  children  in  soccessicnu  The  propriety 
of  limithig  the  nnmbar  of  lives  was  much  discussed  recently  beibre 
the  But^A  Rial  Property  CkmmutioMT*.  The  objection  to  a  large 
nomber  of  fives  is,  that  it  increases  the  chance  of  kee|ung  the  estate 
locked  up  from  circulatitA  to  the  moat  extraded  limit  of  human  lifh ; 
anJ  very  respectable  c^nions  are  in  fcveer  of  a  resttictiwi  to  the  es- 
teet  of  two  w  lluee  Bves  enly,  htMttth*  Ktenf  tht  partiti  inwU- 
rtMtor  l»«A««  J{^  siAitMinqrbe  fimt-  The  New-Vork  ststnte 
baa  carried  the  mtrictien  toe  lar. 
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tator  meant  thRt  the  limitation  over  was  to  take  effect  on 

Ifulure  of  issue  livag  at  the  tme  of  the  death  of  the  penoa 
named  u  the  fiiBt  taker,  then  the  contingency  detennines 
at  his  death,  and  ns  rule  of  law  is  bn^en,  and  the  execu- 
tory devise  is  sustained.  The  difficult  and  vexed  question 
which  has  so  often  been  discussed  bj  the  courts  is,  whether 
the  testator,  by  the  words  dymg-  imthotU  itnie,  or  by  wwds 
of  similar  import,  and  with  or  without  additional  eiives- 
sions,  meant  a  dying  without  issue  living  at  the  time  of  the 
death  of  the  6rst  taker,  or  whether  he  meant  a  general  or 
indefinite^  failure  of  issue.  Almost  every  case  on  wills, 
with  remainders  over,  that  has  occurred  within  the  last 
two  centuries,  alludes,  by  the  use  of  such  expressions,  to 
the  failure  of  iarae,  ^tber  de6nitety  or  indefinitely. 

A  definite  failure  of  issue  is  when  a  precise  time  is  fixed  by 
theml  fc»-  the  feilure  of  issue,  as  in  the  case  of  a  devise  to  A., 
bdl  if  he  diet  withoat  lawfid  iame  livittff  at  the  rtme  of  his 
feOJi.  An  indefioite  failure  of  issue  is  a  proposition  the 
very  converse  of  the  other,  and  means  a  failure  of  issue, 
whenever  it  shall  happen,  sooner  or  later,  without  any 
fixed,  certain,  or  definite  period  within  which  it  must  htqi' 
pen.  It  means  the  period  when  the  issue,  or  descendants 
of  the  first  taker,  shall  become  extinct,  without  reference 
to  any  particular  time,  or  any  particular  event ;  and  an  ex- 

(ecutory  devise,  upon  such  an  indefinite  failure  of  issue,  is 
void,  because  it  might  tie  up  property  for  generations.  A 
devise  in  fee,  with  remainder  over  upon  an  indehnite 
faihire  of  issue,  is  an  estate  tail,  and  in  order  to  support  the 
remainder  over  as  an  executory  devise,  and  to  get  rid  of 
the  limitation  as  an  estate  tail;  the  courts  have  fi^ueatly 
laid  hold  of  slender  circumstances  in  the  will,  to  etude  or 
escape  the  authority  of  adjudged  cases.  The  idea  that 
testators  mean  by  a  limitation  over  upon  the  event  of  thi ' 
first  taker  dying  without  issue,  the  failure  of  issue  living  al 
his  death,  is  a  very  prevalent  one,  but  it  is  probable  that, 
in  most  instances,  testators  have  no  precise  meaning, 
the  subject,  other  than  that  the  estate  is  to  go  over  if  the 
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first  tRker  has  do  posterity  to  enjoy  it  Tf  the  questioo  wasl 
to  be  put  to  a  testator,  whether  he  meant  by  his  will,  that  if] 
his  SOD,  the  first  taker,  should  die  leaving  issue^  and  that! 
issue  should  become  extinct  in  a  month,  or  a  year  aAer^| 
wards,  the  remainder  over  should  not  take  eSect,  he  would, 
probably,  in  most  cases,  answer  in  the  negatire.  In  the 
case  of  a  remainder  over  upon  the  event  of  the  first  de- 
visee dying  toitkoat  lawJvJ  itiue.  Lord  Thurlow,  following 
the  whole  current  of  cases,  held  the  limitation  over  too  re- 
mote, and  observed,  that  he  rather  thought  the  testator 
meant  the  remainder  persons  to  take  whenever  there  should 
be  a  fiiiiure  of  issue  of  the  first  taker/  Lord  Macclesfield 
declared,"  that  even  the  technical  rule  was  created  for  the 
■purpose  of  supporting  the  testator's  intention.  If,  says  he, 
I  lands  be  devised  to  A.,  and  if  he  dies  without  issue,  then  to 
I  B.,  this  gives  an  estate  tail  to  the  issue  of  the  devisee.  And 
I  this  construction,  be  observes,  "  is  contrary  to  the  natural 
'  import  of  the  expression,  and  made  purely  to  comply  with 
tbe  intention  of  the  testator,  which  seems  to  be,  that  the 
land  devised  should  go  to  the  issue,  and  their  issue,  to  all 
generations."  So,  in  Tenntf  v.  Agar,'  the  devise  was  to 
Uie  SM)  and  daughter  in  fee,  but  if  they  should  ha|>pen  to 
tUe  withaut  havmg  any  child  or  itme  laafuUy  begotten,  then 
remainder  over,  hotd  Ellenborough  said,  that  nothing  I 
could  be  clearer  than  that  the  remainder-man  was  not  in-  I 
tended  by  the  testator  to  take  any  thing  until  tbe  issue  of  I 
the  son  and  daughter  were  all  eitinct,  ond  tbe  remainder  | 
over  was,  consequently,  void.  The  same  construction  of 
tbe  testator's  real  intention  was  given  to  a  wilt  io  BeSsv, 
Q31etj^^  where  there  was  a  devise  to  the  sons,  and  if 
either  should  die  without  lawful  issue,  his  part  to  be  divided 


a  JeSery  v.  Spri|^,  1  Cbx'«  Cat*,  63. 
i  Pleydell  v.  Pley dell,  1  P.  ffW.  760. 
c  M  EiuVt  Rep.  363. 
d  5  Raadolpk,  973. 
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unoDg  the  siirvivmi.    Mr.  Jiutice  Carr  declared,  that  the 

tentator  meant  that  the  land  given  to  each  aon  aboald  be 

enjoyed  by  the  family  of  that  aon,  ao  Img  a«  any  branch 

f  trf"  it  remained.    He  did  not  mean  to  aay,  "  yoa  have  the 

land  <^  C.  if  be  has  no  child  living  at  kit  deotA,  but  if  be 

leave  a  child  you  ihall  not  have  it,  though  the  child  dies 

the  neit  hour."    A  father,  as  he  justly  observed,  is  not 

prompted  by  sndi  motives. 

■    The  opinioDS  of  these  distingnisbed  judges  would  seem 

flto  prove,  that  if  the  role  of  law  dq>ended  upon  the  real 

H&ct  of  intention,  that  mtentioo  would  still  be  ap«a  to  dis- 

llcaBaioD,  and  depend  very  much  upon  other  drcnmstaDces 

'lend  expreasioni  in  the  will,  in  addition  to  the  usual  words. 

The  series  of  cases  in  the  English  law  have  been  nniform 

from  the  time  of  the  Year  Books  down  to  the  present  day, 

in  the  recognition  of  the  rule  of  law,  that  a  devise  in  fee, 

with  a  remainder  over  if  the  devisee  dies  without  israe,  or 

bens  of  the  body,  is  a  fee  cut  down  to  an  estate  tail,  aad 

the  limitation  over  is  void,  by  way  of  eiecntcwy  devise,  as 

being  too  remote,  and  founded  on  an  ind^nite  fiuhue  of 

issue.*    The  general  course  of  American  authcnities  woold 

seem  to  be  to  the  same  effect,  and  the  se^ed  English  nde 

of  ctHutructioo  is  conndered  to  be  equally  the  settled  mle 

of  law  in  this  country ;  though,  periiaps,  it  is  not  deemed 


a  The  mnaber  of  mass  in  which  that  p«&t  has  been  reiaed,  and 
diacoaaad,  ud  adjudged,  ia  eztraor^iiaiy,  and  the  leading  ones  an 
bere  collected  for  the  gratificatioD  of  the  curiositj  of  the  atndeat. 
AtiUt,  3fi  Edw.  m.  pt.  14.  Sondaj'B  case,  9  Co.  197.  King  v. 
Rnmbail,  Cro.  Joe.  448.  Chadock  t.  Cowlf,  ibid.  fl95.  Holmea  v. 
If eynel,  T.  Bofm.  452.  Forth  v.  Cha|mian,  I  P.  Wmt.  6S3.  Biice 
V.  Smith,  WUU^  Rep.  I.  Hope  t.  Tajrlor,  1  Burr.  tt^.  908.  At- 
tonwy  Genertl  v.  Ba;lej,  3  Btv.  5S3.  Kiugfat  v.  EQu,  ibid.  STO. 
Doe  T.  Fonnereao,  Any.  lUp.  504.  Denn  v.  Slater,  6  Term  Jbp. 
3S5.  Doo  V.  ttiven,  iTWm  B4p.  ne.  Doe  t.  BDie,  9  jeiur*il4>- 
3SX.  Tenny  t.  Agar,  it  EoH'i  tUp.  253.  Romillf  v.  June*. 
6  Taunt.  Rtp.  SS3.     Bartow  t.  Salter,  17  Fuey"/  Rip.  479. 


Dig,- red  by  Google 


I 


Leclun  LXl.]        OF  BEAL  PROPERTY.  271 

of  quite  bo  atublxxB  a  nature,  aod  ia  more  flexible,  and 
more  easily  turned  aside  by  the  force  of  elight  additional 
expressions  in  the  will*  The  Engli^  rule  haa  been  ad- 
hered to,  and  has  not  be^i  permitted,  either  in  England  or 
in  this  country,  to  be  affected  by  such  a  variation  in  the 
words  of  the  limitation  over,  as  dying  wiUiout  Utmng 
issue  ;*>  nor,  if  the  devise  was  to  two  or  more  persons,  and 
if  ^ther  should  die  without  issue,  the  ntmeor  should  take.* 
But  if  the  limitation  over  was  upon  the  first  taker  dying 
without  issue  Uvmg,  it  was  held,  so  long  ego  as  the  case  ^ 
FeUt  V.  Brown,^  that  the  will  meant  issue  living  at  the 
death  of  the  first  taker,  and  the  limitation  over  was  not  too 
ri'mote,  but  good  as  an  executory  devise.  The  same  con- 
struction  wa«  given  to  &  will  when  the  limitation  over  was 
upon  the  event  of  the  first  taker  dying  without  leaving 
issue  behind  him  ;'  or  where  the  will,  in  a  bequest  of  per- 
sonal estate  only,  was  to  two,  and  upon  either  dying  with- 
out chSdrat,  then  to  the  survivor ;'  or  when  the  first  taker 
should  die  and  Unxae  no  ittue,  then  to  A.  and  B.,  who  were 
m  e»«,  or  the  ntnnDor,  and  were  to  take  li^e  ertotaf  oidy^ 


a  For  tbe  atiict  efiect  of  the  rule,  see  Ide  v.  Ide.SJIfdw.  Rep.  fiOO. 
OBUam  V.  D&nam,  7  Harr.  ^  John*.  230.  Newton  v.  OriffiUi,  1  Harr. 
4  am.  111.  BjdooT  T.  SyJnoT,  3  JUtir/.  169.  .Cut«r  v.  Tyler, 
1  QUI,  143.  Hill  V.  Bnmw,  3  Hid.  34Z.  Bella  v.  Gillespie,  6  Am- 
dolph,  273.  Brokddiu  v.  Turner,  3>id.  308.  Dstin  v.  Wood,  Cemi- 
ran  ^  J/bne.  £q>.  COS.     Crugei  v.  Htjwud,  2  Deutmu.  94. 

6  Poith  V.  Cbapsuui,  1  P.  Win*.  863.  RomiUy  v.  Junes,  6  Tatmt. 
Rtp.  263.  Daintry  v.  Daintiy,  B  Ttm  R^.  307.  Croly  v.  Croly, 
I  BoUy,  1.  Cur  v.  Porter,  1  MCord^i  Ck.  Rep.  60.  Newton  v. 
Griffitli,  1  Oar.  If  GUI,  111. 

e  Cludock  V.  Cowly,  Cro.  Joe.  896.  Newton  v.  Giiffith,  1  Barr. 
4-  OiU,  in.  Betb  v.  Gillespie,  5  Rimdotpk,  273.  BroedduB  v.  Tur- 
ner, ibid.  308. 

d  Cro.  Joe.  590. 

«  Porter  v.  Brmdley,  3  Ttrm  Rep.  143. 
/  Huffheev.  Seyer,  1  P.  Wmt.  S33. 

g  Roe  V.  JeSrf^,  7  Ttrm  Rep.  489. 
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or  when  the  first  taker  should  happen  to  die,  and  teace  ne 
child  or  children* 
The  dispositioD  in  this  country  has  been  equally  stroi^, 

I  and,  in  lome  instances,  much  more  efiectaal  than  that  in 
the  English  courts,  to  break  in  upon  the  M  immemorial 
conatruction  on  this  subject,  and  to  sustain  the  hmitation 
over  as  an  executory  devise.  In  Morgan  v.  Morgan^  the 
limitation  over  was  upon  dying  vnthotU  children,  th«i  over 
to  the  brotheri  of  the  first  taker,  and  it  was  held  to  mean 
children  Uvtng  at  the  death  of  the  first  taker.  So,  in  Den 
V.  Schenck,'  the  words  creating  the  remainder  over  were, 
if  any  of  the  children  should  happen  to  die  without  any 
issue  dUve,  such  share  to  go  to  the  furctnors,  and  it  was 
held  to  be  good  as  an  eiecutoiy  devise.  The  case  of  An^ 
derion  v.  Jachion^  was  discussed  very  elaborately  in  the 
courts  in  New-York,  and  it  was  finally  decided  in  the  Court 
of  Errors,  that  after  a  devise  to  the  sons  A.  and  B.  in  fee, 
the  limitatitm  that  if  either  should  die  without  lawjid  unir, 
his  share  was  to  go  to  the  ntrtneor,  was  good  as  an  execu- 
tory devise,  because  there  was  no  estate  tail  created  by 
these  words,  but  the  true  construction  was  a  failure  of  issue 
living  at  the  death  of  the  first  taker.* 


a  Doev.  Webber,  1  Barnv,.^  Aid.  713. 

6  6Day,617. 

e  3  BaUttiet  Rtp.  29. 

d  16  JoAfit.  Aep.  382. 

e  The  deoaion  of  Atdenon  v.  Jackton  rested  entirely  upon  tlw 
void  sunivor.  If  that  word  wUloot  sapport  it,  then  it  ia  an  ukxim- 
lous  and  unBmind  authoiitj.  The  preceding  words  of  the  will,  in 
that  csM,  were  those  ordinary  words  creating  an  estate  tul,  aa  de- 
dared  by  all  the  autboritieB,  andent  and  modem,  and  without  the  in- 
stanoe  of  a  mngle  exception  to  the  contrary,  according  to  the  temaii 
of  Lord  Thurlow,  and  of  Lord  Hausfield.  When  thtt  case  wu  if- 
terwards  brought  into  review  in  Wilkes  v.  Lion,  (S  Cbistn'*  A^- 
333.]  it  was  declared,  that  the  conetruction  assumed  by  the  court 
rested  upon  the  eBacA  to  be  given  to  the  word  tunivor.  The  caaee 
have  already  been  referred  to  in  which  it  has  bees  oHen  held,  that  the 
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In  Virginia,  by  statute,  in  1819,  the  rule  of  conatiuctioH 
of  devisea,  aa  well  as  deeds,  witii  contingent  timitationd 


wordsurvivor  did  sot  alt«i  the  settled  coiutTuetion  of  the  words  dym^ 
ivithout  tBBue ;  and  there  is  no  cue  in  which  it  bee  been  conetnied 
U alter  them,iuiless  there  wua  material auzili^  clrcumstatice,  ti 
initofl  v<  J«^v,  or  the  word  mrnTor  was  cotipled,  not  with  isiiie,  but 
with  cbildi«t),  in  reference  to  personal  property,  as  in  Hugha  v. 
Se^wr;  oritwu  the  case  <^  dying  without  issue  o^jee,  as  in  Dm  V. 
Schtmje,  The  case  of  AnderKm  v;  JadutM  was,  therefore,  a  stey 
taken  in  advaace  of  all  preceding  authority,  foreign  and  domestic,  ex- 
cept that  fbubd  id  the  court  bebw,  and  it  Bhilted  aiid  distuibed  real 
pWp*rty  in  the  city  of  New- York  to  a  very  Astreseing  degree.  The 
same  question,  under  the  same  will,  arose  in  the  Circuit  CoOrt  of  the 
United  States  Ibr  the  soutltem  district  of  New- York,  and  it  was  even- 
tually decided  in  the  Supreme  Court  of  the  United  States  (JacksoiiT. 
Chew.lS  IVfieat.Jt^.  153.) in  the  same  way.  But  the  court,  witfa^ 
out  undertaking  to  settle  the  question  upon  the  English  law,  consti' 
tuting  the  prior  cooution  !aw  of  New- York,  decided  it  entirely  upon 
the  strength  of  the  New- York  decisions,  as  being  the  local  law  of 
real  property  in  die  ^en  case-'  This  was  leaving  the  mtrits  of  the 
qoeation,  independent  of  the  local  decision,  untouched;  and,  there- 
fore, the  doctrine  of  the  Supreme  Court  of  the  United  Btatn  is  of  no 
authority  beyond  the  particular  cue.  If  the  same  quea^n  had  beea 
brought  np  at  the  same  term,  on  appeal  from  tbe  Circuit  Court  of  Vir- 
ginia, in  a  case  unaRected  by  statute,  tbe  deciuon  must  have  been 
directly  the  reverse,  because  tbe  rule  of  construction  in  that  sUte, 
under  like  circomstances,  is  different.  The  local  law  of  Vi^inia 
ought  to  be  BJi  decisive  in  the  one  case.as  the  local  law  of  New-York 
in  tbe  other.  The  tratamentary  dispositions  in  the  Cases  above  refer- 
red to,  from  S  RaixdolpH,  agree,  in  all  particuliirs,  with  the  caao  in 
New- York.  The  devise  in  each  was  to  the  sons,  and  if  either  should 
die  without  lawful  issue,  then  over  to  the  survivor,  and  the  question^, 
4ns  profoundly  discussed,  and  decided  in  opposition  to  the  New-York^ 
decision,  and  with  that  decision  full  before  the  court  The  federal 
jurisprudence  concerning  real  property,  under  the  operatioa  6f  the 
rule  of  dedaion  assumed  by  the  Supreme  Court  of  the  United  States, 
(and  I  do  not  welt  see  how  it  Could  have  been  discreetly  avoided,)  may, 
however,  in  proceee  of  time,  run  the  risk  of  becoming  a  system  of  in- 
congruous materials,  <<  croody  indented,  and  nhicancslly  dove- 
tailed." ' 

vot.  rv.  35 
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depeodiog  upon  Uie  dying  of  a  peraoo  without  harst  w 
llwitttwt  beire  of  the  body,  or  'atut,  or  issue  of  the  body, 
llwas  declared  to  be,  that  the  linaitatioa  should  take  efiect 
IJoD  such  dying  without  heirs  or  issue  living  at  the  time  of  the 
*ldeath  of  the  first  taker.or  bom  within  ten  montha  thereafter. 
So,  aUoiby  the  Netc-York  Revised  Statute*,^  it  is  declared, 
that  where  a  remainder  in  fee  ehall  be  limited  upon  any 
estate  which  would  be  adjudged  a  fee  tail,  acoording  to 
the  law  of  the  state  as  it  existed  before  the  riiolitioii  of  en- 
tails,  the  remainder  shall  be  valid  as  a  contingent  limitation 
upon  a  fee,  and  shall  vest  in  poasession,  on  the  death  of 
the  first  taker,  without  issue  living  at  the  time  of  hia  death. 
It  is  further  declared,  that  Whenaremainder  shall  be  limited 
to  take  effect  on  the  death  of  any  person  without  h^rs,  or 
heirs  of  his  body,  or  without  issue,  the  words  Aetri,  or  itsue, 
shall  be  construed  to  mean  heirs  or  issue  living  at  the  death 
ofthe  person  named  as  ancestor.  It  is,  however,  iurthv  pro- 
vided," that  where  a  future  estate  shall  be  limited  to  heirs, 
or  issue,  or  children,  posthumous  children  shall  be  entitled 
to  take  in  the  same  manner  as  it  living  'St  the  death  of  that 
parent ;  and  if  the  fiiture  estate  be  depending  on  the  emi- 
tingency  ofthe  death  of  any  person  without  heirs,  or  issue, 
or  children,  it  shall  be  defeated  by  the  death  ofthe  poathu- 
mous  child.  These  provisions  sweep  away,  at  once,  the 
whole  mass  of  English  and  American  adjudicati<«s  on  the 
meaning,  fnrce  and  effect  of  such  limitations.  The  a 
tute  speaks  peremptorily,  and  forces  iqiOD  the  courts  the  I 
construction  which  it  fvescribes ;  and  yet,  perhaps,  the  next  I 
words,  or  next  sentence  in  the  will,  might  show  a  decided  I 
intention  not  to  fix  the  jwriod  of  the  devisee's  death  for  I 
the  contingency  to  happen,  and  that  the  testator  hail  refe- 
rence to  the  extinction  of  the  posterity  of  the  deviMe, 
though  that  event  might  not  happen  Until  long  after  tbe 


a  JV.T.  FUtutd  Slatutet,  voL  i,  722.  a 
6  iWrf.  p.724.  Hec.30,31. 


s^^ibyGoogle 


Lecturt  UX.]        OP  REAL  PROPERTY.  275 

death  of  the  firet  taker.    And  jei,  after  all,  when  we  con- 

ndo"  tfaeendtew  discuBsions,  and  painful  learning,  and  etill 

lore  paioftil  coUioions  of  opinion,  which  have  accompa-' 

Inied  the  hiator;  of  thi§  vexatious  subject,  it  is  impossible 

■  not  to  feel  some  relief,  and  to  look  even  with  some  com- 

I  {riacency  at  the  final  settlement,  in  any  way,  of  the  litigbus 

queation  by  I^islatire  enactment.* 

The  English  oourta  kmg  since  took  a  distinction  be- 
tween aa  executory  deviae  of  real,  and  of  personal  estate, 
and  held,  that  while  the  words  dying  without  issue  made  1 
an  estate  (ail  of  real  property,  yet  that,  in  respect  to  per- 1 
sonal  property,  which  was  traanent  and   perishable,  the  I 
testator  could  not  have  intended  a  general  &ilure  of  issue,  I 
toipnia  at  the  death  of  the  first  taker.    This  distinction 
was  raised  by  hotd  Macclesfield  in  Forth  v.  Cht^man,^  and 


a  The  great  objection  to  legislative  n]lea,aad  to  sD  kinds  of  codifict- 
tkm,  when  it  nina  into  dettil,  is,  that  tlia  rules  are  not  malleable  i  they 
cauMt  accommodate  to  circumstancea; — they  are  imperative;  and 
•uoh  interference  is  the  more  queetiooable  vheo  a  permanent,  inflesi- 
bk  construction,  is  atte^^>ted  to  be  prescribed  even  for  the  words  used 
by  a  testator  in  hiawiU.  The  noted  observation  of  Lord  Ch.  J.  Wilmot, 
naturally  occurs,  that  "  the  statute  ii  like  a  tyrant,  where  he  comes 
beaiakesall  vtAi;  bnttbe  conuiionlawts  Ukea  mining  father,  and 
makes  <»ly  md  that  part  where  tbe  fault  is,  and  preserves  the  rest." 
The  difibrent  bearings  of  the  aoctions  of  tbe  JV.  r.  Bevitid  ^atuU*, 
vd.  i.  748,  sec.  S.  and  vol.  i.  784.  sec  13,  on  this  subject,  pnieent  quite 
a  contrariety  of  prescription.  In  tho  one,  every  instrument  convey- 
ing an  estate  or  interest,  must  be  carried  into  eflect  according  to  the 
witaU  of  tiu  party,  so  far  aa  that  intent  con  be  collected  from  the 
whole  instrument,  and  is  conosUnt  with  the  rules  of  law.  In  the 
other,  certain  words  thail  be  eoiutrutd  to  mean  hHrt  or  Utut  lining  at 
the  dtaA  of  the  penon  named  as  ancestor,  when,  perbape,  tbe  other 
parts  of  tbe  instrument  would  ahow  clearly,  that  the  words  were  not 
so  nwant;  or  when,  perhaps,  in  a  great  majority  of  cases,  without 
any  further  explanation,  the  testator,  under  a  comprehensive  view  of 
the  snbgeet,  never  did  so  mean,  and  would  have  reflenl«d  the  impnte- 
tira  of  such  a  conBtmclion. 

b  1  P.  fFmt.  863. 
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(4)  Of  other  wuaien  relating  to  executory  dexitt*. 

WhoMiere  is  an  eiec«toi7  devise  of  tbe  jeai  eiUte, 
and jH^«eboId  it  not,  in  ths  mean  time,  disposed  of,  ttie 
iidyrTiiiri  deBcends  to  the  testator's  heir  uatil  tbe  event 
Mppens.  So,  where  there  is  a  preceding  estate  limited, 
vith  an  executory  devise  over  of  the  real  estate,  the  inter- 
mediate profits  between  the  determination  of  tbe  fint  es- 
tate, and  the  vesting  of  the  limitation  over,  will  go-  to  du 
heir  at  law,  if  not  otherwise  appropriated  by  the  will,' 
Tbe  same  nile  applies  to  an  executor/  devise  of  tbe  per- 
""MaTeSate,  and  thie  intermediate  profits,  as  well  before 
tbe  MUte  ii  to  vert,  as  between  the  determinatioD  of  tbe 
first  estate,  and  the  vesting  of  a  subeequent  limitation,  wili 
Ml  into  tbe  residuary  personal  estate."  These  eiecutory 
iatovsts,  whether  in  real  or  personal  estates,  like  contin- 
geot  remainders,'  may  be  assigned  or  devised ;  and  they  are 
transmissible  to  tbe  representatives  of  the  devisee,  if  be 
dies  before  the  contingency  happens ;  and  they  vest  in  tbe 
representatives,  either  of  the  re&l  or  personal  estate,  as  the 
case  may  be,  when  the  contingency  does  happen.' 

In  j|le  great  case  of  l^eUvasony.  Woodford,'  it  was  tbe 
ded|n%d  doctrine,  that  there  was  no  limited  number  <tf 
liw  for  the  purpose  of  postponing  the  vesting  of  an  execo- 
tdry  interest.  There  might  be  an  indefinite  number  of 
concurrent  lives  no  way  connected  with  ibe  enjoyment  of 
the  estate,  for,  be  there  ever  eo  many,  there  must  be  a  sor^ 
vivor,  and  ^e  limitation  is  only  for  the  length  of  that  life. 


«  Pmjr's  Cksa,  Cro.  E.  878.  Hajward  t.  StJlUn^fleet,  1  Mc.  Hep. 
432.    Hopkiiu  v.  Hopkiiis,  Chm  (ea^.  TbOot.U. 

6  Chapmui  v.  Bliasel,  CoMt  Ump.  TWM,  14&.  Duke  of  Biidge- 
wsterv.  BgertOD,S  Vaty'i  Rpp.  139. 

e  Pinbuiy  v.  Elkin,  1  P.  Witu.  Ses.  Qoodright  v.  Searie,  7  Wilt. 
Stp.  99.  Ftamt  on  Exaeukiry  Dm-t,  699—535.  A*.  T.  RaiMd 
StaMtt,  ToL  i.  735.  wc.  3&.  Higden  v.  WiUisnuon,  Ow*  Imf. 
TUbot,  131.    9  Sound.  Sep.  388.  k.  note. 

i  Ayetft^iBep.trT. 
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The  pwMwe  of  accumulation  was  no  objection  to  an  exe- 
cuto^deriBe,  nor  that  the  enjoyment  of  the  subject  was 
noU^ven  to  the  penons  during  whose  Uvea  it  wasto«C0(i- 
^ulate.  The  value  of  the  thing  wa§  enlarged,  but  not  the 
time.  The  accumulated  profits  arising  prior  to  the  happen^ 
iog  of  the  contingency,  might  all  be  reserved  for  the  per* 
■ens  who  were  to  take  upon  the  contingent  event,  and  if 
the  limitation  of  the  executory  devise  was  tor  any  nonkber 
of  lives  in  being,  uid  a  reasonable  time  for  a  posthumous 
child  to  be  born,  and  twenty-one  years  thereafter,  it  wss^ 
valid  in  law.  The  devise  in  that  case  was  to  misiees  inl 
fee  during  the  lives  of  al)  the  testator's  sons,  and  of  all  the  I 
testator's  grandsons  born  in  his  lifetime,  or  living  at  his  I 
death,  or  then  in  wmtre  ta  mere.  Sot  to  receive  the  profits  \ 
daring  al)  that  time  in  trust,  and  to  invest  them  from  time 
to  time  in  other  real  estates,  and  thus  be  adding  income  to 
principal.  AlW  the  death  of  the  last  survivor  of  all  the 
enumerated  descendants,  the  estates  were  to  be  conveyed 
to  those  branches  of  the  respective  families  «f  the  nns 
who,  at  the  end  of  the  period,  should  answer  the  descrip- 
tion of  tbe  heirs  male  of  the  respective  bodies  of  the  sons. 
Th^estator'fl 'object  was  to  protract  tbe  power  of  aliena- 
t^n  by  taking  in  lives  of  persons  who  were  mere  nominees 
yvithont  any  correspondent  interest.  The  property  was 
f  thus  tied  up  from  alienation,  and  from  enjoyment,  for  three 
generations,  and  when  the  period  of  distribution  shall  ar- 
rive, the  accumulated  increase  of  the  estate  will  be  enw- 

BIOUS.*  . 

This  a  the  most  extraordinafy  instance  upon  record  of  I 
calculating  end  unfeeling  pride  and  vanity  in  a  testator,  f 
disr^arding  the  ease  and  comfort  of  his  immediate  de- 1 


a  Tbe  testator  died  in  1797.  He  left  three  eoas  uid  three  dnigh- 
tera,  and  half  a  millioii  BterUng,  on  an  sccumnkting  fvnd.  If  the  li- 
mitation  abonld  extend  to  npvards  of  IDO  years,  aa  K  XMj,  tbe  pn>- 
petty  iriU  have  amoouted  to  upwardi  of  one  hnndtediDiUionaatetling  r 
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lemduti,  fortbe  misenble  tUiAeboo  of  cDJoring  m  an- 
lieipatioo  the  weallfa  and  afsgtandizeoieDt  of  a  dktant  pas- 
leri^^Such  aa  ifoo-bearled  KlKioe  of  KltlefDetit,  bf 
in|Baf  awing  propeny  fw  so  Pong  a  peiiod,  from  aU  ttie  mea 
ymd  pnrpowa  of  aocial  life,  was  iotolefabie.  It  gaveoeca- 
ikm  to  the  statate  of  39  and  40  Geo.  III.  c  SS.  prt^liitiqg 
fiiereafter  any  peraoD  ftam  settling  or  devising  red  or  pei- 
IodbI  property,  for  the  purpose  of  accumolatioD,  by  means 
of  rents  or  profits,  for  a  longer  period  than  the  life  of  the 
grantor  or  testator,  or  twenty-one  years  after  his  death,  or 
during  the  minority  of  any  peison,  who,  under  the  deed  or 
will  directing  the  accumulation,  would,  if  then  of  fiiU  age,- 
be  entitled  to  the  rents  and  profits^ 

The  New-Tork  Reviaed  Statutex'  have  allowed  the  ac- 
cumulation of  r^its  and  profits  of  real  estate^  for  the  be- 
nefit of  one  or  more  persons,  by  will  or  deed ;  but  the  ac- 
I cumulation  must  commence  on  the  creation  df  the  estate, 
out  of  which  (be  rents  and  profits  are  to  arise,  and  it  must 
be  made  for  the  benefit  of  one  or  more  minms  then  in 
being*  and  terminate  dt  the  expiration  of  their  mintmty ; 
or  if  directed  to  commence  at  any  time  subsequ^t  to  the 
creation  of  the  estate,  it  must  commence  within  the  time 
authorized  by  the  statute  for  the  ?esting  of  future  estates,- 
and  during  the  minority  of  the  persons  for  whose  ben^t  it 
is  directed,  and  terminate  at  the  expiration  of  such  mino- 
rity.   If  the  direction  for  accumulation  be  for  a  longer  U 
time  than  during  the  minorities  aforesaid,  it  sbaH  be  T<Md  R 
for  the  excess  of  lime ;  and  all  other  directions  for  the  ae-  B 
cumulation  of  the  rents  and  profits  of  real  estate  are  void.  ■ 
It  ig.  further  prorided,  that  whenever  there  is,  by  a  valid  I 
limitation,  a  suapeose  of  the  power  of  alienation,  and  no 
provision  made  for  the  disposition,  in  the  mean  time,  of  die 
rents  and  profits,  they  ph||ll  belong  to  the  persons  presoirip 
lively  entitled  to  the  next  eventual  'iSCkte. 


1  y.  T.  Itniwd  SiabUu,  voL  i.  7X6.  sec.  37—40. 
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Tt.n  ;..«n,iY.a.Ji^^  TttUtS  and  profite  arising  on  an  estate 
giren  bjr  way  of  executory  devueTwill  pass  by  a  devise  of 
an  the  residue  of  the  estate/    But  if  these  are  not  devised, 
then  thej  are  thrown  upon  the  heir  for  want  of  some  other 
persoo  to  take  them,  and  they  attend  the  estate  in  its  descent  ' 
to  the  heir ;  and  it  is  a  settled  rule,  that  where  there  is  an  ex-  |l 
ecutory  devise  oi  a  real  estate,  and  the  freehold  is  not,  in  ■ 
the  mean  time,  disposed  of,  the  freehold  and  inheritance  % 
descend  to  the  testator's  heir  at  law,"    If  the  profits  are 
bequeathed,  and  the  land  left,  in  the  mean  time,  to  descend 

Pie  heir  until  the  contingent  limitation  takes  effect,  and 
ither  person  madie  trustee  of  the  profits,  the  heirfae- 
es  a  trustee,  and  the  rents  and  profits  will  accumulate 
s  hands  for  the  benefit  of  the  party  under  the  will/ 

M  Stm^MOa  V.  SUpbeiu,  Catu  temp.  TVbU,  SSS.  .'' 

h  Cluke  *.  Smith,  1  i^te.  798.    HopUiuv.  Hopkins, fbn«t,44. 
i^bson  V.  Lord  Hountfort,  1  Fcwy'i  Rep.  485,    Amb.  93.  S.  C. 
r  Rogen  V.  Rocb,  4  JoAnt,  Ck-  Rep,  388. 
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I.ECTURELX. 


OF  USES   AND  TRUSTS. 


(1.)  Cffutet. 

A  nuf.  !■  wljfirft  the  legal  estate  or  lands  is  in  A.,  in  ^ust, 
that  B.  shall  take  the  prc^ts,  and  that  A.  will  make  and 
execute  estates  according  to  the  direction  of  B.*  Before 
the  statute  of  uses,  a  use  was  a  mere  confidence  in  a  friend, 
to  whom  the  estate  was  conveyed  by  the  owner  without 
consideration,  to  dispose  of  it  upon  trusts  designated  at  tiie 
time,  or  to  be  afterwards  appointed  by  the  real  owner. 
Bg^jtuUautM  was,  to  all  intents  and  purposes,  the  real 
owner  of  tfae  estate  at  law,  and  the  ceitui  que  use  had  only 
a  confidence  or  trust,  for  which  he  had  no  remedy  at  the 
common  law. 

Uses  existed  in  the  Roman  law,  under  the  name  of  jCdet 
commiuat  or  tnuts.  They  were  introduced  by  testators  to 
evade  the  municipal  law,  wRIRnmOmmRnb  persons,  as 
exiles  and  strangers,  from  being  heirs  or  legatees.  The  in- 
heritance or  legacy  was  given  to  a  person  competent  to 
take,  in  trust,  for  the  real  objects  of  the  testator's  bounty. 
But  such  a  confidence  was  precarious,  and  was  called  by 
the  Roman  lawyers  jui  precarium,  for  it  rested  entirely  iu 
the  good  futh  of  the  trustee,  who  was  under  no  legal  obit 
gation  to  execute  it  To  invoke  the  patronage  of  the  em- 
peror in  favoar  of  these  defenceless  trusts,  they  were  ere- 


«  Oil&erfon  Uiei,^.  ^■ 
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ated  under  an  ^peal  to  him,  as  rogoteper  iobttam,  or  per 
forttmam  AvgmtL  Augustus  was  flattered  bj  the  appeal, 
and  directed  the  pnetor  to  afford  a  remedy  to  the  cesfid 

Iftfe  trutt,  and  these  fiduciary  interests  increased  so  fast, 
Uiat  a  special  equity  jurisdiction  was  crested  to  eolimie- 
ibe  performance  of  the  trusts.  This  "  particular  cbancel- 
lor  for  uses,"  as  Lord  Bacon  terms  him,  who  was  charged 
with  the  support  of  these  trusts,  was  called  prator  jtd/ei 
comaa»$ariu».*  Iftbe  testator,  in  his  will,  appointed Titias 
to  be  bis  heir,  and  requested  him,  as  socn  as  be  sboold 
enter  upon  the  inheritance,  to  restore  it  to  Cains,  he  was 
bound  to  do  it,  in  obedience  to  the  trust  rep<Med  in  laai. 
The  Emperor  Juetioian  gave  greater  efficacy  to  the  le- 
I  irnedy  against  the  trustee,  by  authoriziog  the  pnetor,  in 
cases  where  the  trust  could  not  otherwise  be  proved,  to 
make  the  heir,  or  any  legatee,  disclose  or  deny  the  tmit 
upon  oath,  and  when  the  trust  appeared,  to  compel  tfae 
performance  of  iL** 

Tho^nglish  ecclesiastics  borrowed  uses  from  the  Ac- 
man^w,  and  intrpduced  them  into  England  in  the  reign 
ow^ward  III.  or  Richard  11,,  to  evade  tfae  atatoteafrf 
^lortmain,  by  granting  lands  to  thira^aTOmmi!?ns^^^ 
rel^mu  huwLS,  and  which  the  clerical  ebancellon  hdd 
to  be  jidei  commuta,  and  binding  in  conscience.'     When  I 
this  evasion  of  law  was  met  and  suppressed  by  the  statate  | 
of  15  Rich.  II.,  uses  were  applied  to  save  lands  from  the  I 
e&cts  of  attainders  ;  for  the  use,  being  a  mere  right  in  I 
equity  to  the  profits  of  land,  was  exempt  from  ieudal  re- 
sponsibilities, end  uses  were  afterwards  applied  to  a  varied' 
of  purposes  in  the  business  of  civil  life,  and  grew  up  into  a 
refined  and  regular  system.    They  were  required  by  the 


a  Iiul.  2.  as.  1 .     Ftnmiu,  h.  t.     Bacon  on  the  Statute  of  Otet,  Lair 
TratU,  p.  315. 
b  hiMl.  S.  93.  IS. 
c  3  Blach.  Com.  SSfl.    Sandert  an  Uset  ami  Tnafi.  p.  14. 
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advancing  state  of  society,  and  the  growth  of  cwnm^ce. 
■I  The  simplicity  and  strictness  of  the  commoo  law  would 
Inot  admit  of  secret  transfers  of  property,  or  of  dispositions 
I  of  it  by  will,  or  of  those  family  settlements  which  becams 
9  conv^iieat  and  desirable.  A  fee  could  not  be  mounted 
upon  n  fee,  or  an  estate  madeio  sKiH  irom  one  person  to 
another  by  matter  ex  post  facto ;  nor  could  a  freehold  be 
made  to  commence  m  Jvtaro,  or  an  estate  spring  up  at  a 
future  period  independently  of  any  other,  nor  couM  a 
power  be  reserved  to  limit  the  estate,  or  create  charges  on 
it  in  derogation  of  the  original  feoffment  All  such  refine- 
ments  were  repugnant  to  the  plain,  direct  mcMeoT^eSII^, 
natural  to  sunpiD  RRnnetfr  and  unlettered  ages.  The 
doctrine  of  livery  of  seisin  rendered  it  impracticable  i 
raise  future  uses  upon  feoffment,  and  if  a  person  wished  t 
create  an  estate  for  life,  or  in  toil,  in  himself,  k 
obliged  to  convey  the  whole  fee  to  a  third  person,  and  then  * 
take  back  the  interest  required.  Conditions  annexed  to 
the  teoffment  would  not  answer  the  purpose,  for  none  other 
than  the  grantor,  or  his  heir,  could  enter  for  the  breach  of 
it ;  and  the  power  of  a  freeholder  to  destroy  all  contingent 
estates  by  feoffinent  or  fine,  rendered  all  such  Aitare'iimita- 
tions  at  common  Ian  very  precarious. 

The  &cility  with  which  estates  might  be  modified,  and 
{Jmn  interests  secured,  facilitated   the  growth  of  uses, 
m\ac\i  were  so  entirely  different  in  their  character  from  the 
r  stern    and    unaccommodating  genius  of   feudal   tenure- 
Uses,  said  Lord  Bacon,  *'  stand  upon  their  own  reasons, 
utterly  differing  from  cases  of  possession."*    They  were  I 
well  adapted  to  answer  the  venous  purposes  to  which! 
estates  at  common  law  could  not  be  made  subservient,  by  I 
means  of  the  relation  of  trustee  and  cettm  que  use,  audi 


aBaton'iLav  Traelt,3i0.  hori  Bafsoa'a  reading  oa  the  Statute  i^ 
i/fu,  has  a  scholaatie  and  quaint  air  pervading  it ;  but  it  U  very  in- 
■^ructive  to  read,  because  it  ta  pTofoun^y  intoUigent- 
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bf  Ae  power  of  diiqK»ing  of  iik«  by  will,  nod  by  nwant  of 
ihifting,  eeeondar)',  cootingeBt,  apriogiog,  and  multiiig 
lUM,  and  by  the  reserratioa  of  a  power  to  revoke  the  uaei 
<^  the  estate,  and  direct  others.  These  were  piiable  qua- 
lities belonging  to  lues,  and  which  were  utterly  uBknown 
to  the  common  law,  and  grew  up  under  the  more  libera),  r 
and  more  cultivated  principles  <^  equity  juriq>nideDce; 

The  contrast  between  uses  and  estates  at  law  wsi  ex- 
trenely  striking.  When  uses  were  created  before  the  sta- 
tute of  uses,  there  was  a  confidence  that  the  feoffee  would 
suffer  the  feoffor  to  take  the  pro6tB,  and  that  the  feofiee, 
upon  the  request  of  the  feofibr,  or  notice  of  his  will,  wouU 
execute  the  estate  to  the  feoffor  and  bit  heirs,  or  according 
to  his  directions."  When  the  direction  was  coinplied  with, 
IS  essentially  a  conveyance  by  the  feoffor,  through  his 
agent  the  feo^e,  who,  though  even  an  inlant  or  feme  go- 
vert,  was  deemed  in  equity  competent  to  execute  apow, 
and  appoint  a  use.  The  existing  law  of  the  laiKi  was 
equally  eluded  in  the  selection  of  the  appointee,  who  migfat 
be  a  corporation,  w  aUen,  or  traitor,  and  in  the  mode  of 
the  direction,  which  might  be  by  parol. 

Ji£tbe  feoffee  to  uses  was  the  legal  owner  of  the  estate, 
hoMna  exposed,  in  his  estate,  to  the  ordinary  le^  claims, 
dnts,  and  forfeitures  ;  but,  to  avoid  this  inconvenience,  the 
Hoffees  were  numerous,  and  when  the  number  became  re- 
duced, a  new  feoffment  was  made  to  other  feoffees  to  the 
subneting  uses.  When  uses  were  raised  by  conveyances 
at  common  taw  operating  by  transniBtation  of  poseaeion  ; 
the  uses  declared  in  such  cwiveyances  did  not  require  a 
consideration.  The  real  owner  had  devested  himself  of, 
the  legal  estate,  and  the  person  in  whom  it  was  vested,  i 
being  a  mere  naked  trustee,  equity  held  him  bound  in  con- 


n  Lord  Bacon  says,  that  these  properliee  of  an  use  were  exceed- 
iDgly  well  set  forth  b;  ^otnwky,  J.,tD  acasein  36  EKi.  to  whirJi  hr 
refers. — Baeon'*  Lam  TVncb,  307. 
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science  to  execute  the  directions  of  the  dcnor.    If,  how- 
ever, no  uses  were  declared,  then  the  feofiee,  or  releasee, 
(took,  to  the  use  of  the  feoffor  or  releasor,  to  whom  the  nse 
resulted ;  for  if  there  was  oo  consideration,  and  no  decla- 
ration of  4ue8,  the  law  would  not  presume  that  the  fcoSbr 
or  releasor  intended  to  part  whh  the  use.     But  in  the  case 
of  covenants  to  stand  seiwd,  and  of  a  bargain  and  sale, 
which  did  not  transfer  the  possession  to  the  covenantee,  or 
bargainee,  the  inheritance  remained  in   the  cootracting| 
puty ;  and  itwas  a  mere  contract,  which  a  court  of  equity  1 
would  Bat  enforce,  when  it '  was  a  mere  nudiim  pactuml 
without  cooflideratioo.     The  same  prmciple  applied  to  the 
case  of  a  release,  which  was  a  conveyance  operating  at 
common  law.'     Uses  were  alienable  without  any  words  of- 
limitatioa  requisite  to  carry  the  absolute  mterest;  for,  not 
being  held  by  tenure,  they  did  not  come  within  the  tedioi- 
oal  rules  of  the  conunoa  law.^    A  use  night  be  raised 
after  a  limitatioii  m  fee,'  or  it  might  be  created  m  Jiaun, 
without  any  preceding  limiution ;  or  the  order  of  prions 
might  be  changed  by  shifting  luea,  or  by  powen ;  or  a  poawr 
of  revocation   might  be  reserved  to  the  grantor,  or  to  a 
stranger,  to  recall  and  change  the  uses."   ..iUsas  Mere  also! 
devisable,  as  they  were  only  dedaratioos  of  trust  binding 
in  conscience;  and  LoDd   Bacon,  in  opposition  to  liordl 

Pe,  who,  in  Chudieigh'a  core,  had  put  the  origin  of  aaes 
rely  upon  the  ground  of  irauds  invented  to  ehide  the 
iites  of  mortmain,  maintained  that  uses  were  introduced 
«t  rid  of  the  iuabyity  aj  ciimmon  law  to  devise  lands.'' 
t'fwebable  that  both  these  causes  had  their  operation* 
though,  '(he  doctrine  of  uses  eztstsd  in  the  civil  law,  and 


a  Bacon  on  V^Laui  TratU,  p.  313.     Svgdm  on  Pouert,  p.  5, 6. 
b  1  Cb.  S7.  b.  100. 1). 

e  Bfw.  Feoff,  al  uw.ph  S).'   Jmik.  Cent.  9.    Co-  St.    Cfe  UH. 
237.  a.  '  PruUm  oh  EMaUt,  vol.  i.  164. 
d  Baton't  Lme  IVactt,  p.  316. 
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would  oaturally  be  suggested  in  every  ccHnmuni^  by  the 
wants  and  policy  of  civilized  life.     Usei  were  certainly  per- 
verted to  nuBcbievoiu  purposes,  and  tbe  complaint  is  oon- 1 
stant  and  vehement  in  the  old  books,  and  particularly  in  I 
CJuuiieighU  case,  and  in  the  preamble  to  the  statute  of  I 
uses,  against  the  abuses  and  frauds  which  were  prsctiBed  I 
l^  uses  prior  to  the  statute  of  uses.     Il  was  the  intentioo 
oi  the  statute  to  eitirpate  such  grievances,  by  destroying 
the  estate  of  the  feoSee  to  uses,  and  reduciag  the  estate  in 
the  use  to  an  estate  in  tbe  land.     There  was  a  continual 
struggle  maintained  for   upwards  of  a  century,  between 
tbe  patrons  of  uses  and  the  English  Parliament,  the  one 

i constantly  madung  property,  and  separating  the  open 
legal  title  from  tbe  secret  equitaUe  ownership,  and  tbe 
other,  by  a  succession  of  statutes,  endeavouring  to  fix  tlie 
duties  and  obligaticHis  of  ownership  upon  the  cettui  que  use. 
At  last  the  statute  of  '27  Hen.  VilL,  commoaly  called  the 
statute  of  uses,  transferred  tbe  uses  into  poBseBsion  by 
turning  tbe  interest  of  the  cettui  que  ute  into  a  legal  estate, 
and  annihilating  the  intermediate  estate  of  the  feo^e,  so 
that  if  a  feoffment  was  made  to  A.  and  his  heirs,  to  the  use 
of  6.  and  bis  heirs,  B.,  tbe  cesfui  gue  ute,  became  seised  of 
tbe  l^al  estate  by  force  of  the  statute.  The  legal  estate, 
as  soon  as  it  passed  to  A.,  was  immediatdy  di«wn  out  <^ 
him  and  transferred  to  B.,  and  tbe  use,  and  the  land,  be- 
came convertible  terms. 

The  equitable  doctrine  of  uses  was,  by  tbe  statute,  turn-  I 
ed  into  the  courts  of  law,  and  became  an  additional  branch  I 
of  tbe  law  of  real  properly.     Uses  had  new  and  peculiar  I 
qualities  and  capacities.     They  had  none  of  the  lineaments  | 
of  tbe  feudal  system,  which  had  been  deeply  impressed 
upon  estates  at  common  law.     Their  influence  was  suffi- 
aent  to  abate  the  rigour,  and,  in  many  respects,  to  destroy 
tbe  simplicity  of  the  ancient  doctrine.     When  the  use  wasH 
changed  firom  an  equitable  to  a  legal  interest,  the  samel 
qualities  which  were  proper  to  it  in  its  fidndary  state,  foI-H 
lowed  it  when  it  became  n  legal  estate.     The  estatrt  in  the|| 
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use,  when  it  became  an  interest  in  the  land,  under  the  sla- 

Itute,  became  liaUe  to  al]  those  rules  to  which  common 
law  estates  were  liable,  but  die  qualitiet  which  had  attend- 
ed uses  in  equity,  were  not  separated  from  them  vrhen 
they  changed  their  nature,  and  became  an  estate  in  the 
land  itseir     If  they  were  contingent   in   their  fiduciary 
state,  they  became  contingent  interests  in  the  land.    They 
were  stifl  liable  to  be  overreached  by  ^e  exercise  of  pow> 
ers,  and  to  be  shifted,  and  to  ceaae,  by  clauses  of  cetser  in- 
swted  in  the  deeds  of  settlement     The  statute  transferred 
the  use,  with  its  accompanying  conditions  and  limitations,  | 
into  the  land.*     Contingent,  shilling,  and  springing  uses,  I 
presented  a  method  of  creating  a  future  interest  in  land,  I 
and  executory  devises  owed  their  origin  to  the  doctrine  of 

(shifting  <H  springing  uses.     Rm  paa  riiffhr  from  executory 
devises  in  this  respect ;  that  there  must  bT  a  person  seised  V 
to  the  uses  when  the  contingency  happens,  or  they  cannot    *,, 
be  executed  by  the  statute.     If  the  estate  of  the  feoffee  to 
such  uses  be  destroyed  by  aliaiation  or  otherwise  before 
the  contingency  arises,  the  use  is  destroyed  for  ever,  where- 
as, by  an  executory  devise,  the  freehold  is  transferred  to 
the  future  devisee.^    Contingent  uses  are  so  far  similar  to  I 
conting^d  remainders,  that  they  also  require  a  preceding! 
estate  to  support  them,  and  take  effect,  if  at  all,  when  tho| 
preceding  estate  determines.    The  statute  of  uses  me8nt| 
to  exclude  all  possibility  of  future  uses,'  but  the  necessity 
of  the  allowance  of  free  modifications  of  property,  intro- 
doced  the  doctrine,  that  the  use  need  not  be  executed  the 
instant  the  conveyance  is  made,  and  that  the  <^>eratioD  of 


a  Brent's  caw,  2 />on.  16.    Hanwoad,  J.,3  ^mi  73.    PreHonoa 
El0tt»,  voL  i.  IS5,  156.  158. 
b  a  Bladu.  Com,  334,    Feame  oa  Execvionj  Dnitwi,  by  Poweli, 

c  Baton  on  lAw,  Lav>  TVort*,  335.  3*0. 
Vol.  l\\  .-JT 
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|ltbe  statute  might  be  suspended  until  the  tue  Bbould  ame, 
IfproTided  the  suspension  was  confiaed  within  reasonaUe 
Mimits  as  to  time.*     In  the  Duke  of  NorfoUi't  case^  Lord 
■Notttngham  was  of  opinion,  (as  we  have  already  seen,) 
*  that  there  was  no  inconvenience,  nor  any  of  the  miscbie& 
of  a  perpetuity,  in  permitting  future  uses,  under  the  various 
names   of  springing,  shifting,  contingent,  or  secondary 
uses,  to  be  limited  to  the  same  period,  to  which  the  law 
pennits  the  vesting  of  an  executory  devise  to  be  postponed.  ■ 
Uses  and  devises  became  parallel  doctrines,  and  what,  in  I 
the  one  case,  was  a  future  use,  was,  in  the  other,  an  execu- 1 
tory  devise. 

.    We  statute  having  turned  uses  into  l^al  estates,  they 
«pe  thereafter  conveyed  as  legal  estates,  in  the  same  man* 
^er,  and  t^  the  same  words.''    The  statute  intended  to 
/have  destroyed  uses  in  their  distinct  slate,  but  it  was  not 
the  object  of  it  to  interfere  with  the  new  modes  of  convey- 
ance to  uses,  and  the  manner  of  raising  uses  out  of  the 
seisin  created  by  a  lawful  transfer,  stood  as  it  had  existed 
before.    If  it  was  really  the  object  of  the  statute  of  uses  I 
to  abolish  uses  and  trusts,  and  have  none  other  than  Uffi  I 
estates,  the  wants  and  convenience  of  mankind  have  tri-  1 
umphed  over  that  intentitm,  and  the  beneficial  and  ostensi-  I 
ble  ownerships  of  estates  were  kept  as  distinct  as  ever. 
The  cestut  que  use  takes  the  legal  estate  according  to  such 
quality,  manner  and  form,  as  he  had  in  the  use.     The  com* 
plex  and  modified  interests  annexed  to  uses  were  engrailed 
upon  the  legal  estate,  and  upon  that  principle  it  was  held 
to  be  competent  in  conveyances  to  uses,  to  revoke  a  fw- 
mer  limitation  of  a  use,  and  to  substitute  others.     The 
classification  of  uses  into  shifting,  or  secondary,  springing, 
and  future,  or  contingent,  and  resulting  uses,  seems  to  be 


a  Dyer,  3.  in  BaweU  and  Lncae"  cttae,  2  Lma.  221.  Holt,  Ch.  J-  m 
Davis  V.  Speed,  12  JHod.  Rf.  98.    2  Snlh.  675.  9.  C. 
h  Wmaf  Rep.  IflO. 
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iJKeaaaiy  to  distinguieh  with  precinoD  their  nice  and  vary- 
jBg  characterB,  and  they  all  may  be  included  under  the  ge* 
jmerai  denomination  of  future  uses. 

(1.)  Shifiirig,  or  lecondary  useif  take  eficct  in  derogatioih^ 
of  Bonie  other  estate,  and  ^^imer  limited  by  the  deed 
creating  them,  or  authorized  to  be  created  by  some  person 
named  in  it.  Thus,  if  an  estate  be  limited  to  A.  and  his 
heirs,  with  a  proviso,  that  if  B.  pay  to  A.  100  dollars,  by  a 
given  time,  the  use  to  A.  shall  cease,  and  the  estate  go  to 
B.  in  fee,  the  estate  is  vested  in  A.,  subject  to  a  shift- 
ing or  secondary  use  in  fee  in  B.  So,  if  the  proviso  be, 
that  C.  may  revoke  the  use  to  A.,  and  limit  it  to  B.,  then 
A.  is  seised  in  fee  with  a  power  in  C.  of  revocation  and 
limitation  of  a  new  use.*  These  shifting  uses  are  common^ 
in  all  settlements,  and  in  marriage  settlements  the  first  use 
is  always  to  the  owner  in  fee  till  the  marriage,  and  then  to 
other  uses.  The  fee  remains  with  the  owner  until  the 
'  marriage,  and  then  it  shifts  as  uses  arise.  These  shifting 
uses,  whether  created  by  the  original  deed,  or  1^  the  exer- 
cise qS  a  power,  must  be  confined  within  proper  limits,  so 
Ba  not  to  lead  a  perpetui^,  and  which  is  neatly  defined  by 
Sir  Edward  Sugden,**  to  be  such  a  limitation  of  property 
jnders  it  unalienable  beyond  the  period  allowed,  by 
If,  therefore,  the  object  of  the  power  be  to  create  a 
Kpetuity,  it  is  void.*  And  yet,  in  England,  it  is  welt  set- 
fted,  that  a  shifting  use  may  be  created  after  an  estate  tail, 
'  and  the  reason  given  is,  that  such  a  limitation,  to  lake  effect 
at  any  remote  period,  has  no  tendency  to  a  perpetuity,  as 
the  tenant  in  tail  may,  when  he  pleases,  by  a  recovery,  de- 
feat the  shifting  use ;  for  the  recovery  bars  and  destroys 
every  species  of  interest  ulterior  to  the  tenant's  estate.    It 


a  Bro.  Faoff.  al  Um,  339.  «.  p].  3D.    Huttoo'e  case,  Dyer,  tIA.  b. 
OtOcrf  on  U*e*,  by  Sugdm,  1S3 — 5. 
h  QUheH  on  Uia,  by  Sugtkn,  960.  note. 
"  f  pcncer  v.  Dulte  of  Harlborougb,  5  Bro.  P.  C.  59S. 


[ 

\ 


Dig,- red  by  Google 


OF  REAL  raOPERTV.  [Put  VI. 

■9  tmjsm  pnnciple  that  a  powei  of  nle  or  eicfaange,  m 
r  of  ■Uict  setUemeDt,  are  TiUd,  tfaou^  not  confined 
;  period  allowed  tor  nupeoding  alienaticHi,  |»oTided 
e  eatale  be  regolarij  limited  in  taJL'  Sbiftiog  and  secon- 
dary nset  may  be  created  by  the  eiecutioii  of  a  power;  as 
if  an  estate  be  limited  to  A.  in  fee,  with  a  power  to  B.  to 
revoke  and  limit  new  uses,  and  B.  etercises  the  poweT,tbe 
uses  created  by  him  will  be  shifUng  or  secMidary  in  refe- 
renoe  to  A.*s  estate,  but  they  must  receive  Uie  Bame  con- 
stmctioti  as  if  they  had  been  created  by  tbe  <Higinal  deed. 
^3.^  Sprineme  hms  are  hmited  to  arise  on  a  fiituie  event, 
where  no  preceding  estate  is  limited,  and  they  do  not  lake 
effect  io  derqgation  c^  any  preceding  interesL  If  a  grant 
be  to  A.  io  fee,  to  the  use  of  B.  in  fee,  aft»  the  fint  day  of 
January  next,  this  is  an  instance  of  a  springing  use,  and  no 
use  arises  until  the  limited  period.  The  use,  ia  the  mean 
time,  remits  to  the  grantor,  who  has  a  determinable  fee,'' 
A  qvinging  use  may  be  limited  to  arise  within  the  pniod 
allowed  by  law  in  the  ca«e  of  an  executwy  devise.  A  pa- 
aon  may  covenant  to  stand  seised,  or  bargain  and  sell,  to 
the  use  of  another  at  a  fetore  day.'  These  springing  uses 
may  be  raised  by  any  ferm  of  conveyance,  but  in  ooDvey- 
ancea  which  operate  by  way  of  transmutatiMi  of  posses- 
sion, afl  a  feofiineat,  fine,  ot  deed  of  lease  and  release,  tbe 
estate  must  be  conveyed,  and  the  use  be  rwed  out  of  the 
seisin  created  in  tbe  grantee  by  the  conveyance.  A  feolT- 
ment  to  A.  in  fee,  to  the  use  of  B.  in  fee',  at  tbe  death  of 
C,  is  good,  and  tbe  use  would  result  to  the  feoffor  ontil  the 
springing  use  took  effect  by  the  death  of  C.''    A  good 


a  Nicbolls  v.  Shefficlil,  2  Bro.  SIC.  St.  George  v.  St  George,  iu 
the  House  of  Lords,  cited  in  Gilbert  m  Uttt,  by  Sugdin,  157. 

b  Woodliffv.  Dniry,  Cro.  E.  439.     Mutton'e  case,  Dytr,  474.  b. 

c  Roe  V.  Tranner,  2  ITUi.  ««.  75.  Holt,  Ch.  J.  8  Salk.  Jtn>. 
fi75. 

rf  nUbert  on  Vtei.  bj  Sugim.  183, 1711. 
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smim^g  use  muBt  be  limited  at  once,  independently  of  ' 
jOfpteixdiag  estate,  and  not  by  way  of  remainder,'^! 
^n  then  becomes  a  contiDgeot,  and  acta  springiDg  use, and  I' 
contingent  uses,  as  we  have  already  seen,  are  subject  to  \ 
tlie  same  rules  predsely  as  contingent  remainders,  ^j^ 
other  mode  of  conveyance  by  vhich  uses  may  be  raised.. 
opnatSS^oH^  transmutation  of  the  estate  of  the  gtsD- 
tar,  but  the  use  is  severed  out  of  the  grantor's  seisin,  and 
executed  by  tbe  statute.  This  is  the  case  in  covenants  to 
stand  seised,  and  in  conveyances  by  bargain  and  sale. 
iSA^Ql/llga,  or  contingent  uaeg,  are  limited  to  take  e&ct 
as  remainders.  If  lands  be  granted  to  A.  in  fee,  to  the 
use  of  B.,oo  his  return  from  Rome,  it  is  a  future  contingent 
use,  because  it  it  oncertain  whether  B.  will  ever  return.* 
(4.)  If  the  use  limited  by  deed  expired,  or  could  not  vest, 
orw^^St  to  vest  but  upon  a  contingency,  the  use  retttted 
back  to  the  grantor  who  created  iL  The  rule  is  the  same 
whep  no  uses  are  declared  by  the  conveyance.  So  much 
of  the  use  as  the  owner  of  the  land  does  not  dispose  of, 
remains  with  him.  If  he  convej^  without  any  dedaration 
of  uses,  or  to  such  uses  as  he  shall  thereefler  appoint,  or 
to  the  use  of  a  third  person  on  the  occurrence  of  a  speci- 
fied event,  in  all  such  cases  there  is  a  use  resulting  back 
to  tbe  grantor.'' 

In  the  remarks  which  accompanied  the  bill  for  tbe  revi- 
sion of  the  New-York  statutes,  relative  to  uses  and  trusts, 
the  following  objections  were  made  to  uses  as  they  now 


a  Sir  Eduxird  St^den,  In  a,  note  to  his  edition  of  OUbert  on  Uttt, 
p.  IBS  to  173.  hae  given  ft  cleAr  and  methodical  uulyais, definition, 
and  deacription,  of  these  various  modificfttiona  at  future  uses.  In 
Ur.  Pretlm't  AMrael  ^  TU^.vol.i.  105,  IDS,  107.  andvol.  ii.  151. 
we  have  also  iUuatrationE  of  the  various  ehadei  of  diatinctioQ  betwsen 
rhem. 

6  Co.  UU.  £3.  a.  2T1.  b.  Sir  B.  Clere'Bcue,  6  Co.  17.  b.  Arin- 
iirong  V.  Wholesey,  S  Wih.IUp.W. 
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exist.     (L)  Tbey  render  conYeyaDces  more  complex,  ver- 
bos^flRTei press ive,  than  is  requisite,  and  perpetuate  in 
deeds  the  use  of  a  technical  language,  unintelligible  as  a 
"  mysterious  jargon/'  to  all  but  the  members  of  one  ]eara- 
ed  profession.     (2.)  Limitations  intended  to  take  effect  at 
a  future  day.'viay  Undefeated  by  a  disturbance  of  the  sei- 
sin, arising  from  a  forfeiture  or  change  of  the  estate  of  the 
person  seised  to  the  use.    (3.)  The  difficulty  of  determi- 
ning whether  a  particu>air4ifllT(ation  is  to  take  effect  as  an 
executed  use,  as  an  estate  at  common  law,  or  as  a  trusl. 
These  ebjections  were  deemed  so  strong  and  unanswera- 
ble RB  to  induce  the  revisers  to  recommend  the  entire  abo- 
lition of  uses.     Thej  considered,  that  by  making  a  granl. 
without  the  actual  delivery  of  possession,  or  htery  of  sei- 
sin, effectual  to  pass  every  estate  and  interest  in  land,  Ibc  I 
utility  of  conveyances  deriving  their  effect  from  the  sta-  J 
tute  of  uses  would  be  superseded ;  and  that  the  new  modi- 1 
fications  of  property  which  usea  have  sanctioned,  would  be  I 
preserved  by  repealing  the  rules  of  the  common  law,  byj 
which  they  were  prohibited,  and  permitting  every  estate 
to  be  created  by  grant,  which  can  be  created  by  devise. 
The   New-Tork   Revised  Statutes^  have,  accordingly,  de- 
clared, that  uses  and  trusts,  eicept  as  authorized  and  mo- 
ilied  in  the  article,  were  abolished  ;  and  every  estate  and 
{interest  in  land  is  declared  to  be  a  legal  ri^t,  cognizable 
lin  the  courts  of  taw,  except  where  it  is  otherwise  provided 
in  the  chapter.     The  conveyance  by  grant  is  a  substitute  H 
for  the  conveyance  to  uses,  and   the   future  interests  in  l| 
land  may  be  conveyed  by  grant,  as  well  as  by  devise.^  The  |* 
statute  gives  the  legal  estate,  by  virtue  of  a  grant,  as- 
signment, or  devise,  and  the  word  tugignmenl  was  intro- 
duced to  make  the  assignment  of  terms,  and  other  chat- 


«  Vol.  i.  7«7.Bec4S,46. 
6  A",  r.  Rented  Simula,  toL  i.  744.  mc.  S4. 
137,  138.  142.  146.     Ibid.  737.  see.  47. 


Idi 
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tel  intere^  pus  the  legal  intereBl  in  them,  as  well  as  in 
freeho)^BtateB,  thougli,  under  the  English  law,  the  use  in 
clurfel  interests  was  not  executed  by  the  statute  of  uses. 
^The  operation  of  the  statute  of  New- York,  in  respect 
to  the  doctrine  of  uses,  will  have  some  slight  effect  upon 
the  forms  of  conveyance,  and  it  may  give  them  more  bre- 
vity and  simplicity.  But  it  would  be  quite  visionary  to 
suppose  that  the  science  of  law,  even  in  the  department  of 
conveyancing,  will  not  continue  to  have  its  technical  lan- 
guage, and  its  various,  subtle,  and  profound  learning,  in 
common  with  every  other  branch  of  human  science.  The 
transfer  of  property  assumes  so  many  modifications  to 
meet  the  varying  exigencies  of  speculation,  wealth,  and  re- 
finement, and  to  supply  family  wants  and  wishes,  that  tbel 
doctrine  of  conveyancing  must  continue  essentially  tedi-l 
nical,  under  the  incessant  op«'ation  of  akill  and  invenJ 
tton.  The  abolition  of  uses  does  not  appear  to  be  oA' 
much  moment,  but  the  changes  which  the  law  of  trusts 
has  been  made  to  unde^o,  becomes  extremely  important.' 

(2.)  0/tnutg. 

The  ot^ect  of  the  statute  of  ubbb,  so  far  as  it  was  in- 
tendeoliit  dtiHtfUy  Ulte»,  was,  as  we  have  already  seen,  sub-     ~ 
verled  by  Ulii  {lUUfU  ot  lall  and  equity. 


a  Lord  Hardwicke  u  reported  to  tuve  nud,  in  the  conrae  of  hia 
opinion  in  Bbpkiitt  v.  Ho^cim,  (1  Atk.  Rtp,  691.)  that  the  statute  of 
uaes  had  no  other  effict  than  to  add,  at  most,  three  words  lo  a  coutoj- 
ance.  This  was  ratlier  too  strongl;  expressed ;  but  t  presame  the 
abolition  of  uses  with  us  will  not  have  much  greater  efiect.  It  wu 
the  abolition  of  a  phantom.  The  word  grant  is  sot  more  intelligible 
to  the  world  at  large,  than  the  words  6arjiiin  and  tnfe;  and  the  fiction 
indulged  for  200  years,  that  the  bargain  raised  a  use,  and  the  statute 
tranafwrred  the  pos&eEeion  to  the  use,  was  aa  cheap  and  harmlsBS  aa 
any  thing  could  possibly  be.  It  would,  perh^ie,  have  been  aa  wise  to 
have  left  the  statute  of  uses  where  it  stood,  and  to  have  peimitted 
tlio  theory  engrafted  upon  it  to  remain  untouched,  considering  that  it 
dad  existed  so  long,  and  bad  inaiauated  itself  so  deeply  and  m  tho- 
rnnghlv  into  everv  branch  of  the  jurisprudence  of  real  property. 
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l^ns  held,  that  the  statute  executed  only  the  first  uge, 
aatnhat  a  lue  upon  a  use  was  v<Hd.  Jo  a  feoffiaeot  to  A., 
4o  the  UM  of  B,,  to  the  use  of  C,  the  statute  wu  held  to 
eiecute  only  the  use  to  B.,  and  the  use  to  C.  did  not  take 
eSeet.*  In  a  bargain  and  sale  to  A.  in  fee,  to  the  use  of 
B.  in  fee,  the  statute  passes  the  estate  to.  A.,  by  executing 
the  use  raised  by  the  bargun  and  sale ;  but  the  use  to  B. 
being  a  use  in  the  second  degree,  is  not  executed  by  the 
statute,  and  it  becomes  a  mere  trust.''  Shifting,  or  subsU-l 
tuted  uses,  do  not  fall  witiun  Uiis  technics  nile  at  law,  fori 
they  are  merely  altem&te  uses.  Thus,  a  deed  to  A.  infee,| 
to  the  use  of  B.  in  fee,  and  if  C.  should  pay  a  given  sum! 
in  a  giren  tinie,4hen  to  C,  in  fee,  the  statute  executes  the 
use  to  B.  subject  to  the  shifting  use  declared  in  forour  of 

,  C* /chattel  interests  were  also  held  not  to  be  irithin  the 
atKute,  because  it  referred  only  to  persons  who  were 
Mted,  and  a  termor  was  held  not  to  be  technicaUy  seised  ; 
mnd  so  the  statute  did  not  apply  to  a  term  for  years.    An 

/assignment  of  a  lease  to  A,,  to  the  use  of  B.,  was  h^  to 
be  void  as  to  the  use,  and  the  estate  was  vested  wholly  in 
A.  This  strict  construction  at  law,  of  the  statute,  gave  a 
pretext  to  equity  to  interfere,  and  it  was  held  in  chancery, 

'  that  the  uses  in  those  cases,  though  void  at  law,  were  good 
in  equity,  and  thus  uses  were  revived  under  the  name  of 
trusts.  A  regular  and  enlightened  system  of  trusts  was 
gradually  formed  and  established.  The  ancient  use  was 
abolished,  with  its  manifold  inconveniences,  and  a  secon- 
dary use  or  trust  introduced.  Trusts  have  been  modelled 
and  placed  on  true  foundations  since  Lord  Nottingham 
succeeded  to  the  great  seal ;  and  we  have  the  authority  of 
Lord  Mansfield  for  the  assertion,  that  a  rational  and  uni- 


a  Dyer,  155.  1  And.  37.  Mereditb  v.  Jones,  Cro.  C.  244.  .  Iji 
WheUtoae  v.  Bury,  2  P.  IFmi.  146.  Doc  v.  Pas-siD^hiim,  6  Bnm 
4  Crtti.  305. 

6  Jackeon  v.  Cttry,  ieJ<ih'*-Rep.302. 

>:  Preitanon  AbtlraeU.  vol.  i.  nf>7— nio. 
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{Xystem  has  been  raised,  and  one  proper  to  answer  the 
fencies  of  families,  and  other  civil  purposes,  without 
Xy  of  the  miachieb  which  the  statute  of  uses  meant  to 
«void.* 

Tfustfl  have  been  made  subject  to  tlie  common  law 
canons  ot  descent.  They  are  deemed  capable  of  the  sanie 
limitations  as  legal  estates,  and  curtesy  was  let  in  by  ana-  l 
logy  to  legal  estates,  though,  by  a  strange  anomaly,  dower  | 
has  been  excluded.  Executed  trusts  are  enjoyed  in  the  I 
same  couditioD,  and  entitled  to  the  same  benefits  of  own-l 
ership,  and  are,  consequently,  disposable  and  devisable 
exactly  as  if  they  were  legal  estates ;  and  these  rights  the 
cestui  que  trust  possesses  without  the  intervention  of  the 
trustee.  Any  disposition  of  the  land  by  the  cestui  quA 
trust,  by  conveyance  or  devise,  is  binding  upon  the  trustee.*! 
In  limitations  of  trusts,  either  of  real  or  personal  estates,! 
the  construction,  generally  speaking,  is  the  same  as  in  the* 
like  limitations  of  legal  estates,  though  with  a  much  greater 
deference  to  the  testator's  manifest  intent.'  And  if  the 
statute  of  uses  had  only  the  direct  effect  of  introducing  a 
change  in  the  form  of  conveyance,  it  has,  nevertheless, 
gradually  given  occasion  to  sudi  modifications  of  property 
as  were  well  suited  to  the  varying  wants  and  wishes  of 
mankind,  and  afibrded  an  opportunity  to  the  courts  of 
equity  of  establishing  a  code  of  very  refined  and  rational 
jurisprudence.'' 


a  Lord  Mansfield,  in  Burgesa  v.  Wheatc,  1  W.  Btackt.  Sep.  IGQ. 

b  NcHTth  V.  Ctwmpeniooii,  S  CI.  Ctuu,  78.  Lord  Alvanley,  in 
Philjpev.  BTydgM,3rMey>*JI«p.  \VJ. 

c  Lnd  Hud«ieke,  in  Guth  v.  BaldwiB,  X  f«wy,  65fi.  SondM 
on  rjKt,  187.  Phil,  edit  1830. 

d  Sitgdm'*  Ini.  to  QiUmi  on  Utti,  conttina  an  iDt«rastiDg  sunuM- 
ry  of  the  riae  utd  pn^^TMS  of  uses,  down  to  the  statute  of  umb.  A 
inBst«rIy  sketch  is  given  ^^y  Lord  iluiafield,  in  Gis  opioidD  is  Bvrgtw 

Vot.  IV.  38 
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Tnisbrare  now  what  uses  were  before  the  statute,  so  far 
Es  thajrare  mere  fiduciary  interests  distinct  from  the  legal 
es^ne,  and  to  be  enforced  only  in  equity.     Lord  Keeper 
Henley,  in  Burgeu  v.  Wheate,'  observed,  that  there  was 
no  difierence  in  the  principles  between  the  modem  trust 
and  the  ancient  use,though  there  was  a  wide  difference  in  the 
application  of  those  principles.  The  difference  consists  in  a 
more  liberal  constraction  of  them,  and,  at  the  sune  time,  a 
more  guarded  care  against  abuse.     The  ce»ttd  que  tnut  is  I 
seised  of  the  freehold  in  the  contemplation  of  equity.   The  I 
trust  is  regarded  as  the  land,  and  the  declaration  of  trost  is  ■ 
the  dsposition  of  the  land.    But  though  equity  follows  the 
lawyand  applies  the  doctrines  appertaining' lU  I^k)  UUllff 
tonrusts,  yet,  in  the  exercise  of  chancery  juriEdicti(^  orerk 
^lecutory  trusts,  the  court  does  not  hold  itself  vtrictty  I 
/bound  by  the  technical  rules  of  law,  but  takes  a  wider! 
range,  and  more  liberal  view,  in  favour  of  the  intentioo  of  | 
the  parties.    An  assignment,  or  conveyance  of  an  interest 
in  trust,  will  carry  a  fee,  without  words  of  Umitation,  when 
thSJOtSnLis-JnanifeBt.    The  cettui  que  tnut  may  convey 
his  interest  at  his  pleasure,  as  if  he  were  the  legal  owner, 
without  tile  technical  forms  essential   to  pass  the  legal 
estate.     There  is  no  particular  set  of  words,  or  mode  of  I 
expression  requisite,  for  the  purpose  of  raising  trusts."  The  I 
advantages  of  trusts  in  the  management,  enjoyment,  and 
security  of  property,  for  the  multiplied  purposes  arising  in 
the  complicated  concerns  of  life  ;  and  piincipaUy  as  it  it~ 


V.  fFheatt;  but  the  hiBtoricKl  view  of  this  eulgect,  by  Sir  WUHwa 
Blacktione,  in  faia  Commenlariei,  (vol.  ii.  3S7 — 337.)  w  aetX  and  com- 
preheniive  to  a  vary  superior  degree. 

a  iW.  Blada.  Aap.  180. 

h  Gibson  v.  Hountfort,  1  Fewy'*  itq>.  4S1.  Lord  HsrdwickQ,  in 
ViUiera  v.  TillieM,  S  Aik.  Ikp.  72.  Ostea  v.'Cooke,  3  Burr.  R^. 
]eB4.  FiAer  v.  Fields,  10  JoAn».  B^.  495.  Prulw  w  Ab^rmtU, 
vol.  ii.  233,234.     Sanders  on  l7»e»,S15,  218. 
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spects  the  separate  estate  of  the  wife,  end  the  settlement 
of^A6rtioiu  upon  children,  and  the  BBCurity  of  creditors,  are 
cAbtant]]'  felt,  and  they  keep  increasing  in  inaportance  as 
JUciety  enlarges  and  refines.  The  decisions  of  the  courts 
Aof  juaticebear  uniform  testimony  to  this  conclusion.' 
^  A  tnpnTiB  the  general  and  enlarged  sense,  is  a  right  on 
the^^t  of  the  ceiUd  que  trust  to  receive  the  profits,  and 
t^ispose  of  the  lands  in  equity.  But  there  are  special 
trusts  for  the  accumulation  of  protilB,  the  sale  of  estates, 
and  other  dispositions  of  trust  funds,  which  preclude  alt 
power  of  interference  on  the  part  of  the  cestui  que  tnut, 
until  the  purposes  of  the  trust  are  satisfied.^  T|l|illii  an  ~ 
of  two  kinds,  executory  and  executed.  A  trust  is  execu- 
toiy  when  it  is  to  be  perlecied  ftl  &  Allure  period  by  a  con- 
veyance or  settlement,  as  in  the  case  of  a  conveyance  to 
B.  in  trust  to  convey  to  C,  It  is  executed,  either  when  the 
legal  estate  passes,  as  in  a  conveyanco  to  B.  in  trust,  or  for 
the  use  of  C,  or  when  only  the  equitable  title  passes,  as  in 
the  cue  of  a  c<»iveyance  to  B.,  to  the  use  of  C,  in  tnut 
for  D.  The  trust  ia  this  last  case  is  executed  in  D.,  Uiongh 
he  has  not  the  legal  estate.* 

Though  there  be  no  particular  form  of  words  requisite  to 
create  a  trust  if  the  intention  be  clear,  yet  the  English  statute 

foffraudSfWhich  is  generally  the  adopted  law  throughout  this 
country,  requires  thd  declaration,  or  creation  of  the  trust, 
to  be  manifested  and  proved  by  some  writing  signed  by 
the  parly  creating  the  tmst ;  and  if  the  terms  of  it  con  be 
duly  ascertained  by  the  writing,  it  is  sufficient.  A  letter 
acknowledging  the  trust  will  be  sufficient  to  establish  the 


a  Neville  v.  SaaiiderB,  1  fern.  415.  Say  St,  S«k1  v.  Jtuies,  1  £q. 
Cat.  Mr.  393.  pL  4.  Uutou  v.  Harton,  7  Terw  R^.  8&t  Biif  < 
abftw  V.  Speocer,  1  CaU.  Jurid.  378.  Season  v.  t<e  Boy,  4  /oin*. 
CA.  Rep.  051. 

b  Samdert  on  IXia,  18S. 

r  Prabm  an  Etialri.vol  i,  190. 
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exisMce  of  it.  A  trust  need  not  be  created  by  writing, 
hyint  must  be  evidenced  by  writing.* 

/in  addition  to  the  vtuiouB  direct  modes  of  creating  trust 
estates,  there  are  resulting  tnirtg  implied  by  law  from  the 
manifest  intention  of  the  parties,  and  the  nature  and  jus- 
tice of  the  case,  and  such  tnuts  are  expressly  excepted 
from  the  operation  of  the  statute  of  frauds.  Where  an 
estate  is  purchased  in  the  name  of  A.,  and  the  conBidsm- 
tion  money  is  actually  paid  at  the  time  by  B.,  there  is  a 
resulting  trust  in  favour  of  B.,  provided  the  pajmient  of 
the  money  be  clearly  proved.  The  payment,  at  the  time, 
is  indispensable  to  the  creation  of  the  trust,  and  this  fact 
may  be  established,  or  the  resulting  trust  rebutted,  by  parol 
proof'  T^rd  Hardwiekft  BftiH.  that  a  res^^ipy  truaL-ammne 
by  operation  of  law,  existed,  fl.)  When  the  estate  was 
purchased  in  the  name  of  one  person,  and  the  considera- 
Uoncame  from  another.  (^^When  a  trust  was  declared 
only  as  to  part,  and  nothing  was  said  as  to  the  reaidue, 
that  residue  remaining  undisposed  of,  remained  to  the  heir 
at  taw.  He  observed,  that  he  did  not  know  of  any  other 
instances  of  a  resulting  trust  unless  in  cases  of  fraud.' 
The  mere  want  of  a  valuable  consideration  will  not,  of 
itself,  and  without  any  auxiliary  circumstance,  create  a 


a  Lord  Alvftuley,  3  Faty't  Sep.  707.     Fisher  v.  Fields,  10  Johu- 
Ittp.  495.    Steeve  v.  Steele,  5  Joluu-  CK.  Rtp.  1.    Movan  v.  Hays, 

1  ibid.  339.  Rutledge  v.  Smith,  1  JtfCortPt  Ch.  Rep-  119.  In 
North  Carolina,  the  law  on  this  point  is  the  Mme  as  the  English  law 
was  before  the  statute  of  frauds,  and  parol  declinUioDB  of  trust  are 
valid.    Poyv.  Foy,  S  Hbyu.  131. 

6  WilliH  V.Willis,  SJlft.««p.  71.    B«tlettv.PickeMgai,l£d«, 
61G.    Boyd  V.  H'Lean,  1  Johnt.  CK.  J^p.  58S.     Botsfoid  v.  Burr, 

2  tiui  405.  Bterret  v.  Sleeve,  5  ibid.  1.  Dorsej  v.  Clarke,  4  Harr. 
t[  J«^M.  6G1.  StoTjr,  J.  in  Powell  V.  Hoiuoa  and  Biimfield  Han. 
Company,  3  Jfoton'*  Rep.  362,  363.  Stut  t.  Caanadj,  3  Lillet. 
399. 

e  Uoyi  V.  SjaHet.  a  AOe.  Rep.  150. 
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resullk^trust,  and  convert  a  grantee  into  a  trustee ;  for 
th^^  Mr.  Sanders  has  truly  observed,*  would  destroy 
dn  eflect  of  every  voluntary  conveyance.     There  must  be  ■ 
the  absence  of  both  a  consideration,  and  a  declaration  of  I 
the  use.    If  only  part  of  the  purchase  money  be  pmd  by  1 
the  third  party,  there  will  be  a  resulting  trust  in  his  favour  i 
pro  tanta,  and  the  doctrine  applies   to  a  joint  purchase.^ 
So,  if  a  purchase  be  made  by  a  trustee,  with  trust  moneys, 
a  trust  will  result  to  the  owner  of  the  money.°    If  a  trus- 
tee renevra  a   lease,  the  new   lease  will  be  subject  to  the 
trust  affecting  the  old  one ;  and  it   a   "   fi^nf*'  """^  ""^l      S 
settled  principle,  that  whenever  a  tniaiee  or  agent  deals 
on  his  own  account,  and  for  his  own  benefit,  with  the  sub- 
ject intrusted  to  his  charge,  he  becomes  chargeable  with 
the  purchase  as  a  trustee.''     There  will  be  equally  a  result- 
ing trust  wh«i  the  purposes  for  which  an  estate  has  been 
conveyed  fail,  by  accident  or  otherwise,  either  in  whole,  or 
in  part,  or  if  a  surplus  remains  After  the  purposes  of  the 
trust  are  satisfied.* 

A  court  of  eqnitv  will,  regard  and  enforce  trusts  in  a 
Variety  of  other  cases,  when  substantial  justice,  and  the 
lights  of  third  persoiis,-are  essentially  concerned.  It  a 
trua!  Uy  CTeMBtmJTthB^wnefil  of  a  third  person  without 
his  knowledge,  he  may,  when  he  has  notice  of  it^  affirm 
the  trust,  and  call  upon  the  court  to  enforce  the  perform- 


<t  Sandtrt  on  U*tt,  337. 

b  Ry^  V.  Rftd,  I  Alk.  Rtp.  69.  ^m6.  413.  Butlett  v.  Pickers- 
gm,  1  Edm'i  Re}>.  515.  Lane  v.  Dighlon,  Jmt.  409.  Wray  v. 
8teele,2  F«i.  Sf  Btam.  33B.     Story,  J.,  3  Jtaton't  Rep.  364. 

c  Kirk  V.  Webb,  Pnc.  in  Chan.  84.     Rynl  v.  RyaJ,  Amb.  413. 

d  Holdndge  v.  Gilkepie,  X  Joluu.  Ch.  Rep.  30.  Dnoue  v.  Fui- 
ning,  «Md.  353.  and  the  various  cases  there  referred  to. 

e  Randall  v.  Bookay,  Prw.  in  Chan.  163.  E^Uyn  v.  Freemtku, 
3ni.  541.  Stonebouw  v.  Evelyn,  3  P.  Wm*.  353.  Digby  v.  Legnrd, 
cired  in.  3  P.  W™.  29.  note. 
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ance  ofJC*  Ctdlateral  securities  given  by  a  debtor  to  hia 
suretwve  coniidered  as  trusts  for  the  bettw  secuiity  of  the 
cTMBton'debt ;  and  diancery  will  see  that  their  intentioo  be 
fitmUed."  So,  a  purchaser  of  land,  with  notice  of  a  tnist, 
becomes  himself  chargeable  as  a  trustee,  if  it  be  in  a  case 
in  which  the  trustee  was  not  authorized  to  sell.'  And  if  a 
weak  man  sells  his  estate  for  a  very  inadequate  conaidera- 
tiou,  equity  will  raise  a  trust  in  fovour  of  him,  or  hia 
family.''  But  it  would  lead  me  too  tai  from  my  purpose  to 
attempt  to  specify  all  the  cases  in  which  trusts  are  constru- 
ed to  exist,  under  the  enlarged  and  comprehensive  view  of 
equitable  rights  and  titles,  which  come  within  the  prote*^ 
tionof  a  court  of  equity.  Mr.  Humphrey,  in  his  Obsenn 
tiom  on  Real  Property^*  has  divided  trusts  into  active  aoJ 
pasnve.  Id  the  former,  confidence  is  placed,  and  duty  imi 
posed,  demanding  activity  and  integrity.  The  latter  hci 
Qonsidtfs  as  a  mere  technical  phantom,  and  he  mentions 
the  instances  of  trustees  introduced  into  assignments  of 
terms  for  protbctiog  the  inheritance,  and  into  marriage  set- 
tlements for  preserving  contingent  remainders,  and  raiang 
portions  for  younger  children.  All  these  passive,  or  for- 
mal  trusts,  he  proposes,  in  his  Outline*  of  a  Code,' to  abo- 
lish, as  useless  or  mischievous,  and  to  prescribe  regulations 
to  active  trusts,  with  a  reservation  of  the  existing  cases  of 
a  resulting  trust. 


a  NeikoD  t.  Bligbt,  1  Johu.  Cat.  S06.  Weatim  v.  Barber, 
IX  Johu.  Rep.  S81.  BmiU  t.  Ondley,  2  P.  Wm*.4il.  HosesT. 
Hurga.tn>yd,  ]  Joluit.Ch.  Rep.  139. 

b  Uanre  t.  HuriBon,  I  Equ.  Cat.  Abr.  93.  K.  6.  Wright  v.  Hor- 
iey,  1 1  Veta/'t  Rep.  12.  22. 

c  Murray  v.  BaUou,  1  Jehu.  Ch.  Rep.  566.  Shepherd  t.  H'ETers, 
■1  ibid.  136.  Grave*  v.  Gra*ea,  1  MarAaU't  K.  Rep.  16G.  Grifgelt 
V.  Well,:i6iii.  149.     HarahHU,  Cli.  J.,1  Cranch't  Rep.  100. 

d  Brogaen  v.  Walker,  2  Harr-  ^  Johnt.  985.  Rwthprfbrd  v.  Riif" 
■1  Deu.  Equ.  Rep.  350. 

/■  P.  18.  IT. 
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Th^SVinD-ybnt  Remsed  Statutety'  in  relation  to  trusts, 
seemno  have  adopted  these,  or  similar  suggestions,  and 
tUy  have  abolished  passive  trusts  where  the  trustee  has 
Jonlj  a  naked  and  formal  title,  and*  the  whole  beoeficial  in- 
terest, or  right  in  equity,  to  the  possession  and  profits  of 
land,  is  vested  in  the  person  for  whose  benefit  the  trust 
was  created.  The  statute  declares,  that  the  person  so  en- 
titled in  interest  ~  shall  be  deemed  to  have  a  legal  estate 
therein,  of  the  same  quality  and  duration,  and  subject  to 
the  same  conditions,  as  his  beneficial  interest  If  anjr 
such  passive  trust  be  created  by  any  dispodtion  of  lands 
by  deed  or  devise,  no  estate  or  interest  whatever  vests  in 
the  trustee.  This  provision  is  founded  in  sound  policy. 
The  revisers  have  justly  observed,  that  the  separation  of 
the  legal  and  equitable  estates  in  every  such  case,  appears 
to  answer  no  good  purpose,  and  it  tends  to  mislead  the 
public,  and  obscure  titles,  and  facilitate  fraud.  The  New- 1 
York  statute  has  confined  trusts  to  two  dasses :  (1.)  Trusts  i 
arising  or  resulting  by  implication  of  law.  The  existence  1 
of  these  trusts  is  necessary  to  prevent  fraud,  but  they  arc  \ 
laid  u  der  certain  restrictions  calcula^d  to  prevent  the  re- 
vival of  passive,  in  the  shape  of  resulting  trusts.  It  is,  ac- 
cordingly, provided,**  that  where  a  grant  for  a  valuable  cou- 
Aideration  shall  be  made  to  one  person,  and  the  considera- 
I  tion  paid  by  another,  no  trust  shall  result  m  favour  of  the 
I  person  paying  the  money,  but  the  title  shall  vest  in  the 
I  alienee,  subject  to  the  claims  of  the  exisdng  creditors  of 
I  tlic  person  paying  the  money .<=     The  resulting  tnist  will 


a  Vol.  i.  747.  sec.  47.  49. 

6  jr.  T. Ittautd  Slalulet,vol  i.79B.  sec.SO— 5-t. 

i:  This  proTiBion  ^ves  the  like  eKct  to  euch  conveywceg  as  equity 
liad  already  given  to  voluutuy  conveyancee.  Tbey  '*ie  void  as 
Bgalnet  csieting  creditors,  but  if  the  puty  be  not  indebted,  and  the- 
^ase  be  free  from  fraud  in  fact,  they  are  good  as  against  aubsequcnl 
•  reditors,    BaCterebec  v.  Farrington,  1   Sieanilon,  los:    Reade  i- 
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slill  be  valid,  however,  if  the  alienee  took  the  deed  in  his 
own  name,  without  the  knowledge  or  consent  of  the  per- 
son paying  the  money,  or  in  violation  of  some  trust.  Jfor 
can  a  resulting  trust  be  set  up  to  affect  the  title  of  a  pur- 
chaser for  a  valuable  consideration,  without  notice  of  the 
trust  (ii.)  Active  truata  are,  where  the  trustee  is  clothed 
with  some  actual  poi^r  of  disposition  or  management, 
which  cannot  be  pnjperly  eierciaed  without  giving  him  the 
legal  estate  and  actual  possession.  This  is  the  only  effi- 
cient class  of  tnists,  and  they  are  iudispensable  to  the  prO' 
per  enjoyment  and  management  of  property.  AJl  the 
provisions  in  the  statute  on  the  subject  of  trusts,  aie  ie- 
tended  to  limit  their  contbuance,  and  define  their  pur- 
poses ;  and  express  trusts  are  allowed  m  those  cases  only  in 
which  the  purposes  of  the  trust  require  that  the  legal  estate 
should  pass  to  the  trustees. 

RrprttsB      tniat^    ara     iilln|yftH.    f\A      To    Sell    lands     for 

the  benefit  of  creditors;  flf.)  'I'd  sell,  mortgage,  or  lease 
,  lands,  for  the  benefit  of  legate^  or  for  the  purpose  of 
satis^ing  any  charge  thereon ;  (3.)  To  receive  the  rents 
and  profits  of  lands,  and  apply  them  to  the  education 
or  support  of  any  person ;  or  to  accumulaie  die  same 
for  the  purposes,  and  within  the  limits,  aheady  men- 
tioned. In  all  these  cases,  the  whole  estate,  in  law  and 
equity,  is  vested  in  the  trustee,  subject  only  to  the  exe- 
cution of  the  trusts;  and  if  an  exju'ess  trust  be  created  fer 
any  other  purpose,  no  estate  vests  in  the  trustee,  though,  if 

I  the  trust  authorizes  the  performance  of  any  act  lawful 
under  a  power,  it  becomes  valid  as  a  power  in  trust.  Every 
estate  and  interest  not  embraced  m  an  express  trust,  and 
not  otherwise  disposed  of,  remain  in,  or  revert  to  the  p««(m 
who  created  the  trust,  and  he  may  dispose  of  the  lands 


Livingetos,  3  JbAw.  Ch.  B^.  431.  Tha  8Utut«  is  ulent  «s  U>  tiAat^ 
^atnt  creditors  in  that  case,  but  it  is  to  be  pTesumed  that  thej  would 
alto  be  entitled  to  relief,  according  to  the  doctiine  in  Remds  v.  lir- 
infstcm,  if  tbere  wns  sitflicient  groimd  to  iaftr  a  fniuduMnt  int^' 
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subject  to  the  trust,  or  in  the  event  of  the  failure  or  termi- 
nation of  the  trust ;  and  the  grantee,  or  devisee,  will  have 
ft  legal  estate,  as  against  all  persons  but  the  trustee.' 
declaration  of  the  trust  must  be  contained 
ance  to  the  trustee,  or  the  conveyance  will 
solute  BB  against  the  subsequent  creditors 
without  notice  of  the  trust,  or  as  against  purchasers  for  a 
valuable  consideration,  and  without  notice ;"  and  when  the 
trust  is  expressed  in  the  instrument  creating  the  estate, 
every  act  of  the  trustee  in  contravention  of  the  trust,  is 
void.* /The  statute  further  provides  for  the  case  of  the 
rfeadr  of  all  the  trustees,  by  declaring  that  the  trust  shall 
nolraescend  to  the  real  or  peraonal  representatives  of  the 
jfDviviag  trustee,  but  shall  be  vested  in  the  court  of  chan- 
cery, to  be  executed  under  its  direction.  The  court  may 
also  accept  the  resignation  of  a  trustee,  and  discharge 
him,  or  remove  him  for  just  cause,  and  supply  the  vacancy, 
or  any  want  of  trustees,  in  its  discretion.'' 

These  powers  conferred  upon  the  court  of  chancery, 
are  essentially  declaratory  of  the  jurisdiction  which  equity 
already  possessed  and  exercised,  and  it  was  also  well  set- 
tled, that  a  trustee  who  had  accepted  a  trust  could  not 
afterwards  devest  himself  of  it  without  performance,  unlesc 
with  the  assent  of  the  cetttd  que  .tnut,  or  under  the  direc- 
tion of  chancery.*    But  the  provision  that  trusts  shall  not 


a  JV.  Y.Bt«u«dSlalvUt,\o\.i.  728,729.  iec  55.  58.  60,61,  6Z. 

b  This  u  only  d«cl«ntorj  of  wliat  wu  the  law  before.  Prutoa 
on  J6jfnKb,vol.  ii.  330.  Smdtri  on  Uietand  TnuU,2l9.  Andit 
foUowB  of  courae,  thwl  the  tiiut  tttachee  upon  the  purchaser  with  no- 
tice of  it,  unless  he  be  a  purchaser  from  a  penon  who  had  porchased 
for  a  valuable  cotuideTation  without  notiee.  Lowther  v.  Carlton, 
t:  AUe.  Rtp.Ul.u^Me n^ra,  p.  m. 

e  JV.T.  JUaittd  SlatiOeM,  vol.  i.  730.  sec  84, 65. 

d  Ibid.  730.  sec.  SB,  69,  70, 71. 

e  Shepherd  v.  H'Evem,  4  Johu.KX  lUp.  136.  Sir  Wm.  GrsAt, 
la  1  Jot.  4  Watk.  6B. 
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I  the  representatives  of  the  tnutee,  is  ver;  valu- 
aU^^  the  trust,  in  such  a  case,  might  be  deposited  -wepf 
Rurelj  for  the  eettm  que  tnM,  and  in  the  case  o{  chat- 
I  there  is  doubt  and  difficulty  as  to  the  trammisBioii.' 
The  object  of  the  New-  York  Renaed  SlattOes  was  to  abo- 
lish all  trusts  escept  the  express  trusts  which  are  euume- 
rated,  and  resulting  trusts.  The  provisioas  as  to  uses  and 
tnisla  were  earnestly  recommended  by  the  revisers,  under 
the  conviction  that  they  would  "  sweep  away  an  imm^ise 
man  of  useless  refinements  and  distinctions,  reUeve  the 
law  of  real  property,  to  a  great  extent,  from  its  abstnise- 
ness  and  uncertainty,  and  render  it,  as  a  system,  intelligi- 
ble and  consistent ;  that  the  security  of  creditors  and  pur- 
chasers will  be  increased,  the  investigation  of  titles  much 
facUitated,  the  means  of  alienation  be  rendered  far  more 
simple,  and  less  expensive,  and,  finally,  that  numerous 
sources  of  vexatious  litigation  will  be  perpetually  closed." 
I  am  very  doubtful  whether  the  aboUtion  of  uses,  and 
the  rnjMiction  of  all  authorized  trusts  to  those  specially 
meotloned,  vrill  ever  be  productive  of  such  marveUous  re- 
alms. The  apprehension  is,  that  the  boundaries  prescribed 
will  prove  too  restricted  for  the  fiiture  exigencies  of  society, 
and  bar  the  jurisdiction  of  equity  over  many  cases  of  tmsts 
which  ought  to  be  protected  and  enforced,  but  which  do 
not  come  within  the  enumerated  list,  nor  belong  strictly  to 
the  class  of  resulting  trusts.  The  attempt  to  bring  al) 
trusts  within  the  narrowest  compass,  strikes  me  as  one  of 
the  most  questionable  undertakings  in  the  whole  business 


a  Trust  property  does  not  pass  to  the  BssJgneeBoftbo  trustee,  except 
subject  to  the  truit;  [Godfrey  v.  Fnrzo,  3  P.  Wvu.  185.  Ex  parte 
Dnmaa,  t  Alt.  Rep.  tSl.  Exporte  Sa;era,5  Feny'<  Jtgr.  169.  Dex- 
ter V-  Btewort,  7  Joluu.  Ch.  JZ^p.SS.]  and  equity  will  Uy  hold  oTtmst 
property  paaaiiig  to  the  representntives  of  the  trustee,  (ud  direct  it 
for  the  benefit  of  the  ceitui  gue  tnut.  DuiiBcoinb  v.  Dunecoinb. 
S  Harr.  i -Munf.  11.     Ridjrelyv.  C>irt:y,  i Ilarr.  Se  JtPHfrtn/.  IST, 
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of  the  jn^ioo.  It  must  be  extremely  difficult  to  define 
with^recision,  and  with  a  few  brief  lines  and  limits,  Uie 
trnCd  field  of  trusts  of  which  equity  ou^t  to  have  cogni- 
mmx.  The  English  system  of  trusts  ts  a  rational  and  just 
code,  adapted  to  the  improvements,  and  wealth,  and  wants 
of  the  nation,  and  it  has  been  gradually  reared  and  per- 
fected by  the  sage  reflections  of  a  succession  of  eminent 
men.  Nor  can  the  law  be  effectually  relieved  from  its 
"  abstruseDess  and  uncertainty,"  so  long  as  it  leaves  ande- 
fined  and  untouched,  that  mysterious  class  of  trusts  "  ari- 
sing or  resulting  by  implication  of  law."  Those  trusts  de  J 
pend  entirely  on  judicial  construction,  and  the  law  on  thiJ 
branch  of  trusts  is  left  as  uncertain,  and  as  debateable  am 
ever.  Implied  trusts  are  liable  to  be  extended,  and  press- 
ed indefinitely,  in  cases  where  there  may  be  no  other  way  to 
recognise  and  enforce  the  obligations  which  justice  impe- 
riously demands.  The  statute  further  provides,  that  if  an 
express  trust  shall  be  created  for  a  purpose  not  enumerated, 
and  it  shall  authorize  the  performance  of  any  act  lawftit  an- 
der  a  power,  the  trust  shall  be  valid  "  as  a  power  in  trust" 
lis  provision  reanimates  a  class  of  trusts  under  a  new 
with  which  the  profession  ig  not  famiUar,  and  it 
[opeuB  a  wide  door  for  future  forensic  discussion.  It  is  in 
jvain  to  think  that  an  end  can  be  put  to  the  interminable 
nature  of  trusts  arising  in  a  greet  community,  busy  in  the 
pursuit,  anxious  {<a  the  security,  and  blessed  with  the  en- 
joyment of  property  in  all  its  ideal  and  tangible  modiflca- 
tioDB.  The  usages  of  a  civilized  people  are  the  gradual 
result  of  their  wants  and  wishes.  They  form  the  best  por- 
tion of  their  laws ;  opinion  and  habits  coincide ;  they  are 
accommodated  to  circumstances,  and  mould  themselves  to 
the  complicated  demands  of  wealth  and  refinement.  Wef 
cannot  hope  to  check  the  enterprising  spirit  of  gain,  thJ 
^ide  of  fomilies,  the  anxieties  of  parents,  the  importunl 
ties  of  luxury,  the  fixedness  of  habits,  the  subtleties  of  inl 
tellect     They  are  incessantly  active  in  engendering  dis' 
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tioctionB  calculated  to  elude,  impair,  or  undenDine,  the 
foirest  and  proadest  models  of  legiBletion  that  CBD  be  ma- 
tured in  the  closet,  and  ushered  into  the  world,  under  the 
imposing  fonns  of  legislativQ  sanction. 
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OF   POWERS. 


The  powera  with  which  we  are  most  familiar  in  this 
001111117,  III!  iiiiiiii'iii>  laii  iiTilliiiiitii  II,  of  simple  form  and 
direct  application  j  such  as  a  power  to  sell  land,  to  execute 
a  dee^to  make  a  contract,  or  to  mauage  any^articular 
busui&B,  and  with  iostructions  more  or  less  specific,  ac- 
^^ing  to  the  nature  of  the  case.  But  the  powers  now 
alluded  to  are  of  a  more  latent  and  mysterious  character, 
and  they  derive  their  effect  from  the  statute  of  uses.  They 
ore  declarations  of  trust,  and  modifications  of  future  uses  ; 
and  the  estates  arising  from  the  execution  of  them,  have 
been  classed  under  the  head  of  contingent  uses.  They  \ 
are  so  much  more  convenient  and  manageable  than  com*  I 
tnon  law  conditions,  that  they  have  been  largely  introduced  < 
into  family  settlements.  It  was  repugnant  to  a  feoffment 
at  common  law,  that  a  power  should  be  reserved  to  revoke 
it,  and  a  power  of  enU-y,  for  a  condition  broken,  could  not 
be  Merved  to  a  stranger.  These  technical  difficulties 
gan  occasion  to  the  introduction  of  powers,  in  connexion 
wh  uses ;  and  Mr.  Sugden  says,  that  modern  settlements 
Jkeie  introduced,  and  powers  arose,  after  uses  were  esta- 
blished in  equity,  and  before  they  were  recognised  at  law. 

All  these  powers  are,  in  fact,  powers  of  revocation  and 
appointment.  Every  power  of  appointment  is  strictly  a 
power  of  revocation,  for  it  always  postpones,  abridges  or 
defeats,  in  a  greater  or  less  degree,  the  previous  uses  and 
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e^kMs,  iBd  appointa  new  onea  in  their  stead.     As  boob  a^ 

ike  pow«f  granted  or  resored  in  the  instnunent  aenbc 

.  «■  ottate,  is  exerted  by  changing  the  old,  and  af^MMMa^ 

I  otlnc  tt*ei  to  which  the  fet^ee  is  to  stand  aeiaed.tbeeaUie 

I  of  the  feoS^e  is  drawn  to  the  new  uses  as  soon  as  tfaej 

I  ariw  bv  means  of  the  power,  and  the  statute  esecules  the 

I  poMessioD.     An  appointment  under  a  power  operates  to 

Mbstiiuie  one  crsfwi  fiw  use  li»-  another/     The  use  aiiaii^ 

fttMn  the  act  of  the  peison  nominated  in  a  deed  of  settle- 

■MMt  It  a  use  arising  from  the  execution  of  a  power.     Itii 

afiiMn  or  contingent  use  until  the  act  be  done,  and  th^i  it 

becowwa  aa  actual  estate  b^  the  operation  of  the  statute. 

By  Mvans  of  powws  the  owner  is  enabled  either  to  reserve 

to  hiMnnlf  a  qualiBod  ^>ecies  of  dominion  distinct  fixHO 

the  legal  estate,  or  to  delegate  that  dominion  to  strangers. 

and  witbdrmw  the  legal  estate  out  of  the  trustee,  and  gjive 

it  a  •»*  dwe^ioB.    The  power  operates  as  a  revocation 

ttl'  the  uses  declared  or  resulting  by  means  of  the  wiginal 

t-OMTipyaacef  and  as  a  BmiiaticH]  of  new  uses. 

(1.)  Of  tkf  gmterat  mmtwt  wtd  dicinoa  of  powers. 
In  yCatiog  a  power,  the  parties  concerned  in  it  are,  tlie 
Jmw,  who  eonfat  the  power,  the  appointor  or  donee,  who 
wcwtes  it,  and  the  tfpponuee,  or  peistm  io  whose  favour  it 
ns  eiecatvd.  Mr.  Si^en,  upon  the  authority  of  Sir  Ed- 
Wifnl  Cttrt's  cast,*  d^o^jpwQ^Jl^be  as  authority  en- 
abling a  person  to  dispose,  through  the  medium  <^  the 
statute  of  uses,  of  an  interest  vested,  either  in  himself,  or 
in  aoofhef  person.  It  is  a  mere  right  to  limit  a  use,  and 
the  appointment  in  pursuance  of  it,  is  the  event  on  which 
the  use  is  to  aiise,*  The  usual  claasificatJMi  of  powera  is  as 
follows :  (L^£imfs t^^atdtmtor  i^iiA9lwn}  UlUlUifiy  en- 


«  Bii<br'<M*l>S31.tolib.  3.Ca.tMI. 
*  «  Cb.  17.  b.     Si^ilM  OH  FotMn,  S£. 

c  The  A*,  r.  JZntMlSlaMe*hiv«nibrtitutedtlte  wor^jvwtor. 
utd  grmtet.  for  the  donor  nnd  donee  of  •  power  in  the  Gnj[lish  law. 
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able  the  party  to  create  aD  estate,  which  attaches  on  bis  owd 
interest.  If  an  estate  be  Umited  to  a  men  for  life,  with  power 
to  make  leases  in  pussession,  every  lease  which  he  eiecutes 
under  the  power  must  take  effect  out  of  his  hfe  estate. 
(%)  PowertcoUtaercdyOringrott,  do  not  attach  ontheinte- 
rest  ol  the  party,  but  they  enable  him  to  create  an  estate  inde* 
pendent  of  his  own.  Thus,  if  a  tenant  in  fee  settles  his  estate 
on  others,  and  reserves  to  himself  only  a  particular  power, 
the  exercise  of  that  power  must  be  on  the  interest  created 
and  settled  on  another.  So,  a  power  given  to  a  tenant 
for  life  to  appoint  the  estate  after  his  death,  as  a  jointure  to 
his  wife,  or  portions  to  hb  children,  or  to  raise  a  term  to 
commence  from  his  death,  is  a  power  collateral,  or  in  gross, 
for  it  cannot  aSect  the  life  estate  of  the  donee  of  the 
power.  A  power  given  to  a  stranger  to  dispose  of,  or 
chvge  the  land  for  his  own  benefit,  is  a  power  also  of  this 
class.*  (3^)foiocrgjtBmfa  collateral,  are  those  which  are 
given  ti^^enon  who  has  no  interest  in  the  land,  and  to 
whom  no  estate  is  given.  Thns,  a  power  given  to  a  stran* 
ger  to  revoke  a  settlement,  and  appoint  new  uses  to  other 
persons  designated  in  the  deed,  is  a  power  simply  colla- 
teral." 

Thii  classification  of  powers  is  admitted  to  be  important 
onhumui  reference  to  the  ability  of  the  donee  to  suspend, 
rffiinguish,  or  merge  the  power.  TheeeneralriJeis^hat 
a  power  shall  not  be  exercbed,  in  derogation  of  a  prior 
grant  by  the  appointor.     But  this  whole  division  of  powers 


a  It  hiw  been  tho  <^ion  of  emisent  lawyers,  that  a  power  in  a 
tenant  for  Ufe  to  chai^  or  appoint  portioiiB  for  bis  children,  was  merely 
a  power  of  selection  or  nomination,  and  not  a  power  in  gross,  and  so 
not  to  be  extinguished  b;  a  floe  or  feofiineat.  But  Sir  Edward  Sug'- 
dcn  has  clearly  shown,  that  this  idea  was  founded  in  error.  Svgden 
>M  Poaer$,  p.  72. 74.  79. 

6  HBte,Ch.B.,Hnniw».415.  Svgdat  on  Powert,  46— i9. 2d  I  Mn- 
■hn  cd. 
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is  condemned  u  too  artificial  and  arbitraty,  and  it  serres  lo 
give  an  unnecessary  complexity  tojthe  subject  by  overstraia- 
ed  distinctioos.  Mr.  Powell  makes  a  very  plain  and  ioteth- 
gibledivisionofpowers,  into  general  pQffiera.  and  paiti^jlar 
powers  ;*  and  Mr.  Humphrey*  adopts  the  same  dinsi<HiT 
aSmMMludes  that  a  more  simple,  and  better  distribation 
of  powen  would  be  into  {h^gggmifimren,  to  be  exer- 
cised in  favour  of  any  person  whom  the  appointor  i^ooMS. 
(2.)Pu1iculBr  powers  to  be  exercised  in  favour  of  specific 
ot^ects.  The  suggestion  has  been  essentially  followed  in 
the  NetD-York  Recited  Slatutet'  which  have  abolished  the 
existing  law  of  powers,  and  established  new  provisions  fix 
their  creation,  construction,  and  execution.'  A  power  is 
defined  in  them  to  be  an  authority  to  do  some  act  in  relation 
to  lands,  or  the  creation  of  estates  therein,  or  of  charges 
thereon,  which  the  owner,  granting  or  reserving  such  power, 
might  himself  lawfiiUy  perform ;  and  it  must  be  granted 
by  some  person  capable  at  the  time  of  aliening  such  inte- 
rest in  the  land.  Powers,  says  the  statute,  are  general  or 
special,  and  beneficiaTo^^rust.  A genertd  power  au- 
thorizes the  alienation  in  fee,  by  deed,  will,  or  charge,  to 
any  alienee  whatever.  The  power  is  tpecial  when  the  ap- 
pointee is  designated,  or  a  le^er  interest  than  a  fee  is  au- 
thorized to  be  conveyed.*     It  is  beneficial  when  no  person 


a  See  hia  long  note  to  Feame  on  Executory  Dtmm*,  p,  347— 3SC. 
wbicb  is  a  clear  and  tble  view  of  the  doctrine  of  powers  of  rettxa.- 
tion  and  tppointmenL 

b  Obtemt&mt  on  Real  Property,  f-BZ. 

c  JV.  T.  Rented  Statvtti,  vol.  i.  733. 

d  The  JV.  r.  Revised  StahOeM  have  abotiabed  powen  at  ccmmao 
law,  aa  well  as  powen  nnder  tbeatatute  of  uses,  softr  asUwj  related 
to  land,  except  it  be  a  aimple  power  of  attorney  to  conrey  lands  ibr 
the  benefit  of  tbe  owner.  Tbe  article  cfxmnences  with  this  broad 
proposition,  jMnii«i*(  ore  aboUAed. 

e  Jbid.  T32.  sec.  74, 75,  76, 77,  78.  There  ii  the  Bame  definitioa 
of  a  general,  and  of  a  special  power,  in  Si^tien,  p.  4S5.  and  in  Bv>- 
;«■'!  note  231.  tt)0>.IM.V7\.V 
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other  than  the  ^antee  has,  by  the  terms  of  its  creatioD,  ao]' 
interest  in  its  ezecation.*  *i  ffrtc"'  fir""  <s  ">  tnut 
when  anj  persoo  other  than  the  grantee  of  the  power  is 
designated  aa  wttitled  to  the  whole,  or  part  of  the  proceeds, 
or  other  benefit  to  result  from  the  execution  of  the  power. 
A  tpecial  oo^er  it  ixf  tnut  when  the  dispositions  it  autho- 
rizes are  limited  to  be  made  to  any  person  other  than  the 
grantee  of  the  power,  entitled  to  the  proceeds  or  benefit 
thereof;  or  when  any  person  other  than  the  grantee,  is  de- 
signated as  entitled  to  any  benefit  from  the  disposition  or 
charge  authcnized  by  the  power." 

Wojrfmal  set  of  words  are  requisite  to  create  or  reserve 
a  jHwer.  It  may  be  created  by  deed  or  will,  and  it  is  suf- 
n^ent  that  the  intention  be  clearl^ectareSr*  The  crea- 
tion, ezecutioii,  aud  (lUliULlion  of  powers,  all  depend  on 
the  substantial  intention  of  the  parties,  and  they  are  con- 
strued equitably  and  liberally  in  furtherance  of  that  inten- 
Ition.*  Nor  is  it  material  whether  the  donee  of  the  power 
be  authorised  to  limit  and  appouit  the  estate,  or  whether 
the  language  of  (he  settlement  goes  at  once  to  the  practi- 
cal effect  intended,  and  authorizei  the  donee  to  seU,  lease 
or  exchange.''  A  devise  of  an  estate  generally  or  indefi- 
nitely, with  a  power  of  disposition  over  it,  carries  a  fee  ;* 
but  where  the  estate  is  given  for  life  only,  the  devisee  takes 
only  an  estate  for  life,  though  apower  of  disposition,  or  to 
appoint  the  fee  by  deed  or  will,  be  annexed,  unless  there 
should  be  some  manifest  general  intent  of  the  testator. 


a  jr.  r.  B«mted  StoAdM,  voL  i.  733.  oec.  76. 
b  Ibid.  7S4.  NC  94, 96. 

c  Lord  Huufteld,  Doty.  Rep.  S93.     Lord  EUenborough,  3  Sail'i 
A9.44I.    JackMov.  Vaodei.ll  J(i&w.il<<p.I09. 
d  Sugdtn  on  Povtri,  96. 

«  DtUUon'i  Rep.  6ft.     1  Jonee,  137.     Co.  LUt.  9.  b. 
Vol.  IV.  40 
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which  would  be  defeated  bj  adhering  to  thia  particular  in- 
tent, ^^ordg  of  implicatioo  do  not  mei^  or  destroy  an 
eXMrin  estate  for  life,  unless  it  beccunes  absolutely  neces- 
u^  to  uphold  some  manifest  general  intent*  Tbenilei*^ 
t^ore  inflexible  where  a  tpecific  mode  of  exeranog  the 
power  is  pointed  out ;  but  if  the  estate  for  life  be  gireo  to 
1^  in  estates  to  strangers,  and  no  specific  mode  is  reqmied 
in  the  disposition  of  the  inheritance,  there,  if  the  intrave- 
ning  estates  do  not  take  effect,  the  devisee  takes  the  eotiie 
'foe.''  The  New-Tor k  RetnMed  Statute^  have  provided  for 
this  case  by  declanilg,  that  where  an  absolute  powtf  of 
disposition,  not  accompanied  by  any  trust,  or  a  general 
and  beneficial  poww  to  devise  the  inheritance,  shall  be 
pven  to  the  owner  of  a  particular  estate  for  life  or  years, 
such  estate  shall  be  chan^  into  a  foe,  absolute  in  respect  to 
the  right  of  creditors  and  purchasers,  but  subject  to  any 
future  estalea  limited  thereon,  in  the  case  the  powwahoukl 

Inot  be  executed,  or  the  lands  sold  for  debt  So,  if  a  like 
power  of  disposition  be  given  to  any  person  to  whom  no 
particular  estate  is  limited,  he  takes  a  fee,  subject  fo«oy 
liiture  estates  limited  thereon,  but  absolute  in  respect  to 
creditors  and  purchasers.  The  abairfute  po«Bt-of  dJsixwt- 
tion  eiists  when  the  grantee  is  enabled,  in  his  lifotime,  to 
dispose  of  the  entire  fee  for  bis  own  benefit' 

Thybarlier  cases  estabhshed  the  distinction  that  a  devise 
of  IsBd  to  executors  to  sell,  passed  the  interest  in  it,  but  a 
dmse  that  execuiort  thatt  teU,  or  that  ihe  Imdr  sAoS  be 
md  hg  MefB,  gave  them  but  a  poww.    This  distioctios 


s3£aBn.7l.  4  £«mi.  41.  B.  C.  Liefe  v.  SaJtingBtoDS,  IJKad. 
Rtp.  189.  Doe  t.  Thqnby,  fo  EiMt  Rep.  438.  TomliiiBcm  t.  Oi^ 
Kin,  I  Sott.  JS^  239.  CroMliag  V.  CKiaBliiig,3CM,3W.  Beidv. 
Sbnsold,  10  VtM^t  SUp.  3T(L  Juksoo  v.  Bolnna,  tO  Miu.  Btp. 
58B.    lBthacMeorPlioUuiii,nS«r^.4JEl<M>f«,t9u 

b  StvJaio<ipkwcr(,M— 101. 

c  Vcd.  i.  nt.  soc.  81,  83.  84. 

i  ifitf.T3f.sec.85. 
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vna  taken  as  early  u  the  tiine  of  Henry  VL,*  aad  it  re^ 
ceived  the  esnction  of  Littleton,  and  Coke,  and  of  the 
modem  determinations.^  A  devise  ef  the  load  to  be  foZi  I 
btf  tie  executors,  confers  a  power,  and  does  not  give  any  I 
intareat*  The  New-York  Ranted  Statute*  have  inter-  ^ 
fered  with  these  diatinctionB,  though  they  have  not  settled 
them  in  the  clearest  manner.  TVt  dnrlnrii'*  thai  "  a  de- 
inss  of  laadM  to  executors,  or  otaer  trustees,  to  be  sold  or 
mor^aged,  where  the  titisteea  are  not  also  empowered  to 
receive  the  rents  and  prints,  shall  vest  no  estate  in  the 
trustees ;  hot  the  trust  shall  be  valid  as  a  power,  and  the 
lands  shall  descend  to  the  heirs,  or  pass  to  the  devisees  of 
the  testabv,  sabjeet  to  the  eiecatioD  of  the  power."  If 
the  construction  of  this  MCtioD  be,  that  a  devise  of  ^e 
lands  to  executors  to  be  told,  does  not  pass  an  interest 
tmtAovi  a  spedal  authorUff  to  receive  the  rents,  then  the 
estate  does  not,  in  any  of  the  cases  already  mentioned^ 
pass  to  the  executors,  and  the  devise  is  only  a  power  simply 
collateraL  Tl^  iBMJJtf*  "*'"  JCr  ^*  "^  ^"^"^  maybe 
convqwd  to  trustees  to  sdl,  mtb  a  provision  that  the  rents 
and  profits  be,  in  the  mean  time,  received  by  the  party  who 
wotdd  have  been  entitled  if  the  deed  bad  not  been  made,    . 


a  Y*airBook,9Htn.  VI.  li.h.%4.h. 

&  LiU. secies.  G).£iU.113.s.l81.l>.  Hoiiell  t.  Bunes,  Cnh 
C.  382.  Yfttflfl  V.  Coa^ton,  t  P.  Wm».  SOS.  Bergen  v.  Bennett, 
1  CUw*  Gwet  tn  Srror,  IS.  Jackson  v.  Sobsttber,  7  OnMn'»  Jtcp. 
187. 

c  TUsHthsofairiiNiof  &Edwsid8asdeB,u(IItlunkitis,ap(m 
the  whols,tbs  better  tqfsmon;  but  Ut.  Hugnve  thoo^  diflbnntfy, 
sndbeieftntoLonlCoke  in  sapfwrt  of  tbe  positiaii,  that  if  out  ^ 
«iiMlmito&«*oU&yAwex«eNfen,ui  intenst  pMws.  {Svgdm  on 
FotBff*,  104—108.  Barg.  Co.  XM.  113.  a.  note  146.)  The  diMiac- 
tioiH  on  this  ml^ect  bsve  the  sppearance  of  too  corions  snd  otcn 
■tnined  s  refinonest,  lod  Mr.  Hugnve  puabed  hie  opinion  to  \ba 
extent  of  hcddiag,  thst  s  derise  that  careeuton  Aauidtdi,  end  s  deviM 
^landtto  be  told  hj  ezecnton.eqiiillj  invested  them  with  a  fee. 

d  JV.  r.  AmM  StoMM,  Ad.  i.  TV- see.  56. 
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and  yet  the  trustees  will  take  the  fee.*  If  Ibe  tnist  be 
tJoJid  tu^powtTy  then,  in  every  mich  caae,^  **  the  lands  to 
whiglrthe  trust  relates  remain  in,  or  descend  to,  the  per- 
8gn  entitled,  subject  to  the  trust  as  a  power."  The  sta- 
nite*  authorizes  "  express  trusts  to  be  created  to  sell  lands 
for  the  benefit  of  creditors,  or  for  the  benefit  of  legatees, 
or  for  the  purpose  of  satisfying  charges."  These  are  the 
very  trusts  or  powers  relative  to  executors  which  we  ate 
considerbg,  and  by  the  same  statute,"  '^  Every  exi»«aB| 
trust,  valid  as  such  in  its  creation,  except  as  therein  olA«r-l 
wite  provided,  vests  the  whole  estate  in  Uie  trustees,  Hubjectl 
to  the  execution  of  the  trust."  Theconclaaion  would' 
seem  to  be,  that,  as  a  general  rule,  every^pnm^mut  cre- 
ated by  will  to  sell  la'iTJi,  L'Hjiiiii  itu^fee  with  it,  but  if  the 
executors  be  not  alto  en^Dwered  to  receioe  tko  rents  and 
prqfitif  they  take  no  estate,  and  the  trust  becomes  a  pow» 
without  interest  This  regtrietion  of  the  gwieral  rale  ^>- 
plies  to  the  case  of  a  "  devue  oj  umdt  to  eSecESarTimR 
sold  or  mortgaged,"  and  the  usual  case  of  a  directum  m 
the  tnU  to  exeaitorg  to  tell  UauU  to  pay  debts  or  le^ciea, 
is  not  within  the  hteraJ  terms  of  the  restriction ;  and  it 
•may  be  a  questioo,  whether  it  be  one  of  the  cases  in  which, 
according  to  the  60th  section  above  mentioned,  "  the 
whole  e^te  is  in  the  trustees." 

Pown  of  app<»ntment  and  revocation  may  be  reserved 
ia^^veyances,  under  the  statute  of  uses,  as  well  as  iu 
o^veyances  at  common  law,  but  the  deed  of  bargain  and 
sale,  or  of  covenant  to  stand  seised,  must  be  sustained  by 
a  sufficient  consideration,  according  to  the  nature  of  the 
deed.  In  consequence  of  the  necessity  of  a  consideratitM), 
a  general  power  to  lease,  at  the  discretion  of  the  donee, 
cannot  be  valid,  even  in  a  bargain  and  sale,  or  covenant  to 


a  Keens  v.  Df  ardoii,  8  Eatft  Rep.  S48. 
b  J<r.  r.  Rented  Slatutu,  vol.  i,  729.  sec. 
e  Snd,  aec.  S5. 
d  iM.sec.SO. 
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staod  seised,  because  a  connderation  must  move  from  the 

I  lessee,  or  become  a  debt  due  from  bim  at  the  time  that  the 
deed  creating  the  power  was  executed,  and  this  cannot 
take  place  when  the  lessee  is  not  then  designated,  as  is  the 
case  in  a  general  power.'  It  is  difforent  in  coDveyances 
operating  hy  way  of  transmutation  of  possession,  as  1^ 
fine  or  teoffment,  because  the  feoffees  become  seised  to 
uses,  and  are  bound  to  execute  them  without  reference  to 
any  considerattOD.^ 

A  Roffer  given  by  will  to  sell  an  estate,  is  a  common 
la^^thority,  and  it  may  also  operate  under  the  statute  of 
H^ea.  Lands  may  be  devised  without  the  aid  of  the 
Statute  of  uses,  and,  on  the  other  hand,  the  statute  may 
operate  on  uses  created  by  will,  provided  a  seisin  is  raised 
to  feed  the  uses  created  by  it,  and  the  statute  will,  in  most 
cases,  transfer  the  possession  to  them.'  The  question  has 
now  become  unimportant,  and  is  matter  of  mere  specula- 
tion, as  Mr.  Butter,  and  after  him  Hr.  Sugden,  equally 
admit  A  devise  to  uses,  without  a  seisin  to  serve  the 
D8efl,iagood;  and  if  an  estate  be  devised  to  A.  forthebe< 
sefit  of  B.,  the  courts  wiU  execute  the  use  in  A.  or  B.,  as 
the  testator's  iutentioD  shall  clearly  indicate  fortjj^Btfiftba 
tion  controls  every  such  question, 

rhS  SeiRB  ib'turbe  co-extensive  with  the  estate  autho- 
rized to  be  created  under  the  power,  and,  therefore,  if  a 
life  estate  be  conveyed  to  A.,  to  such  uses  as  B.  should  ap- 


a  Goodtitle  v.  Pettoc,  FUxg.  299. 

b  aUberl  on  Uiei,  by  Sugden,  90,  01.     Sugden  on  Pmeert,  ISI. 

n  Stigden  on  Paieeri,  129 — 133.  Mr.  Butler  WM  of  o|amon,  tfast 
uses  cre&ted  by  will  were  executed  by  tbe  statute  of  wills,  snd  not  by 
tbeBtatute  of  uses.  The  queation  was,  whether  a  devise  to  A.  id  fee, 
to  tbe  use  of  B.  in  lee,  took  efiect  by  virtue  of  the  stttnte  of  tuea,  or 
the  statute  of  wills.  The  05Mnion  of  that  great  conveyancer,  Mr. 
Booth,  whose  opinions  are  often  cited  as  quite  oracular,  was  vibratory 
on  tbe  question.  BtOUr'tnote^l.  to  lib.  3.  Co.  Litt  S.  5.  Sagden 
on  PmuTM,  130.  note. 
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poiat,  he  eanaot  iipqirt  any  greater  intcmt  than  thM 
eaarared  to  A.*  It  a  ■pon  the  tame  nrin^jpi"  *h*t  no  estate 
caa  be  limited  throogntite  meifiam  of  a  power  whiefa 
wooM  not  have  been  Tabd  if  iiwerted  is  the  dead  creating 
the  power ;  and  the  estate  va&d  bj  qkuh  t^  a.  power, 
would  baTebeenmiflinntedb]' wajrt^  vsein  theongtnaj 

I  dead.  When  the  obfect  at  the  power  is  to  create  a  per- 
petni^,  it  b  amply  void  ;^  and  whca  the  power  is  rotd,  or 
wbeo  no  appwitment  is  made  under  it,  the  estates  timitad 
in  the  instrument  creating  the  powo-,  take  efiect  in  the 
HunemamierasiftliepowerhadDOtbeeaiDserted.'  While 
fipm  this  sul])ef;t,  it  is  proper  to  notiee  the  qDestioo  wfakt 
has  been  greatly  discossed  in  the  English  courts,  wh^her 
the  estates  Umited  io  defiuilt  of  appointment,  are  to  be 
considered  as  vested  or  conting«it  daring  the  coDtinaance 
ot  the  power.  The  question  was  most  learnedly  d 
in  three  snccessiTe  argoments  in  the  K.  B.,  in  Doe  r. , 
tint'  ukI  settled,  upon  great  conndovtion,  that  the  < 
so  limitad  were  vested,  subject,  neverthdesB,  to  be  deve 
by  t^  execution  of  the  powers.  Th^j^jmsBttiUfcJfaat 
t^mis  no  estate  limited  ondw  the  poww  until  the  sppouit- 
^oent  be  made.  Lord  Hardwicke  had  decided  in  the  same 
way,  OD  the'  tame  question,  in  Cwmatgham  t.  Afood^,* 
and  the  doctrine  is  now  de&mtiTely  settled,  and  it  aj^lies 
equally  to  petsonal  estates.' 

(3.)  Cf  tMe  exectuioa  of  powert. 

Evu^perstm  capable  of  disposing  of  an  estate  actaally 
vesUoin  himself,  may  exerose  a  power,  or  direct  a  coo- 
vgfaaix  of  the  land.  Xha  will  gssi  finhnri  and  even 
VlowB  an  infant  to  execute  a  power  simply  collateral,  and 


a  Gilbtrt  on  U*M,  1S7.    Sttgdm  on  Paven,  136. 

b  Dnkoof  HulborooghT.  EajlGodolirfiiii,  l£ifai,4iM. 

c  9ugdmcnPtnetn,Ul. 

d  4.71nN  A|i.39. 

e  1  r««y'»  fl«p.  174. 

/  Aydm  on  FoMTt,  144. 


Dig,- red  by  Google 


Lectuie  LXI.]        OF  REAL  PROPERTY.  319 

that  only  ■,  and  a  feme  cmert  may  execute  any  kiod  of 
power,  whether  simply  c»>llateral,  appendant,  or  id  gross, 
and  it  ia  immaterial  whether  it  waa  given  to  her  while  sole 
or  married.  The  concurrence  of  the  husband  ie  in  no  case 
necessary.* 

By  tb^^ew-York  Revised  Statutes,^  though  a  power 
may  banested  in  any  person  capable  io  law  of  holding,  it 
can^  be  eiercised  by  any  person  not  capable  of  ahening 
Jrads,  eicept  in  the  case  of  a  married  woman.  She  may 
execute  a  power  during  her  marriage,  by  grant  m  devise, 
Bcci»ding  to  the  power,  without  the  concurrence  of  her 
husband,  but  she  cannot  exercise  it  during  her  mfancy.  If 
she  be  entitled  to  an  estate  in  fee,  she  may  be  authorised 
by  8  power  to  dispose  of  it  duritqg  her  marriage,  and 
create  any  estate  wt^  she  might  create  if  unmarried. 

A  MHed  authority  given  to  several  persons  does  not  sur- 
vn^and  it  was  a  rule  of  the  common  law,  that  if  the  tes- 
mor,  by  his  will,  duected  his  executors  by  name  to  seU, 
and  OOB  of  them  died,  the  others  could  not  sell,  be- 
cause  the  wwds  of  the  testator  could  not  be  satisfied.* 
There  are,  however,  some  material  qualifications  to  the . 
rule.    The  statute  of  31  Hen.  VIIJ.  c  4.  very  early  cor- 


a  Sugdat,  ¥b.  lup.  148—166,  I  b«ie  deemed  it  nfficieiit  on  thia 
{Mrticular  subject,  to  refer  to  Sir  Gdwud  Sugd«n'a  very  uitboritative 
work,  far  pniici|dea  that  m  dearly  eettted,  without  overloading  the 
pages  with  teftnacea  to  the  adjudged  cases.  Mt.  Sugdan  cites  up- 
wards of  fiftj  cases  to  the  point  of  the  general  competency  of  a  JftsM 
eottrt,  and  the  limited  capamty  of  an  inftnt,  to  execute  a  power.  He 
says  be  has  anzionaly  aauulttd  tke  riport  if  eetry  eait  refemd  to  m 
hi*  eolune.'  I  have  examined  all  his  leading  antboritiea,  and  ham 
fovnd  them  as  he  stated  tbem.  The  work  is  admirably  digested,  and 
dietuigniabed  for  perqucuity,  accoracy,  and  [dain  good  sense. 

h  VoL  1735.800. 10&,110,111.    J6U.  p.  737.  sec  130. 

e  Co.  LiU.  119.  b.  113.  «.  181.  b.  Sh^para*  TbiieA.  Ut  Tata. 
■Mtf,  p.  449.  pi.  9.  Bn).tit.  DentM.pLSl.  27^,177.  Oagoodv. 
Franklin.a  Johu.  Ck.  Stp.  19. 
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rected  lome  of  the  incoDTeniences  of  the  rule,  by  declaring 
that  the  executors  who  accepted  their  Inut  might  kU, 
though  one  or  more  of  the  executors  should  refiue  to  act. 
Thii^tatute  has  probably  beeo  generally  adopted  in  this 
coiptry,  and  it  has  been  repeatedly  re-enacted  in  the  sno 
onsive  rerisioiis  of  the  statute  law  of  New-Voit.    The 
jirovinoD  would  seem  now  to  be  aboiiabed  fay  the  Nae- 
Toti  Beviied  Stahttet,*  which,  after  declaring  toat  a  power 
may  be  gi&Qted  by  a  devise  in  a  will,  adds,  that  "  where  a  1 
power  ia  vested  in  sevend  persons,  all  most  unite  in  its  ex- 1 
ecutios ;  though  if,  previous  to  such  execution,  one  ot  more  I 
of  them  should  die,  the  power  may  be  executed  by  the  aor-  I 
vivors,  or  sorvivor,"^    The  resuk  of  the  English  cases  is, 
that  where  a  power  is  giveu  to  two  or  more  persons  by 
their  proper  names,  and  they  are  not  ezecutws,  or  is  gnea 
to  them  aoawiatui  as  executors,  the  power  does  not  sur- 
vive without  express  wc»iis ;  but  where  it  is  given  to  seve- 
ral persons  by  their  name  of  trust  as  a  plural  body,  as  to 
a^  exetMtarg  or  tratletti  it  will  survive  so  long  as  the  plu- 

Iral  number  remains.*  If  the  will  directs  tiie  estate  to  be 
sold  without  naming  a  donee  of  the  power,  it  naturally,  and 
l^  impUcatiim,  devolves  upon  the  executors,  provided  they 
are  diarged  vrilh  the  distribution  of  the  fimd.'    The 


•  JV.  r.AenNdS(alu(M,vol.i.73S.*ec.lM.  112. 

h  If  Una  tw  tfas  coDBtruction  of  tks  Tevised  statute*,  tbea  I  am  6ee 
to  say,  ttktt  the  provision  in  the  statute  of  Hai.  YIIl.  hu  bera  ^trj 
JBJttdiciooaly  disoontinued. 

c  Svgdm  OB  Power*,  IBS. 

d  IHatch  V.  Wilder,  1  Mk.  ■  Bep.  430.  Davone  v.  paani&f , 
X  JoAm.  Ck.  JUp.  £54.  See  ebo,  1  Tealea'  Bep.  tStSL  3  Ihid.  163. 
Hr.  Stigdai  [Potetrt,  p.  160 — 165.)  mentions  wverkl  anoient  caaei  to 
the  nine  effect.  In  Soidh  Cejofina  the  execntor's  ftothoritj  to  kU, 
under  such  circumstancee,  is  denied,  and  the  oouree  is,  to  vp^j  to 
chuicerf  to  give  validity  to  the  sale.  Drayton  v.  Dtayton,  X  Dti- 
MuwuTf'*  Rep.  Ua.  note.  The  JV.  Y.  Rented  SbOuUt,  vol.  i.  n4. 
MC.  lot.  would  fleent  to  have  chang;ed  the  law  on  this  subject,  end  to 
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power  Ifl^ell  cannot  be  executed  by  attorney  wbeo  per- 
BonaLlrast  and  confidence  are  implied,  for  discretion  can- 
nofn^  delegated.*  But  if  the  power  be  given  to  the  donee, 
^ud  hit  asmgnt,  it  will  pa§§  by  araignmeDt,  if  the  (Mwer  bo 
annexed  to  ao  interest  in  the  donee  \^  and  if  it  be  limited 
to  aucb  usea'o*  A.  shall  appoint,  it  is  equivalent  to  owner- 
ship in  fee,  and,  in  such  cases,  the  owner  may  limit  it  to 
such  uses  as  another  shall  appoint*  Should  the  ^point4 
raent  be  to  A.,  to  the  use  of  B.,  the  statute  would  uty  exe  J 
cute  the  first  use,  and  it  would  vest  in  A.  under  toe  origiJ 
nai  seisin,  and  the  use  to  B.  would  be  void  at  law,  thougb| 
good  in  equity  as  a  trust,'' 

The  panon  who  executes  a  power,  whether  it  be  re- 
served^o  the  owner  of  Uie  estate,  or  to  a  stranger,  must 
purate  the  authority  reserved ;  and  the  appointee,  so  for  as 
h^omes  in  under  the  power,  derives  bis  title,  not  from  the 
person  exercising  the  power,  but  from  the  instrument  by 
which  the  power  of  appointment  was  created.  It  has  been 
well  observed  in  the  New'York  Remaed  StattUet,"  that  no 
person  can  take  under  an  appointment,  who  would  not 
have  been  capable  of  taking  under  the  instrument  by  which 
the  power  was  granted.    Every  instrument  of  execution 


h&¥e  made  it  confonnable  to  the  Sontli  CuoliiM  practice, Ibi  it  is  de* 
clued,  tbat  vhere  ■  pover  is  created  by  will,  and  the  teitator  has 
onilted  to  deaipiate  by  whom  tiie  pewet  u  to  be  eKerciaed,  its  exe- 
cutkmihalldevolTeantbeCoiutofCIumcerf.  Thia  ia  ntuwcewaiily 
i«qinriii^  a  resort  to  chaiicerj  in  every  case  where  the  execator,  or 
other  donee  of  the  power,  is  not  exprenly  named. 

0  Combea'  caae,  9  Co.  T5.  b.  Ingram  v.  Iiifnun,  2  •itic.  R^.  SS. 
Cole  T.  Wade,  18  Vuey'i  Aap.  rr. 

b  How  V.  Whitfield,  1  Vent.  338, 330.  The  JV.  T.  Haiud  Sla- 
itdtt,  ToL  L  T3G.  BBC.  104.  declare,  tbat  every  beneficial  power  ihall 
pane  to  the  umgaaea  of  the  estate,  and  effbctp  of  the  donee  of  the 
power,  under  an  aangtnmiit  in  insolvent  cases. 

c  Combes'  cms,  9  Co.  75.  b. 

d  atit^maitP<m»rt,f.no.n\,Ui. 

t  Vol.  i.  737.  see.  1«. 

Vol.  IV.  41 
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s  H  direction  of  the  me,  and  the  appcMotee  Ukei 
^une  maimer  &•  if  tfae  use  had  been  limited  to  him 
^e  (Higinal  settlemeat  creadng  the  power.  The  bm 
fsclaied  by  the  appointment  under  the  power,  ts  fed  (to 
use  the  mysterioos  language  of  the  conToyancere)  bj  the 
feiaiii  of  the  tnutees  to  uses,  in  the  origiDal  ooDTCTance. 
The  consMuenee  of  this  principle  is,  that  the  lues  declared 
in  the  ea^tioD  of  the  power,  must  be  such  as  would  bare 
been  Jwd  if  limited  b  the  original  deed ;  and  if  tb^  wooU 
liuebeen  void  as  being  too  remote,  or  tending  to  a  peipe- 
JlQitj  in  the  one  case,  tfae;  will  be  equally  void  in  the  other.* 
A  general  power  of  appointment  enables  the  party  to  ip- 
pMilLlIic 'estate  to  any  persons  he  may  think  propo',  who 
may  have  a  capacity  to  take,  but  a  special  pow»  cestniDs 
him  to  the  specitied  objects ;  and  they  equally  Bospeod  the 
alienation  of  the  esUte.  Whenever  the  estate  is  eaecuted 
in  ,the  appointee,  the  uses  bef<tfe  vested  are  devested,  and 
give  place  to  the  new  uses  under  the  character  of  shifting 
and  BiwiDpnguses ;  and  no  disposition  can  be  made  by  the 
persons  who  possess  the  legal  estide,  during  the  lime  that 
the  power  hangs  over  it,  which  will  not_  be  subject  to  its 
operation.* 

Every  instrument  executing  a  power  dioald  raentkn  Ae 
estate  or  interest  disposed  of,  and  it  is  best  to  declare  it  to  be 


a  By  the  JV.  T.  Rtvued  SlaMe$,  vol.  i.  797.  aec.^lU.  The  pnM 
daring  which  the  sbaolute  rig'ht  of  ■Lenatitm  is  ampesded,  ■■  to  be 
compat«d,not  from  the  date  of  the  inatrumeiit  in  «xectition  of  tht 
pever,  but  from  the  time  of  the  creatioii  of  the  power. 

b  Ptwnf  on  Extadory  DnUat,  hj  Powdl,  note  M7— 3&B.  Hr 
Powell  wriUe  better  in  the  iDatnictife  note  here  referred  to,  tbu  in 
hisori^iu]"  EnayontheL«ttmmgqfPoven;'"*iiii'vi\at^,  fhmthe 
wut  of  proper  division!  of  the  mibiect,  ind  reriing  places  fbrthe  ttu- 
dent,  and  fhna  the  iiwertion  of  eumbenome  cues  at  large,  was  shrajn 
averjrrepnlnve  woflr,  aadproTofciqglytedionsand  ohacure.  IumI, 
in  m;  eirlierdaTB,  to  make  short  excnrnona  intoj  it,  as  into  a  kind  of 
t«rra  m»gtiifa,  hut  I  alwaTS  returned  with  jaded  epirita,  and  nmied  in- 
dignitiori. 
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made  u^erciBe  of  the  power,  and  the  formalities  inquired 
in  th^xecution  of  the  power  must  appear  on  the  face  of 
Un  instrumeot.    Every  weli-drawa  deed  of  appointment, 
Bays  Mr.  Sugden,  embraces  these  points.'    The  deed  for 
executing  the  power  consists  of  two  parts,  an.fiafieutlon  ot.^ 
the  power,  and  a  conTeyapce  of  the  estate.    If  a  person 
hath  'a  po«er,  and  an  estate  limited  in  default  of  appoint- 
ment, he  QBually  firtt  exercises  the  power,aDd  then  conveys 
his  interest    Hr.  Booth  said,  th&t  be  never  «aw  a  deed  set- 
tled with  good  advice,  but  which  contained  an  appointm^ 
by  virtue  of  the  power,  and  a  conveyance  of  the  ealatis 
(gmaining  in  the  vendor,  or  his  trustee,  in  default  of  ap- 
pMntment"    And  yet  all  this  is  useless  macluoei^,  for  if 
the  power  be  subsisting  and  valid,  the  execution  of  it  would, 
per  se,  devest  the  estate.     In  every  settlement  taking  effect 
through  the  medium  d^Mes,  where  a  special  power  is  re- 
served to  sell  or  devise,  the  deed  operates,  in  the  first  place", 
as  a  revocation  of  the  old  uses,  and  the  legal  estate  is  re- 
stored to  the  original  trustees  to  uses,  treed  and  discharged 
from  the  uses  previously  declared.     It  is,  then,  understood  I 
to  remain  in  the  trustees  for  an  instant,  ready  to  feed  the  I 
new  uses  limited  under  the  power.    The  donee  of  the! 
power  wants  no  estate  to  appoint  or  transfer  previaus  to 
the  time  that  he  exercises  the  power.    Whether  he  be  the 
trustee  of  Uie  legal  estate,  or  a  third  person  be  the  ti^tee, 
is  imnaterial     An  estate  arises  in  the  trustee^ta.  the  revo* 
canon  of  the  former  uses,  by  means  of  the  magical  trans- 
Jnntatioa  of  possesaion  which  the  statute  of  uses  produces. 
/  To  explain  this  more  fiilly,  a  conveyance  to  A.  in  foe  passes 
the  legal  seisin,  and  if  the  use  be  declared  in  his  favour 
he  continues  seised.    But  the  use  may  be  declared  partly 
in  favour  of  A.,  and  partly  in  favour  of  B.,  or  it  may  be 
varied  in  any  other  manner.    In  every  such  case  the  use  is 
executed  tf  tlie  statute,  unless  it  be  repugnant  to  soma 


I  Sagdm  on  Pmoen,  p.  IS6.  A  Sugitix,  p.  tUtf.  iftte. 
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HepterioiBlj  dedued, and  "-""■'■  tosiae  upon  •.wm. 
If  l|£n  be  >  Tacuiey  io  tk  owBcnbip  onda  Uie  decluv- 
tmof  Bwi,  uin  acoDv^iBce  bf  A.  toB.  ki  fee,lioibe 
jfc  orthebes»or>Utbe  ve  retolu  to  A.  .far  life,  and  H 
located  by  the  lUtiite.  In  ihort,  to  readef  thetiifa  com- 
plete^tben  mnst  be  an  estate  trf"  fteebuTarlHlMilBBaftAk 
Mi{^^1Se1BHm»4«et,  and  there  mnrtb^^^giaiLeapa- 
Ue  of  taka^  tbe  twe,  and  tbe  lae  most  be  declaied  and 
warranted  by  tbe  nile^  «S  laiT^^'StaBrid^^Be  be  levied 
IrUboat  a  deed  to  deolare  tbe  ntee,  it  wouU  dettrof  all  tbe 
powefs,  but  a  deed  to  declare,  or  lead  oaef,  uuUrob  tbe 
&!ie.  Itii  apart  of  tbe  flame  estate,  and  the  finebecones 
■ubferrjAitlo  it," 

\tmso  tbe  mode  in  wbidi  a  power  is  to  be  ezecated, » 
nof^efiocd,  it  may  be  ezecated  by  deed  or  will,  or  aim|dy 
^writing.    It  it  oothiqg  mor^lian  declaring  the  ok 
upon  an   estate  already  legally  created  to  serve  it,  and 
whatever  inttrument  be  adopted,  it  operates  as  a  declara- 
tion of  use,  or,  io  other  words,  of  an  appointment  of  tbe 
estate  under  the  power.    It  is  tbe  plain  and  settled  rale, 
that  the  conditions  onneted  to  tbe  exercise  <^  the  power 
must  be  strictly  comjdied  with,  bowerer  unessential  they 
might  bsre  been,  if  no  such  precise  directions  bad  been 
given.     They  are   incapable  of  admitting  any  equiTalent  I 
<»  substitution,  for  tlie  person  who  creates  the  power  has  1 
tbe  undoubted  right  to  cre^e  what  cheeks  be  pleases  to  I 
impose,  to  guard  against  a  tendency  to  abuse.   The  courts  I 
have  been  uniformly  and  severely  exact  on  this  point.*'    If  ' 


a  FtarM  oa  £s*eM(ory  Dtntt*,  by  FoutU,  note  379—387.  Pret- 
Umon  AbMtraeU,  vol.  iL  S3T— S43. 

b  Tyrrelj  v.  Htnfa,  3  Bingham,  31 . 

c  IhwkitiB  V.  K«mp,  3  ftwCj  S*p.  410.  Doe  v.  Peadi,  a  Mtule 
tf  S^.  576.  Wright  T.  Barlow,  3  ibid.  51*.  Wright  v.  Wskefiwd. 
n  Vany't  Rtp.  m.  4  Tbunl  Jiy.Jia.  8.  C.  Sufdmon  Poietr: 
505,208.  aw,  2fS,a30.  355— S6».    The  WW  of  Dw  v.  Snritb.fini 
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B  dogbee 
b||%  will  ;■ 


e  ezpreesly  required,  the  power  c&nDOt  be  eiecuted 
II  ;■  and  if  the  power  is  to  be  executed  bf  will,  it 
dCcnot  be  executed  by  any  act  t«  take  eiect  ia  tbe  lift> 
Avcae  of  tite  dooee  of  tbe  power.*'  What  there  am  sevMvl 
/  modes  of  execating  a  power,  aad  ootSSSOSka  are  given, 
the  donee  may  select  bis  iBode,«nd  tbe  courts  teldon  re* 
quire  any  fiirraalities  in  IJbe  execution  of  the  po«Mr,  b^ood 
those  required  by  the  strict  letter  of  the  pewer.  It  map, 
in  Buch  a  ca«e,  be  executed  by  a  will  withoitt  the  wjlemoi* 
ties  required  by  the  statute  of  Iratids.'^ 

"nie  excessive  awl  soapulous  strictness  required  as  W 

the  fonoB  prescribed  in  the  execution  of  pofven,  partiOH' 

larly  with  respect  to  the  attestation  of  instnments  of  ap- 

jKHntmeat  and  revocatiw,  called  for  relief  by  aot  of  PBrliH> 

wneot,  aad  the  sts^ute  of  54  Gta.  III.  in  1^4,  wns  passed, 

■merely  as  to  retrospective  cases,  and  tt  left  the  rule  far  ^ 

I  future  as  uncertain  as  ever.    It  was  a  miserabV  iame  sad 

I  timid  proviuoiL    Tbe  Nem-Tark  Meoiged  SlatiUet  have 


decided  in  the  K.  "B.,  thea  a.  reveraal  in  tfae  Ezcheqner  Ciiunber,  snd 
then  tbe  last  jadgment  mvened  in  the  Uotue  of  Lerda,  gisve  riie  U> 
immetiM  Seeaamaa,  on  the  simple  question  whfitiier  s  kaae,  ptan- 
£ng,thstif  tbenntaluMldbe  nnpiid Ay A« ^mm f^ jyicon  ibvi»- 
yond  the  time  «r  pgymMt,  and  Uiere  ahimid  be  no  ni^EdMt  dtifrMc  on 
the  piemieee,  then  a  re-entry,  4u:,  was  «  due«zecDtioti  of  a  power  to 
lease,  M>  as  tbere  be  contained  in  evBiy  lease  t  poufr  t^  re-attry  for 
non-payment  of  rmt.  The  judges  wen  very  mncfa  divided  in  o[diiion 
as  to  the  vclidity  of  tbe  objection  to  the  exeoetion  cf  tbe  powH.  St 
'waaadnittadto  he  one  ffricliwiBw  ^vnr,  and  tbe  opinion  -SaM^pn- 
vaiM,  that  the  power  of  m-entry,  uiuiar  tioMiaiocmdiHoiu,wa  S 
due  «Kecutio«  of  tile  powei.  It  was  deemed  a  reawnable  construc- 
tion and  inference  of  the  intention,  whi(±  must  havereferred  toarea- 
nnaMt  power  of  re-entry.     lBnd.-itJlmg.lt7.    libKl.473. 

a  Woodward  v.  Haeley,  MS.  cited  in  Svgdtn,  SOS.  Earl  of  Dar- 
lington v.  Pnltsnf ,  Cmep.  S«p.  C80. 

&  Wbdeyv.  I^«iMmmd,HS.«ited  at5«fA»,90».    JMLXO»— 

f  Stigdm  on  Pmurt,  !01. 
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gone  much  bolder  length8,u)dhaTe  made  some  very  vahit- 
Ue  ameDdmenta  to  the  existing  Itw  respecting  die  execu- 
tion of  powers ;  and  while  many  of  the  providoiu  are 
iaerely  rfeclantory  of  the  existing  law,  there  are  otbers 
which  have  rescaed  this  part  of  the  law  from  much  <dMcu- 
rity  and  uncertainty.  No  power  can  be  executed  except 
by  some  instrument  in  writing,  which  would  be  sofl&ciCTt 
in  law  to  pass  the  estate  or  interest  intended  to  pass  under 
the  power,  if  the  person  executing  the  power  Were  tbe  ac- 
tual owner ;  and  every  instrument,  except  a  will,  in  execn- 
tioo  of  a  power,  and  although  the  power  may  be  a  power 
of  revocation  only,  shall  be  deemed  a  conveyance  wtdiin, 
and  subject  to  the  provisions  of  that  put  of  the  revised 
statutes  relative  to  the  proof  and  recording  of  coovey- 
Tbe  rule  of  law,  before  the  statute,  was  the  same 
orthii  poial,  UJU  Un  MUDe  technical  expresaionfl  are  re- 
nte, and  the  same  construction  is  put  upon  deeds  of  ap- 
HMntment,  as  in  feofiments  and  gifts  at  common  law.**  So, 
^  if  the  power  to  dispose  of  lands  be  confined  to  a  dispoo- 
tion  by  devise  or  will,  the  instrument  of  execution,  under 
the  New-Tork  Revited  Statutes,  must  be  a  will  duly  exe- 
cuted according  to  the  provisions  relative  to  the  executiiMi 
and  proof  of  wills  of  real  property.  And  where  a  power 
is  confined  to  a  disposition  by  grant,  it  cannot  be  executed 
by  will,  although  the  dispo«tion  be  not  intended  to  take 
effect  until  after  the  death  of  the  par^  executing  the 
power.  Again ;  where  the  grantor  oi  the  power  shaO  baie 
directed  or  authorised  it  to  be  executed  by  an  instruiiieiit 
not  snffideot  in  law  to  pass  the  estate,  the  power  shall  not 
be  void,  but  its  execution  shall  be  governed  by  the  nde* 
previously  prescribed  in  the  article.'    And  if  the  graotor 


a  /f.  r.An«M(lSlalwfaf,v<^.t.  735,  738.  sec  113,114. 

b  Tapnei  v.  HerioU,  WiUu'  Btp.  177.  Lord  KsnyM,  3  3faw 
Bq»-T6S. 

c  Tbis,I  preBaiiie,iarefeniiigit  to  tb<  courts  to  CWM  the  power 
to  be  executed  sccording  to  the  guieral  intention,  by  an  instrsment 
competent  fbr  the  piujMMe- 
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shall  have  directed  any  fonnalhieB  to  be  observed  in  die 
execution  of  the  poweri  in  additioa  to  those  which  would 
be  snffident  by  law  to  pass  the  estate,  the  observance  of 
such  additional  formalities  shall  not  be  necessary  to  a  valid 
exeomon  of  the  power.*  If  the  conditions  annexed  to  a 
power  be  merely  nominal,  and  evince  no  intention  of  ac- 
tyu  benefit  to  the  par^  to  whom,  or  in  whose  favour  they 
Msfi  to  be  performed,  they  may  be  wholly  disregarded  in  the 
execution  of  the  power.  In  oK  ethtr  rapecU  the  inten- 
tion of  the  grantor  of  a  power,  as  to  tlie  mode,  time,  and 
conditions  of  ita  execution,  i^atl  be  observed,  subject  to 
the  power  of  the  Court  of  Chonoerf  to  supp^  d^eotive 
cxGcutions.  When  the  CMisent  of  a  third  person  to  the  | 
execution  of  a  power  is  requisite,  the  consent  shall  be  ex- 1 
pressed  in  the  instrument  by  which  the  power  is  executed,  i 
or  shall  be  certified  in  writing  thereon.  In  the  first  casetj 
the  instrument  of  execution,  in  the  second,  the  ceriinc»iet 
shall  be  signed  by  the  party  whose  consmT^  required,  and 
be  duly  proved  or  acknowledged  when  the  instrument 
conveys  an  estate,  or  creates  a  diorge,  which  the  grantee 
tiX  the  power  would  have  no  right  to  convey  or  create^ 
unless  by  vktue  of  the  power,  it  shall  be  deemed  a  valid 
execution  of  the  power,  although  the  power  be  not  recited 
ot  raAAed  to.  Lands  emlvaced  in  a  power  to  devise,  shall 
Mfinqr  a  win  poiportiDg  to  convey  all  the  real  estate  of 
Ab  teatator,  unless  a  contrary  intent  appears  expressly,  or 
4Sy  necessary  implication.** 


a  Thii  proviaion  aweeps  awsy  a  vut  mua  of  English  cawea  requi- 
ring Uw  exact  perfbnnsnee  of  prascribed  fonrnlitiaw.  It  gi*ea  gimt 
nmpUcitj  to  tbe  azacntton  of  powen,  Jknt  it  aaaanliilly  abridgsa  tbe 
right  of  the  donorto  impoaa  bia  own  termi  apcm  tba  di^oaition  of  his 
own  property. 

h  JV.  F.  iImiMri5t<itafa«,Tol.i.  736,13a, -m.  sec.  115—116.118, 
1 19,  ISO — 124.  1X6.  Tlua  hat  pangnph  ia  a  deelantoiy  prariaion, 
At  it  wu  alrwdy  tbe  lettled  mle  in  New- Yorit,  that  tniit  eetatea 
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It  ii  4be  general  rule,  that  a  power  cannot  be  exerdaed 
before  tlie  tune  id  wtucii'  it  was  the  inteBtion  of  the  gnu- 
tor  of  the  powo*  that  it  abould  be  exereiaed.  l^bikHa*^^ 
mnaWeaaHuned  I^  Lord  Coke  ;*  and  in  Ciw  y.  Oay^*  it 
vaTaqu^ged,  that  where  a  pow«  of  leasing  was  given  to 
B.(  to  be  exercised  after  the  death  of  A.,  it  could  not  be 
«z«cised  during  the  life  of  A.  Another  nile  is,  that  pow- 
na  of  revocation  and  appointmrat  need  not  be  executed 
to  Ibe  fiill  extoit  of  them  at  once ;  they  may  be  ezereiaed 
at  different  times,  over  differentt  parts  of  the  estate,  or 
over  the  vhais  ertate,  if  not  to  the  whole  extoit  of  the 
power,'  Nw  does  wt  appuiatnieqt  by  way  of  mortgage, 
eihiost  a  power  c^  revocation,  for  it  is  only  s  .revocation 

^ower  may  be  executed  without  reciting  it,  or  even 
[  to  it,  provided  the  act  showB  that  the  donee 
I  in  view  the  subject  of  the  power."  In  the  case  oi 
wills,  it  bes  been  repeatedly  declared,  and  is  npw  the  setr. 
tied  rule,  that  in  respect  to  the  executiim  of  a  power,  there 
Boost  bt  t  Mbrence  to  the  subject  of  it,  or  to  the  power 
itaelA  unless  it  be  in  a  case  in  which  the  will  would  be  in- 
opwative  vnthout  the  aid  of  the  power,  and  the  intentioD 
to  execute  the  power  became  clear  and  manifest.  The 
general  rulg  rf  OQljitnifitiflPt  both  as  to  deeds  and  w3lB,is,~ 
that  if  there  be  an  interest,  and  a  power,  existing  togethu 
in  the  tame  person,  over  the  same  subject,  and  an  act  be 


pMS  br  the  nrasl  general  words  in  s  will  punng  other  estates,  unksB 
tbeTebeciTcninatanceBintfae  case  to  anthorixe  the  inference  of  a  diA 
ftrent  intenti<m  in  the  testator.  Jackson  v.  De  Lsncj,  13  Jakm. 
IUp.5VJ. 

a  Oa.  £tff.  lis.  a. 

6  13£afr>Ap.  IIS. 

c  Digge'i  caae,  1  Co.  1 73.  Snape  v.  Turton,  Cro.  C.  478.  Bover 
y.  Smidi,  1  rtrti.  Rep.  S4. 

d  Peitins  v.  Walker,  1  Vem.  Aqt.  97. 

t  Ex  parte  Caewa.11, 1  Atk.  Kep.  659. 
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MthoDt «  particular  r«fereDce  to  the  pow^r,  it  will  be 
to  the  is^rest,  «n4  flot  toi  the  pow«c,  If  there  be 
il  interest  o«  whivb  thp  deed  c«b  attach,  it  will  qoit . 
a  power,  (f  mi  act  wiU  work  two  w<^8,  the  one 
iter^t,  9IK)  the  other  by  ^p^weriSjul  the  »ct  be 
indifferest,  the  law  will  attribute  it  to  the  interciat,  and  not 
to  the  aatbority,  iftJ.fict^o  P(0><  vmtoft.*  Iq  Sloaita  v.  Ca^o- 
gaa^  it  waa  dool^ued,  by  thQ  Uae^er  of  the  Rolls,  after  a 
full  discussion,  to  be  settled,  thnt  a  geoeral  disposition  by 
will  would  not  incMo  property  over  which  the  party  b^d 
only  R  power,  unless  an  iqte^itlon  to  execute  the  power 
CQuVl  be  infctrred.  AwiU  ^^^d  not  contain  express  eyi: 
dcNKfi  of  m  intentjop  to  execuie  apqw^T^f  (he  will  bfl 
mads  without  any  re&rence  to  Uie  power,  it  operates  as  an 
9f)poti)tinenl  un(}erthe  power,  provided  it  canq^tbavp  QP9- 
ratioQ  without  the  power.  The  intent  mujLbgJftfleW  tMt 
BA  other  rea«oaable  intent  ca^eiapvtedtQthe  will' 

Ta  eopaUuing  the  instrument,  in  c^^es  wha:«  the  party 
baa  a  power,  ai«d  also  aa  interest,  the  intentio"  »  ♦t'ff  grfiff* 
oi^4ot  of  inquiry,  and  the  instrument  is  construed  to  be 
eitbor  so  ^ppoifitniefit  or  a  release,  that  is,  either  as  on 


<i  Sir  Gdwu^  C)«re'eeue,8  C^  17.  b.  Holt,  Ch.  J.,  Parker  T- 
Kelt,  IC  Mod.  Jl<p.  4S9.  Hobwt,  Ch.  J.,  in  the  C<»iimeiiduD  cue, 
H<A.  l&S,  leo.  Andrevm  v.  Emmat,  t  Bro.  39?.  atuden  v.  8taa- 
den,  S  FiM.  jr.  &S9.  Jjughgim  v.  Numy,  3  ibid,  437.  Narniock  v. 
Horton,7tMd.a91. 

b  Cited  in  Svgdm  on  Pmeert,  3B3. 

c  Benoet  v.  Abnrrow,  B  Vutt^i  SUp.  609.  BradiBh  v.  Gibba, 
^Joknt.Ch.  Rtp.  SS\.  Doe  V.  Rottke.S  Bn^Aam,4S7.  S  JBomiv. 
$■  Crat.  710.  8.  C.  on  error.  In  this  lut  cue  LonI  Ch.  J.  Beat  re- 
vieawd  all  the  eiwi,  from  the  gmt  leading  authoritf  of  Sir  Edward 
Cleie'e  eiM,  down  to  the  time  of  the  decudon,  and  he  deduces  the 
above  conclofdone  with  irreaistible  force.  The  judgmuit  of  the  C. 
B.  wu  reveised  In  the  K.  B.,  on  the  queation  of  Act  whether  the 
intention  waa  maniftst  TbeprinoiplaaoriawveieequalljTeoogmetet 
iRMcbeouit. 

Vol.  IV.  4? 
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ment  of  a  use  Id  eKecutioo  of  a  power,  or  a  cmi- 
mce  of  the  interest,  as  will  best  effect  the  predtMiuDuit 
teotioD  of  the  party.*    It  may,  indeed,  operate  u  aa 
ippointment,  and  also  as  a  conveyance,  if  it  be  so  intended, 

'  tbou^  the  usual  practice  is  to  keep  iheae  two  puiposcs 
cleariy  distinct" 

In  a  deed  executing  a  power,  a  power  of  revocation  | 
and  new  appointment  may  be  reserved,  though  the  deed  I 
creating  the  power  does  not  authorize  it,  and  sach  powers  I 
may  be  reserved  totiei  quotie$.  A  power  to  be  executed  ■ 
by  wm,  is  always  revocdtle  by  a  subsequent  will,  Jbr  h  is  m 
th^ature  of  a  will  to  be  ambulatory  until  the  testattn's 

yreath.*  But  though  the  origmt^  power  expressly  autho- 
rizes the  donee  to  appoint,  and  revoke  his  appoiDtuient, 
from  time  to  time,  yet,  if  the  power  be  executed  by  deed, 
it  is  held  that  there  must  be  a  power  of  revocation  reserved 
in  the  deed,  or  the  appointment  cannot  be  revoked.  On 
every  execution  of  the  power  a  new  power  of  revociuion 
must  be  reserved,  and  a  mere  power  of  revocatno  in  a 
deed  execvHag  the  power,  will  not  authorize  a  limitatioD  of 
new  uses.''  The  rule  arose  frtMU  an  anxiety  to  restrain  the 
reservation  of  such  powers  of  revocation,  and,  perhaps, 
from  a  desire  to  assimilate  powers  to  conditions  at  ccnn- 
moD  law ;  and  we  are  disposed  to  agree  with  Mr.  Sugden, 
that  there  is  no  good  reason  why  a  general  powa  of  revo- 
cation in  the  original  deed  creating  the  power,  should  not 
embrace  all  fiiture  execution,  since  it  is  allowed  to  be 
affected  repeatedly  by  new  powers  of  revocation,  and  since  | 


a  Cox  T.  Chamberlain,  4  Fe».  Stp.  631.  Roacii  v.  Wadbam, 
a  EaH'i  Jt^.  a»9. 

b  augden,p.  301. 

c  Ibid.  p.  33t. 

d  Ward  T.  Lentbbl,  I  Sill.  Affi.  343.  Hatcher  v.  Cuitia,Zi:VM>i. 
Bep-fil.  Hele  V.  Bond,  Pr«.  «  CA.  474.  SvgdtnonPotBtrt,App. 
No,  5.  S-  C. 
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«i  power  fl^  revocation  in  the  original  settlement  is  tanta- 
mounytD  Bpower,noton)y  of  revocation,  but  of  limitation 
o/a^  taet,  for  he  that  has  a  power  to  revoke  has  a  power 
yniimL^  The  Nao-TorklUi^tedSuautet^hB.npf en  dae 
stability  to  powers  that  are  beneficial,  or  in  Irtut,  by  de- 
claring that  they  are  irrevocable,  unless  an  authority  to  rei- 
voke  them  be  granted  or  reserved  in  the  inatrunieot  crea- 
ting the  power.  It  is  fiirther  declared,*  that  where  the 
grantor  in  any  conveyance  shall  reserve  to  himself  for  his 
own  benefit  an  absolute  power  of  revocation,  he  shall  be 
deemed  the  absolute  owner  of  the  estate,  so  lar  as  the 
rigfats^f  creditors  and  purchasers  are  concerned.  Under 
the  «Ded(  of  this  wise  provision  preventing  these  latent 
aofl  potent  capacities  from  being  made  instruments  of 
nud,  the  statute  very  safely  allows'  the  grantor,  in  any 
conveyance,  to  reserve  to  himself  any  power,  beneficial  or 
in  trust,  qfiich  be  might  lawfiilly  grant  to  another. 

Aa^^me  cte^ed.by  the  execution  of  a  povr^,  takes 
«^iaP\B  the  same  manner  as  if  it  had  been  created  by  the 
«ed  which  raised  the  power.  The  party  who  takes  under 
the  execution  of  the  power,  takes  under  the  authority,  and 
under  the  grantor  of  the  power,  whether  it  applies  to  real 
orfieraonal  property,  in  like  manner  as  if  the  power,  and 
the  instrument  executing  the  power,  had  been  incorporated 
in  one  instrument*  The  principle  that  the  appointee  takes 
under  the  original  deed,  was  carried  to  the  utmost  extent 


a  Amm.\  C&.CI1U.  241.     Colston  V.  GardiMi,  3  tfrirf.  46. 

I  VoL  i.  736.  wc.  108. 

c  Ibid,  p.  733.  sec,  BS. 

d  Ibuf.  p.  735.  MC  105. 

0  liUt.  wee.  189.  Co.  LiU.  1|3.  a.  Coo'j  v.  Duckenfield,  3  Atjt. 
Rtp.  58«— 587.  Hulbarough  v.  Godolphin,  ?  Vuey't  Rep.  7B.  Mid- 
dletonv.  (^nft^,  2  Alt.  R«p.6«J.  Brndifh  v.  Gihhv,a  Jnhnt,  Cli. 
Bfp.  560. 
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in  Roach  v.  Wadhom,*  a  case  whioh  fltriktsglj'  illustrates 
the  whole  of  this  doctrine,  and  the  elBguhrly  subtle  and 
Brtificisl  mechanism  of  the  English  setdemeiit  law.  An 
estate  was  conveyed  to  -a  truBtee  w  fee  to  such  usea  as  A. 
should  by  deed  appoint,  and  in  defarit  of  afifmintnieat  to 
A.  in  fee.  There  was  a  fee^um  rent  Deserved  in  the  cen- 
veywoe  to  the  trustee,  and  A.  coreminted  to  pay  it.  It 
waf  held,  that  A.  tocA  a  vested  fee,  liable  to  be  devoated 
W  the  execution  of  bis  pdwer  of  •ppointment.  Ife  sold 
^d  conveyed  the  estate  by  lease  and  release,  and,  aim,  is 
the  same  conveyance,  directed  "antl  appointed  the  estate 
and  uae  to  the  purchaser.  It  vras  further  held,  that  under 
this  conveyance,  with  a  double  aspect,  the  purchaser  took 
the  estate,  by  the  appointment  of  A.,  and  not  by  tJie  convey- 
ance froaiA.,aiKl,coDBec]uenlly,  the  purchaser  was  not  sub- 
ject to  ihecovenant  for  the  payment  of  rent,  tfaoiq;fa  itnui 
with  the  land,  for  he  took  as  if  the  original  conveyance  had 
been  made  to  himself,  instead  of  being  made  to  the  tiwtee 
to  uses.  The  mle  that  the  estate,  nndei  the  power,  takes 
effect  under  the  deed  creating  the  power,  api^tes  only  to 
certain  purposes,  and  as  between  the  parties,  and  it  will 
not  be  permitted  to  hnpair  the  intervening  rights  of  stran- 
ger^ the  power.  The  deed  iindfflLJW  power  mnat  be 
reowded,  when  deeds  in  general  are  required  to  be  le- 
wded,  equally  with  any  other  deed.*"  h  does  not  take 
Effect,  by  relation,  from  the  date  oi  the  power,  so  as  to  in-  _ 
leriere  with  intervening  rights.*  The  ancient  doctrine 
was,  that  a  naked  power  coidd  not  be  barred  or  eztSjQBB^ 
ed  by  disseisin,  fine,  or  feoffment*    It  was  held,  that  if  a 


a  6  Eaa-t  Rtp.  399. 

b  S«raAoD  V.  Quiucey,  t  Vttey't  Bep.  4 1 3. 

e  Lord  Hardwicke,  in  Marlborough  v.  Godolphia,3  f^aty'a  R^. 
It.  and  in  Southb;  v.  Stonehouse,  ibid.  610. 

d  1  a>.  ItO.  173.  Bdwudav.  Bister,  Ami.  410.  Willis  v.  BJui- 
ral,  1  Aik.Rtp.  479.  is  Hen.  VII.  fb.  11.  b.  tnnalAted in  App.  No. 
1 .  to  .Ivgdm  on  Potaeri, 
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power  to  Billluids  be  given  to  oxeoiton,  and  tke  Iteir  an- 
ten  and  snfeofis  S.  who  din  aeised,  yet  that  tbe  «ucDton 
nrigtilMll,  aod  the  vendee  wduM  be  in  under  the  will,  which 
was  panmoant  to  the  descent,  and  that  the  power  wag  not 
tolled  by  the  deacent.'     A  dormant  power,  with  tuch  myg- 1 
tehouB  energy  founded  on  the  docthDe  of  relation,  would  | 
<i|)erate  too  iniBchievously  to  be  endured,  and  the  doclrine  1 
to  that  eitent  haa  juitly  been  questioned,  u3"trWS8Rrfi)ir| 
now  i>e  permittee^  to  destroy  iDlervening  rights  which  had 
been  created  for  a  valuable  conBid<.Tati<Ki,  and  had  duly 
attached  upon  the  land  without  notice  of  the  power> 

TJi^Mnefioial  interest  which  a  person  takes  under  tbe 
nflution  of  a  power,  forms  part  of  his  etftate,  and  is  sub- 
jfin  to  his  debts,  like  the  rest  of  his  property.  The  appoint* 
%eDt  cannot  be  made  so  as  to  protect  tfae  pmperty  from 
the  debts  of  the  appoiniee.*  A  court  of  cheMcery  gotm 
farther,  and  holds,  that  where  a  person  has  a  ffotend 
powerof  appointment  over  property,  andlieBelaaUyeier- 
cises  his  frawer,  whether  by  deed  or  will,  the  property  ap- 
pointed shdl  (oim  part  of  hii  atteU,  and  be  ssbfwt  Wtbe 
claims  of  creditors,  in  preference  to  the  claims  of  tbe  afH 
peintee.  But  the  party  must  hare  executed  the  power,  or 
done  somo  act  indicating  an  intentioii  to  exeoate  it ;  for  it 
is  perfbctly  well  senled  in  the  English  law,  that  tboagh 
le^nrpvHt;nir*BWIai»«aaihjid  a  defectne  eseoutios  of  a 
Ipower,  it  will  set  supply  the  total  want  of  my  execution 
lof  iL  Tbe  Lord  Keeper,  as  early  as  the  case  of  LaueUt 
V.  CormBoUU,''  declarad,  that  where  a  penon  had  a  power 
to  charge  an  estate  for  such  uses  as  Ite  shoirid  think  fit, 
and  he  had  by  deed  appointed  it  fw  tbe  benefit  of  ba  chil- 


li Jenk.  CM.  184.  pi.  ^6.    Bro.  tit.  Damt,  pL  3S.     P&nonH,  €h. 
T.,SJllau.IUp.SAS. 
b  JacksoD  V.  Dftvenpoit,  tOJi^au.  Rep.  637. 
r  Alexander  t.  Alexander, »  fwey"*  Rtp-  840.  ■ 
d  3  VfTtt.  tup.  4«5.     Pree.  m  Ch.  23?.  8,  C. 
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dreo,  the  direction  should  be  changed,  and  the  fund  ^ 
plied  to  the  payment  of  hi§  debts.     But  if  he  wht^y  omit- 
ted to  appoint,  the  court  had  not  gone  bo  far  as  to  do  it  for 
him,  though  he  thought  it  would  be  very  reasonaiiJe,  and 
agreeable  to  equity,  when  creditors  were  concerned.    The 
same  doctrine  was  afterwards  repeatedly  held  by  Lord 
Hardwicke.'     Property  over  which  such  adomtnioo  was  I 
exercised  by  virtue  of  a  general  power,  was  coneideTed  as  I 
absolute  property,  bo  far  as  to  be  liable  for  debts ;  but  if  it  I 
be  a  particular  power  to  appoint  for  tlurd  persons  deaig-  I 
nated  in  the  power,  and  not  for  the  benefit  of  the  donee  of  | 
the  power,  the  conclusion  would  be  different    Sir  William 
Grant,  in  Holmet  v.  CogihiU,*'  and  Lord  Erskine,  after- 
wards, in  the  same  case,  on  appeal,'  were  very  clear  and 
explicit  in  laying  down  the  established  distinction,  that 
equity  woold  ai^bfijlefcctlK^ggcution  of  a  power,  and_ 
relBS^BTIffStCTe  where  there  waaTi5"SecuBoff^nt: 
while,  at  tne  same  nmenfi^^CTelreeioaffiin!,  that  there 
wis  IjB  jBOfl  Wlktn  or  juBtice  ax  the  distinction,  and  that 
it  WM  raised  and  sustaineg  witli  some  violation  of  pna 


If  the  interest  was  to  be  vested  in  the  appointor  by  an  I 
act  to  be  done  by  himself,  it  ought,  perhaps,  to  be  coDsi-| 
dered  his  property  for  the  benefit  of  his  creditors ;  and  yet  | 
the  above  distinction  had  been  settled  and  maintained  fttHn  | 
1666  down  to  that  time.  The  creditors  have  no  right,  ac- 
cording to  the  established  doctrine,  to  have  the  mmey 
raised  out  of  the  estate  of  a  third  person  when  the  power 
was  not  executed,  and  a  jff"^  T**  fHUJ'T  "■'!  ""*  't  ^^ 
own  act,  charge  an  estate,  and  supply  the  want  of  the  exc- 


a  Hinton  v.  Toye,  1  Atk.  Rep.  465.  Bwnton  v.  W«rd,2i6W.  I7£:. 
Lord  Townsend  v.  Windham,  2  Veny'i  lUp.  9.  Paek  r.  BrIIhitsT. 
3  Afc.  Bg).  269.    Trouglitonv,  Trmshlfn. ibid. C^S. 

b  7  Vtity'i  Rtp.  506. 

r   19  F>.n/V  Rrp.  eflfi.      ^ 


Dig,- red  by  Google 


Lecture  LXl.]         OF  REAL  PROPERIT.  835 

cutioD  of  a  power.  This  would  be  to  destroy  all  distinc- 
tion between  a  power  and  absolute  property,  and  though 
the  money  which  the  party  possessing  a  power  has  a  right 
to  raise,  may  be  considered  his  property,  yet  the  party  to 
be  affected  by  ihe  execution  of  the  power,  can  only  be 
charged  in  the  manner,  and  to  the  extent  specified  at  the 

Jn  of  the  power.  The  courts  only  assume  to  (Urect- 
>lication  of  Uie  fund  raised  by  virtue  of  the  power, 
hold  it  to  be  assets  for  the  payment  of  debts.  Lord 
3  intimated,  that  the  difficulties  which  had  embar- 
rassed  the  subject  were  proper  for  legislative  interierence, 
and  that  it  might  as  well  be  declared,  that  where  a  power 
was  given  to  dispose  of  property  by  a  certain  act,  if  the 
party  died  without  doing  the  act,  the  property  should  still 
be  assets. 

The  New-York  Recited  Statutes  have  wisely  cleared 
away  these  difficulties,  and  given  due  and  adequate  relief 
to  th0  creditor,  by  rendering  the  execution  of  th«  power 
imniralive  in  certain  cases,  and  making  the  jurisdictioD  in 
afniy  co-eitenaive  with  the  requisite  relief.  Thus,  every 
special  and  beneficial  power  is  made  liable  in  equity  to  the 
claims  of  creditors,  in  the  same  manner  as  other  interests 
that  cannot  be  reached  by  an  execution  at  law,  and  the 
execution  of  the  power  may  be  decreed  for  the  benefit  of 
the  creditors  entided.*  It  is  further  declared,  that  ever}' 
trust  power  (being  a  power  in  which  other  persons  than 
the  grantee  of  the  power,  are  entitled  lo  the  benefits  re- 
sallJng  from  the  execution  of  it)  becomes  an  imperative ' 
duty  on  the  grantee,  unless  its  execution  be  made  to  de- 
pend expressly  on  the  will  of  the  grantee,  and  the  perfiwm- 
ance  of  it  may  be  compelled  in  equity  for  the  benefit  of  J 
the  parties  interested.  Nor  does  it  cease  to  he  impera- 
tive, though  the  grantee  has  a  right  to  select  any,  and  ex- 


n  a:  r.  Rfviied  Slaiatu,  vol.  i.  734.  i 
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elude  others  of  iha  penom  dengnated  u  the  obfeMs  tri* 
the  trait.'  And  when  a  dvpoiitiaB  under  «  powet  ii 
direeted  to  be  ntde  to,  or  uaoag,  or  betire«a  s^vonl  ptf- 
■OD^  witbout  u)]'  BpeeificBlioB  of  the  ahue  or  stun  lo  be 
■lUued  lo  each,  i^l  the  pefvoiu  desigaited  shall  be  «nlHled 
J6  ut  equtl  prt^iortion.  P^t  if  ijir  ffiT""'  or  prt^pertioii 
of  (he  dbtributioa  be  left  to  the  trusteee,  the^  m&j  allot 
the  whole  to  aaj  oae  or  more  of  the  penons,  in  excltuioa 
of  the  others-^  If  the  trustee  of  a  power,  wHfa  tibo  right 
of  selection,  dies  leaving  the  power  unesecuted,  or  if  (he 
cieeutioo  of  a  power  in  trust  b«  defective,  ia  whole  or  in 
part,  its  execatjoo  is  to  be  decreed  in  equity  Gar  (he  benefit 
eqvidly  of  all  the  persops  deaignated  as  ot^ta  of  the 
trutt  The  euetitios,  ia  whtrie  qr  in  part,  of  any  trart 
power,  may  also  be  decreed  in  equity  for  the  baiefit  of 
crqditqrs  or  awigMws  (if  the  interest  was  asngnable)  of 
any  penoo  entitled,  M  ooe  of  the  objects  of  the  trust,  to 
ooowiUts  execution.*  So,  purchasers  for  a  valuable  cob- 
sidenBon,  cUixning  under  a  defective  execution  of  a 
poMu,  are  entitled  to  the  aaioe  relief  in  equity  as  por- 
jBuKn  in  any  other  cose.  It  is  likewise  add^tfbr  greater 
l^ution,  that  instruoients  in  exeoution'  of  a  power  are 
equally  affected  by  fraud,  as  conveyances  by  owners  and 
trustees,  Ev^  power  is  also  made  a  lien  or  charge  upon 
the  lands  which  it  etalvaces  as  against  creditors  and  pur- 
chasers in  good  ^Ih,  and  without  notice,  of  or  from  anj' 
person  having  an  estate  in  such  lands,  from  the  time  the 
insttUBient  containing  the  power  is  recorded;  and  as 
agauiBt  all  other  persoDs  from  the  time  the  instnunent 
takes  effect.' 


n  A*.  T.  Rented  SlaluUt,  voh  i-  sec.  06, 

b  Jbid.  NC.  88,  99. 

c  Ku/.  wc.  100. 103.  131. 

'I  Ihid.  p.  73.^.  737.  «ec  107. 125.  132. 
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Someufurt  <^  these  statute  prorisiODs  would  seem  to 
havt  Jmnged  the  EdgliBh  eqaity  doctrine  of  illusory  ep- 
piAfimsatB,  Where  there  was  an  allotmeBt  of  a  aominal, 
yn  not  of  a  substantial  interest.  They  have  at  least  rev- 
cued  Ae  law  from  a  good  deal  of  ancOTtainty  on  the  sub- 
ject, and  rdieved  the  coarts  of  equity  from  that  difficulty 
and  distreto  «f  wluch  the  Master  of  the  Rolls,  in  FttRiIerzee 
V.  j4dDm,'  ami  Lord  Eldon,  in  BmuAer  v.  Aitc*«-,*>  ban  so 
loudly  ooraplained,  whm  they  endearonred  to  asoertaiti 
the  proportion  of  itieqaality  that  would  amount  to  an  illu* 
scry  appotaUmnt.  The  rule  of  law  is,  to  require  some 
aBotment,  however  small,  to  eacli  person,  wb^e  the  powet- 
was  gtt^  to  aj^KHDt  to  and  among  several  persons :  but 
the  rale  in  <^tiitif  rtyinirnn  a  real  and  substantia]  portion  to 
e&cb,  and  a  tnere  nominal  allotment  to  one  is  denned  tllu' 
aoty  aad  ftaudntant  Where  the  distribution  is  left  to  dis- 
cretion, without  any  prescrilied  rule,  as  t«  such  of  the  chil- 
dren ax  the  tnutee  should  think  proper,  he  may  appoint  to 
(Hie  only.'  But  if  the  Words  be,  cuwngtt  the  children  as 
he  sbeaM  ddnk  proper,  each  mirtt  htkve  a  share,  and  the 
HwJriwft  nf  ill^jfipty  ini[iiiiiilliiMHl  I  lijuiHiiii  "  The  distHbu- 
tioQ~Bn<lflr  the  power  of  aj^intm^t,  by  tiie  New-York 
Btatate,  must  be  equal  in  the  one  case,  and  in  the  other 
the  trustee  has  an  entire  discretion  in  the  selection  of  the 
objects,  as  welt  as  to  the  amount  of  the  shares  to  be  dis- 
tributed. In  respect  to  the  imperative  duty  of  the  grantee 
of  a  trust  power  to  execute  it,  the  New- York  statute  has 
only  dedared  the  antecedent  law.    Though  it  be  an  immu- 


a  4  Vueg'tS^.  784. 

b  1  Vtt.  it  Beam.  79. 

G  Tbe  Huter  of  the  Rolls,  in  Kemp  v.  Kemp,  S  VtMe^i  BMp.  857. 

d  Vudenee  v.  Adorn,  4  Vumf'*  Rip.  771.  Kemp  t.  Kemp, 
5  iSrid.  849.  Artiy  v.  Artry,  Prtc,  in  Ck.  K6.  Thomms  v.  Thomw- 
%  r«m.  B^.  SI  3. 

Vol.  IV.  43 
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table  r^lc!,  that  the  non-execulion  of  a  naked  powa  w3l 
never  t>fl  aided,*  yet  if  the  power  be  ooe  wbkh  it  ii 
the  d|ity  of  t|ie  party  to  execute,  he  is  a  trustee  for  the 
exercise  of  the  power,  aod  hai  no  discretioD  whether  be 
will  or  vuf  not  exercise  it.  Chancery  adopts  tbe  principle 
as  toJnuti,  and  will  not  permit  huo^EgBRersMMKit, 
or  omer  circumstaocea,  to  dtaappmot  the  interests  of  Umwc 
jffmont  fot  whose  benefit  be  is  called  upcoi  to  execute  it 
This  principle,  according  to  l.ord  EMon,  pervaded  all  tbe 
caaei.^  The  equity  jurisdiction,  in  relieving  against  the 
defective  executiQiRf^mm^mMed  in  the  case  of  a 
meritoriouB  consideration  in  tlie  person  applying  lor  aid  \ 
and  here  again  the  English  law  and  the  New-York  sta- 
tute are  the  sanie.  The  assialance  is  granted  in  favcMirof 
creditors,  and  bona  Jde  purchasers,  who  rest  their  claim 
upon  a  valuable  consideratipq,  and  in  favour  of  domestic 
relatives,  whose  claims  as  appointees  are  fpvpded  upon  the 
meritorious  considerations  of  maniage  or  blood,  or  where 
the  noD-ezecution  arises  from  fraud.  The  nunieroui 
cases  which  regulate  and  prescribe  the  interfereoce  of 
chancery  in  aiding  "hnd  correcting  the  defective  executHHi 
pf  powers,  and  also  in  affording  relief  against  the  actual 
execution,  or  fraudulent  operation  of  powers,  cover  a  vast 
field  of  discussion  ;  but  the  subject  would  lead  us  too  ftr 
into  detail,  and  I  must  qoqtent  myself  with  refening  the 
student  to  the  clear  and  ample  digest  of  them  in  Sir  Ed- 
ward Sugden^a  elaborate  treatise  on  the  sul^ect.'  We 
shall  conclude  this  head  of  inquiry  with  a  brief  view  <J  a 
few  other  leading  points  respecting  the  execution  of  pow- 
ers, and  which  are  necessary  to  be  noticed,  in  order  not  to 
leave  the  examination  of  the  doctrine  far  too  unfinished. 
A  power  will  enable  the  donee  to  dispose  of  a  fee,  thon|^ 


(I  2  P.  Wm:  &rr.  note.    Tollwt  v.  Toilet,  ibid.  48». 
b  Brown  v-  Uigga,  8  Paei/'iRep.  574. 
.   Siigdmon  Foicfr«.34I.to*21. 
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it  ooDtain  no  words  of  inheritsDce,  as  in  the  case  of  A 
power  given  by  a  testator  to  sell  or  dispose  of  lands ;  and 
this  c<Histniction  is  adopted  in  favour  of  the  testator's  in- 
tention.* So,  a  power  to  charge  an  estate,  with  nothing 
to  restrain  the^HIWHUT^Iinii  equity,  autfaorite  ^charge 
to  the  Btmost  Talue,  and  as  eqaivalkil  [U  ll,  rttispoeition 
of  the  estate  itself,  in  trufit  to  sell  and  divide  amongst  the 
ot^ects."  And;  on  the  other  hand,  a  power  to  grant  ot 
appoint  the  'lUd  Mil  ftdlhorize  acliarge  upon  it,  and  a 
power  td  sell  and  raise  money  implies  a  power  to  mort- 
gage.* Ifi  however,  the  interest  be  expressly  indicated  by 
the  power;  a  difierent  estate  cannot  be  appointed  under  it, 
though;  without  poeitive  words  of  restriction,  a  lesser  estate 
than  that  aothoriced  may  be  limited."  The  intention  of 
the  donor  of  the  power  is  the  great  principB  IHBt  BDVMril!  * 
in  the  construction  of  powere7«^a"nianHerance  of  the 
object  in  view,  the  courts  will  vary  the  form  of  executing 
the  power,  and,  as  the  case  may  require,  either  enlarge  a 
limited  to  a  general  power,  or  cat  down  a  general  power 
to  a  particular  purpose.*  A  power  to  appoint  to  rcfafiofw, 
extends  to  all  capable  of  takmg  witnm  the  statute  of  dia- 
tributions.  This  seems  to  be  the  only  reasonable  Dmit 
that  can  be  set  to  a  term  so  indefinite.'  But,  on  the  otlier 
hand,  a  power  to  appoint  to  cJaldren,  will  not  authmise  an 


a  Lieft  V.  Saltingstone,  I  Mod.  B^.  ISO.  Tlie  King  v.  Mu-quia 
of  Stafford,  7  Eatft  Rep.  531. 

b  Wanehun  v.  Brown,  t  Fern.  Rep.  153.  luong  v.  Long,  6  fi- 
ley't  Rep.  445. 

c  Robarta  v.  Dinll,  S  Equ.  Cat.  Mr.  660.  pL  10.  Lord  Maeden- 
field,  in  HIUh  v.  Banb,  3  P.  Win*.  9. 

d  WhHlock'B  case,  8  Co.  69.  k  Phelps  r.  Hay,  H9.  App.  to  Sug- 
denon  Pewrt, 

e  S^gti^l^,  p.  4B3, 453.  Talbot  v.  Tij^r,  SkmiUTy  4S7.  Earl  of 
Tanksrnlle  v..  Coke,  Momleg,  146.  Lord  Hindunbroke  v.  Seymour. 
1  Bro.  395.    Brtttow  t.  Warde, «  Vae^,  jr.  33fi. 

/  Sngden,  5U,hl5. 
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Rppoilluiwal  to  grwdcitMreKk    Tbia  i«  ibe  wttlo^  nda, 
uJjeH  it  v^tunlly  sUikee  tbe  vwl  «>  «  v«cj  strict  ftiid 

Weheif9a)r0MlyMW,>'(b*tb3rtlwJV«ii»'r«Hkil<nMM4<ta- 
liito,  no  apppintipem  is  void  for  q»cgM,  aij^-p*  If  fflT  TUT  ifr* 
iqiputfioeot  19  aacMHTfl,  and  lie'gvoCMl  ivlow  Ik^  Eng- 
liak  l>w )«  tb«  B«ia«.  It  iti  uiwterrt!HaiilaUhftJWO<«^P»  of 
fipover  may  ^  good  iopsit,  wabwiio  pvU  Vid  tlMt  (he 
exc«iH  ooty,  ia  Uw  enscwtion  of  the  povrw,  wiU  b«  twL 
Tbe  re«du9  will  be  good  whea  tJior*  ii «  w«vif«to«s«0B- 
tiOB  Off  the  power,  and  only  a  dittinot  w4  lipd^teoikDt 
limUation  unauthoriiedly  added,  and  tbo  boiiqdaJtiw  be- 
tweea  the  BOiind  part  apd  tho  9t.c%»,  ar»  Bjearly  diitin- 
goiidiable,  aa  ia  the  cue  of  a  poww  to  laaae  fer  twenty- 
one  yean,  and  tbe  lease  be  made  tbrtwesty-eix  yean." 

<3.)  Cfftita  esetiiigwkmettt  of  ppwen. 

Th^pnn  niDe  i^btJe  diitinotioH  ia  tbe  Ep^iah  law, 
rel^in  to  the  oatea  in  T^ich  powers  ate  to  be  deoaed 
awended,  merged,  oreatingniahed. 

It  a  teaie  be  grantedootTtE^BteKst  of  the  donee  ol' 
a  power  a|^>eBdaiit,  it  cannot  be  debated  by  a  sobaeqaeni 
exercin  of  the  power,  Tbe  lease  does  •  not  strictly  sus- 
pend its  exercise,  but  the  fiitore  operatioo  of  tbe  power 
must  be  in  subordination  to  the  lease,  and  the  estate  cre- 
ated by  it  cannot  vest  ia  possession  nntil  the  preTionsh 
created  lease  expires.  The  donee  of  the  power  cannot 
defeat  his  own  grant''     Nor  can  the  donee  of  a  power 


a  The  M&ater  of  ths  Rolls,  in  Alexanfer  v.  Alexander,  ?  frt^'i 
JUp.  Q43,    BnideneU  v.  Elwes,  I  Etuf*  Jttp.  44?. 

b  Vide  tt^/ra,  p.  107. 

c  Peten  r.  HuBh&in,  Pitxg.  158.  Sir  Thomas  Clarke,  in  Alexou- 
der  V.  Alesander,  Z  Vttey'i  Rep.  04O.  Adaina  v.  Adams,  Cottp.  Rep- 
651.  CoimnonB  v.  Marshall,  7  Brc.  P.  C  1 1 1.  See  slpo,  xiprc '.  r 
'  05.  and  the  authorities  there  dted. 

^  Ooodrighl  >■   Ctft.  Douff.  ntj-.  I'T 
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limply  eoHateraii  autpend  or  «xtii)gui^  it  by  any  tct  of 
hifl  own.*  But  a  total  alienation  (tf  ihe  wt  Ate  axtiogaithca 
a/Mmwr  afpatdailt^  Ul'  Al  jii  wap  ■  if  ■  tauant  ibr  life  with 
a  power  to  grant  leaaoi  in  poaeawoD,  oonvajw  away  hid 
lite  estate,  the  power  ia  gone ;  for  Ihe  eierci^e  of  it  woobl 
be  derogatory  to  bis  own  grant,  and  to  the  prejudice  of 
thegnuMee.'*  Even  aeooieyaate  of  the  whole  life  eetate, 
by  way  of  aiortgage,  extinguiahea  a  power  a^xodsnt  or 
apptutenanL  Thi^  ia,  now  the  received  doctrine,  aoooid- 
ittg  to  Mr.  SQgdcn^^WUm'UpUliUlJ  uPinf^fanafield, in 
Rm  V.  Btdktiej/,^  is  mne  \a/A  and  reasonable ;  for  why 
aboold  a  mortgage  of  the  life  estate,  contrary  to  tbe  eio- 
dent  inteoUoB  of  the  pwtiei,  JbSmi  the  power  beyoad 
what  W81  aeoenaiy  to  give  itat^l^y  to  the  mortgage  ?* 
IWhether  a  person  having  a  fifq  eatate,  with  a  power  coHa- 
I  teral  or  in  gioaa  to  appoint,  can  ftccrciae  the  power  aftej 
I  having  parted  with  his  life  estate,  baa  been  awle  a  vtm.- 

power  ia  not  destroyed,  for  the  estate  patted  witbiaootdir' 
placed  by  the  exerciae  of  the  power ;  tho«ighi  to  avoid 
doubt,  it  ia  uanal  fint  to  appoint  the  estate,  and  then  to 


a  15  HtH.  Vn.  fo.  ll.b.  tmulKtedin  App.  No.  1.  to  Svgden  on 
P»B«r*.  Co.  IM.  ai.m.  3S5.  b.  Oigges'a  cue,  1  Co.  ITS.  b. 
Willifl  V.  Shoml,!  Alk.  Aep.474.     Sugtim  on  Powrt,  SO.  S7. 

6  Lord  Mansfield,  in  Ren  V.  Buikelej.jDtn^.  Rep.  393. 

r  SugdeitOH  Pmttrt,  G7, 

d  Doug.  R»p.iM. 

t  Tbe.A*.  T.  Sevittii  SIoMm  have  jdued  this  subject  oa  just 
gronnds,  "by  decluing  that  the  poirer  of  «  t«iuuit  for  life  to  male* 
leasea,  is  not  asognable  aa  a  Bepante  interest,  but  is  annexed  to  tbe 
est«t«,  and  panM  wiUi  the  coDvejance  of  tbe  eatate,  and  a  ipecial 
ezoeptioa  O^i^  exttoguiahes  it.  So,  a  mortsaje  bj  the  donee  of  the 
power,  doe*  not  oxtiiigiaBh  it  01  suspend  it  Tbe  power  is  only  bound 
-b7tbenioitgage,andimde«ubswrnenttait. — JV.  T.  lU^iMdBlaiuia. 
vol.  i.  733.  sec.  88 — 91.     See,  also,  mpni.p.  107. 


Dig,- red  by  Google 


us  OP  REAL  PBOreRTir.  (Put  TL 

coDvey.*  All  tluse  T8THHH  powan,  except  tbe  iatt,  n»; 
be  fating""*"*  bj  a  ralean  to  ooe  who  hu  an  estate  of 
fi«^oM  in  the  land;  and,  aa  a  general  nile,  (tfaougfa  h 
has  it!  exoeptioiH,)  Aej  are  eitmgnuUd  U^  a  common 
reooverr,  fine,  or  feofluneni,  for  thoaeconvf^aDces,  accord- 
ing to  the  forcible  ezpresuon  of  Sir  Matthew  Hale,  "■  ran- 
•ack  the  whole  estate,"  and  pass  or  extingaidi  ail  li^ta, 
conditioni  and  powers  belonging  to  tbe  land,  as  wdl  as 
the  land  itsdf.'' 

It  ha^also  been  a  question  of  macfa  diicussioo,  and  ot 
somullteTQation  of  opinion,  whether  a  powu*  waa  not 
my^ed  or  absorbed  in  the  fee,  in  the  case  of  an  estate 
Umited  to  such  uses  as  A.  should  appwnt,  aaJ,  in  drfauU  of 
t^omtmeiit,  to  hinudf  in  fee.  The  Master  of  the  Ridb, 
in  Mauadrell  v.  Mtamdrett,'  held,  that  tbe  power,  iii  socfa 
a  case,  followed  by  a  limitation  of  the  fee,  must  be  ab- 
soibed  by  the  fee,  which  includes  every  power.  This  seems 
to  be  tbe  good  sense  and  reason  of  tlie  thing,  for  the  sepa- 
rate existence  of  the  power  appears  to  be  iocorapatiUe 
with  the  ownership  of  the  fee.  But  tbe  weight  of  autho- 
rity is  decidedly  in  favour  tff  thBjantJn^im  that  Uie  power 
is  not  extinguished,  and  may  well  subsist  with,  and  qaalify 
the  iee."  I  apprehend  that,  by  the  N.  T.  Rented  Sta- 
tute!,* the  power  is  extinguished  in  such  a  case  ;  fiN-  it  is 


a  Svgden  on  Poaert,  flS — 64. 

b  1  F«nf.  228.  Svgdtn,  p.  66, 67.  The  power  mij  be  eitingoiali- 
ed  bf  1  relewe  muter  the  JV.  F.  Rtviitd  SlatuUt,  vol.  i.  733.  see  89. 
but  the  cKpftcity  to  extinguish  by  fine  or  ktA&OBat,  hu  ceued  with 
thow  canveyuces, 

e  7F«ey'««g>.Se7. 

d  Sir  Edwft^d  Clers'fl  case,  6  Co.  17.  b.  Peacock  v.  Honk.S  Fe- 
tey"*  Rep.  567.  Lord  Eldon,  on  appeal,  in  tbe  case  of  Manodrell  t. 
MaundreU,  Sugdm  m  Pmeen,  p.  7S — 93.  Sir  Edward  Sogdea  £•- 
ciuMs  the  queetion  upon  the  confllctinf  suthoritiM  with  his  usoa' 
acnteneas.    Videi>pra,p.  50,  61. 

f  Vol.  i.  733.  »ec.  83.  85 
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declarid,  that  ia  all  cases  where  an  absolute  power  of  dis- 
posilnn  IB  given,  and  no  remainder  is  limited  on  the  ettate  of 
tkwgrantee  of  the  power,  he  takes  an  absolute  fee ;  and 
weny  power  of  disposition  is  deemed  absolute  when  the 
^[rantee  ia  enabled  to  dispose  of  the  entire  fee  for  his  own 
benefit.  This  is  going,  and,  I  think,  very  wisely,  beyond 
the  existing  En^h  rule ;  for  the  statute  here  applies  to 
every  case  of  an  absotnte  power  of  di^MMittOD,  without 
any  limitation  in  default  of  appointment ;  whereas  the 
English  law  is,  that  though  such  a  power  in  a  will,  withont 
an^nia^JiMitMHiiterest,  would  give  a  fee,  yet,  in  convey- 
ances, such  ■  limitation  would  confer  a  power  merely,  and 
not  ^ve  an  estate  in  fee.*  The  argument  is  entirely  with 
the  New-Yoil  amendment,  and,  "  in  reason  and  good 
senjc,  as  the  revisers  said  when  the  bill  was  pr(^>osed,  there 
fs^o  distinction  between  the  absolute  power  of  disposi- 
t^,  and  the  absolute  ownership.  The  distinction  is  dan- 
gerous to  the  rights  of  creditors  and  purchasers,  and  it  is 
an  afironl  to  common  sense  to  say,  that  a  man  has  no  pro- 
perty in  that  which  he  may  sell  when  he  chooses,  and  dis- 
pose of  the  proceeds  at  bis  pleasure." 

I  have  now  finUhed  a  laborious  (though,  I  (ear,  much 
too  inadequate)  examination  of  the  doctrine  of  uses,  trusts, 
and  powers.  They  are  the  foundation  of  IhilPvommi^ 
nous  seHlRtients  to  which  we,  in  this  country,  are  compa- 
ratively strangers,  and  which,  in  practice,  run  very  much 
into  details,  embarrassing  by  the  variety  and  complexity  of 
their  provisions.  The  groundwork  of  the  operation  of  a 
ftimily  settlement,  is  a'conveyance  ol  ttie  lee  lo^'^iiUiTte 
or  releasee  to  uses,  who  is  usually  a  stranger,  and  whose 
functions  and  interest  are  generally  merely  nominaL  Then 
follow  the  various  modified  interests  in  the  shape  of  future 
use; ,  vrtiich  constitute  the  essential  part  of  the  settlement 


a  Svgdfitmrt  Poutrt,  p.  9fi. 
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Thej  are  uBuaJly  limited  to  the  father  at  hoibond  for  lifit, 
thea  to  the  wife  for  life,  then  to  the  eldest  and  other  bobs 
is  succeaaiop  ia  teil,  with  renuader  to  the  daugbten,  and, 
on  fulure  of  isaue,  to  the  right  heirs  of  the  settlor.    The 
eM^e  ia  subject  to  a  variety  of  charges  for  family  purposes, 
au  ads  of  ownership  becune  necessary  in  relation  to  the 
MUle,  and  to  the  objects  of  the  settleinenL     This  reqwea 
«w  aibodHCtioB  of  ^wers  <^  lea«ag,  selliiig,  CKfthangiBg, 
aad  chajging  the  lands,  aad  with  the  reservation  of  a  powcx 
to  aher  and  nodify  the  dispoflitions  is  the  settlement,  as  k 
eiigenciee  nu^  require.    It  is  dona  by  a  general  power  erf'  I 
appcHiltawDt  in  the  first  instance,  or  t^  adding  to  the  liini- 1 
tatioDS  a  power  (^revocation  and  new  appoiBtmeot.   Pow- 1 
era  are  the  inaiB  spring  of  this  machinery.' 

The  docuioe  c^  settlements  has  thus  become,  in  Eng- 
land,  an  abstruse  science,  which  is,  in  a  great  degree,  mo- 
nopolized by  a  select  body  of  conveyancers,  who,  by  means 
of  their  technical  and  verbose  provisiona,  reaching  to  dis- 
tant  coctingencies,  have  rendered  tb^nselves  almost  inac- 
cessible to  the  skill  and  curiosity  of  the  profession  at  large. 
Some  of  the  diatinguiBhed  property  lavryers  have  B<ArK>w- 
ledged,  that  the  law  of  entails,  in  its  present  mitigated 
state,  and  great  comparative  simfrficity,  was  even  prefera- 
ble to  these  executory  limitations  i^ion  estates  in  fee.  Set- 
tlements, with  their  shifting  and  springing  uses,  *'  obeying, 
I  at  a  remote  period,  ^e  original  impulse,  and  varyii^  their 
phases  with  the  change  of  pardons  and  eircumatancea," 
and,  with  the  magic  wand  of  powers,  have  proved  to  be 
veiy  complicated  contrivances,  and  sometimes,  from  tbe 
wutt  of  due  ^ill  in  tiie  artist,  they  have  beoome  potent 


a  Wc  hive  one  of  these  fiettJemenle  in  the  case  of  Hales  t.  Bioley; 
and  Lord  Ch.  J.  PoUexfen,  id  that  case,  gives  another  saiiqile  of  oDe, 
isti  wya  that  they  ue  almost  all  in  that  maimer.  [PoUex.  Rep.  XSO.) 
The;  continue  tbe  same  in  England  to  this  da;,  with  much  incieaae 
in  wary  verbosity. 
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engines  of  mischief  planted  in  the  heart  of  great  lauded 
csutea.  These  domestic  codes  of  legifllation  ore  usually 
appUld  to  estates,  which  necessarily  require^  under  the 
Eoglish  law  of  descents,  very  extended  and  complex  ar* 
iwgements,  and  which  can  well  bear  the  weight  of  tbeM. 
Jrhey  seem  to  be  indispensiU)le,  in  opulent  comnumitiea,  to 
tlie  convenient  and  safe  distribution  of  large  masses  of 
])roperty,  and  to  the  discreet  discharge  of  the  various  duties 
flowing  from  the  domestic  ties.  The  evils  are,  probacy, 
aRcT  all,  vastly  exaggerated  by  the  seal  and  philippics  of^ 
the  English  political  and  legal  reformers.* 

The  revised  statutes  of  New- York  have  made  great  al- 
terations in  the  law,  and  some  valuable  improvements, 
which  we  have  ^ready  noticed  under  the  articles  of  VS' 
totes  in  expectancy,  uses,  trusts  and  powers ;  and,  I  pre* 
^nie,  I  need  not  apologise  to  the  American  student  for 
attracting  hia  attention  so  frequently  to  the  statute  law  of 

I  a  particular  state.  The  revision  contains  the  most  exleo- 
%ive  infiovatiQn,  which  has  hitherto  been  the  consequence 
of  any  single  legislative  effort  upon  the  common  law  of 
the  land ;  and  it  will  deserve  and  receive  the  attention  of 
lawyers  and  statesmen  throughout  the  Union.  There  is 
much  in  the  work  to  recommend  it,  and  there  is  much  to 
excite  apprehension,  on  account  of  the  depth  to  which  the 
liand  of  reform  has  penetrated,  in  pursuit  of  latent  and 


a  Ons  of  them  (see  Uio  Jaritt,  vol.  i.  447.)  moat  tstrftvagantly 
altempta  toilluetnte  tho  jurisdictiiH)  of  a.  court  of  equity  over  family 
estates  placed  uador  its  protection,  by  the  appalling  InEcription  which 
Danto  lead  over  the  gate  leading;  to  the  infernal  regione — Latciale 
rtgni  tpenmat.  Wb;  did  not  the  writer  borrow  his  alluBJon  from  a 
greater  gfenius  at  home,  for  his  bbel  would  have  been  equal  in  HesH- 
ttouraeae,  and  improved  iiiintetinty?  HunightliaTeTeferTedtetbMt 
■>  boUomloM  perdition"  described  by  a  far  more  daring  and  snblime 
imoginatioa  tJian  tHnte's,  as  the  p]Dc6  Where  hejit  ntrrr  isnnii .thai 
tomttloatl. 

Vol.  IV.  44 
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speculatiTe  grievanoes.  It  ought  never  to  be  foi^oUeR. 
that  the  great  body  of  the  peo[^  in  every  country,  io  their 
busiaeos  concetni,  are  governed  mwe  by  usages  than  l^ 
pontive  law.  The  leamii^  concerning  real  proper^, 
whkh  we  have  hitherto  been  c<»indenog,  appears  likewiae 
to  be  too  abstract,  and  too  complicated,  to  admit,  with 
eotire  safety,  of  the  compression  which  has  been  attempt- 
ed,byalHier,pithy,BeDteotiouistyleofcompoution.  There 
it  a  peceliar  and  inherent  difficulty  io  the  applicatioo  oT 
Ute  new  and  daoliitg  theory  of  codification  to  mich  intri- 
cate doctrines,  which  lie  wrapped  up  in  principles  and  re- 
finements remote  from  the  ordinary  speculatiooa  of  man- 
kind. Brevity  becomes  obscurity,  and  a  good  deal  of  cir- 
cumlocution has  heretofore  been  iodolged  in  all  locative 
productions;  and  reservations,  provisoes  and  exceptkus, 
have  been  carefully  inserted,  in  order  that  the  meaning  of 
the  lawgiver  may  be  generally,  and  easily,  and  perftctly 
understood.  This  has  been  the  uniform  legislative  {xactice 
in  Enf^and,  and  in  this  country,  fr<Hn  the  date  of  magoa 
carta  down  to  this  day.  The  intdligenee  of  the  great 
body  of  the  legislature  cannot  well  be  bfvugbt  to  bear 
upon  a  dense  mass  of  general  propositions,  in  all  their  lies, 
relations,  and  d^wodencies,  or  be  made  to  conpreheod 
them ;  and  the  legislation  by  codes  becomes  essentially  the 
legislation  of  a  single  individual.  When  the  reviaer? 
proposed  to  abolish  "  all  expectant  estates,"  except  such 
as  are  enumerated  and  defined ;  and  "  uses  and  trusts,^ 
except  such  as  are  specially  authorized  and  modified,  anii 
"  powers  as  they  now  exist,''  and  to  substituto  another 
system  in  their  stead,  they  undoubtedly  assumed  a  taA  of 
vast  and  perilous  magnitude.  In  the  discharge  of  their  duty 
they  have  displayed  great  industry,  intelligence  and  ability  ; 
oftd  it  will  not  materially  impair  the  credit  to  which  they 
ate  entitled  for  the  execution  of  the  work,  thoogh  it  may 
affect  the  wisdom  of  the  scheme  itself,  if  some  valuable 
mattershonld  have  been  omitted,  and  a  good  deal  of  un- 
rprtrtintv  «nd  complexitv  br  dr^coverrd  to  exist,  and  !<■■ 
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call  hereafter  for  the  repeated  exerdse  of  judicial  inteqwe- 
tation,  and,  periiapa,  the  assumption  of  judicial  legislation. 
iNo  system  of  law  can  be  rendered  free  from  such  imper- 
flbctioDs,  and  the  extent  of  them  will  necessarily  be  en- 
I  larged,  and  the  danger  greatly  increased,  when  there  have 
I  been  entire  and  radical  innovations  made  upon  the  settled 
■modifications  of  property, disturbing  to  their  very  founda- 
tions the  usages  and  analogies  of  existing  institutions. 
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OP  ESTATES   IN   REVERSION. 


A  REVERSioNiothe  return  of  land  to  the  grantor,  and  hie 
lieirs,  alter  the  ^ant  is  over  ;*  or,  according  to  the  formal 
definition  in  the  New-tork  Remted  Statutetf  it  ia  the  re- 
sidue of  an  eetate  left  in  the  grantor,  or  his  heirB|*o^  ill  lllfi "  "■ 
hW8  uf  a  testator,  commencing  in  possession  on  the  de- 
ternunation  of  a  particular  estate  granted  or  devised.    Itl 
necessarily  asBnmea,  that  the  original  owner  has  not  parted! 
with  his  whole  estate  or  interest  in  the  land ;  and,  there-l 
fore,  if  he  grants  land  in  tail,  or  for  life,  or  years,  he 
has  an  interest  in  the  rereniion,  because  "  he  hath  not  de- 
parted whh  hb  whole  estate."*     If  A.  has  only  a  poaaibi-| 
lity  of  reverter,  as  in  the  case  of  a  qualified  or  conditionaU 
(ee  at  common  law,  he  has  no  reversion ;  end  such  a  dis-l 
linct  interest  arose,  as  we  have  already  seen,''  after  tlic| 
conditional  fee  at  common  law  was,  by  the  statnte  de 
danity  turned  into  an  estate  tail. 

The  doctrine  of  reversions  ia  said,  by  Sir  William  Black- 
stone,'  to  have  tN,ui  (^l&iuljLjsjived  from  the  feudal  con- 
stitution. It  would  have  been  more  correct  to  have  said, 
that  some  of  the  incidents  attached  to  a  reversion  were  of 
feudal  growth,  such  as  fealty,  and  the  varying  rule  of  de- 
scent between  the  cases  of  a  reversion  arising  wit  of  the 


a  Co.  IM.  !«!■  b. 
6  VoL  L  723.  kc  13. 
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oiigiiul  eattUe,  uid  tme  limited  by  the  gnot  of  a  tlufd 
petsoD.  Rereraion,  in  the  geoenl  Kiise,  u  being  a  ie~ 
tani  of  the  eiute  to  toe  <»igiDal  owner,  after  the  Kmiteii 
estate  carred  out  of  it  had  detemuDed,  must  be  fenuliar  to 
the  lawa  of  all  natioiu  who  have  admitted  of  private  pro- 
perty io  land.  The  practice  of  hiring  land  for  a  limited 
tin^e,  and  paying  rent  to  the  owner  of  the  bo3,  (and  which 
it  one  of  the  usual  incidents  to  a  reversibn,)  was  not  ooljr 
known  to  the  Roman  law,  but  it  waa  r^iulated  in  the  code 
of  the  ancient  Hindoos.* 

TbereTeTUQPhHiiMJl}'  operation  of  law,  and  not  1^ 
deed  or  wul,  and  it  is  a  vested  interest  or  estate,  inasmw^ 
aa  the  person  entitled  to  it  has  a  fixed  right  of  future  eo- 
joymeat  It  is  an  incorporeal  hereditament,  and  may  be 
conveyed  either  m  wmn  Ul  Ul  pUIL,  h]l  jjlknt,  without 
livery  of  seisin.'*  Revisions  eipectant  on  the  tletenniBB- 
titm  of  estates  for  yejBn^mUft^'^M^^MC*'  »"  tl^  hanA 
of  the  heir  f  but  the  rerersicm  expectant  on  iiteaeiainuuL- 
tion  of  an  eitate  for  Ufe,  is  not  immediate  assets  dnrii^  the 
cratinuance  of  the  life  estate,  and  the  creditor  takes  judg- 
ment for  assets  tnyitf  wo.<i  Ifth^fi||Hi<^  t^  ^'P^9*^'*^ 00 
an  estate  tail,  it  is  not  assets  during  the  continuance  of  the 
estate  tail,  and  the  reason  assigned  is,  that  the  reversion  b  oil 
little  or  no  value,  since  it  is  in  tbepowerofthe  tenant  in  tail) 
to  destroy  it  when  he  pleases.*   But  in  £tniirtott  v.  Ciorie,' 


a  Gmloo  Code,  by  Haikai,  p.  1S3. 

»  Zitt.  sec  se7,  ses.  a.Lia.ibid.Ca.LiU.*S.t.  Doe  v.  Cfdr 
7  BontH.  4"  Crtm.  943.  Hr.  Frattoa  hjb,  it  u  more  ubukI  to  paM  a 
leveniaii  by  leaw  utd  releuw,  la  bargun  and  sale.  Prabm  on  ^Sh- 
tlracti,  vol  u.  85. 

c  Smith  T.  AiTgel,  1  Salk.  Aep.  354.  Vilten  v.  Handlej,  9  tFih 
n^.  49. 

a  Holt,  Ch.  J.,  in  Eellow  v.  Rowdeu,  Carlh.  Rep.  129.  Rook  i . 
Clealand,!  LardBoj/m.  63. 

e  1  Soi.  Jbr.  U9.  A.  pi.  3.  Kellow  v.  Ronden,  CaHk.  !?•'. 
9  Mod.  Rep.  253.  B.  C. 

/  2Mk.  Rep.  S04.  Forrest,  MS.  rifwl  in  Cruiu'*  I^.  tit.  Hrrfr 
•iM,  wc.  39. 
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Lord  Hardwicke  considered  it  inaccurate  to  say  that  such 
a  reversion  was  not  assets,  for  there  was  a  possibility  of  its 

Ibocoming  an  estate  in  possession,  and  the  creditor  might 
take  judgment  against  the  heir,  on  that  possibility,  for  as- 
sets, quando  acaderint,  and  which  would  operate  whenever 
the  heir  obtained  seisin  of  the  reversion.  In  the  mean 
time,  as  it  was  admitted,  the  reversion  could  not  be  sold, 
nor  the  heir  compelled  to  sell  it ;  and  when  it  comes  to  -the 
possession  of  the  heir,  he  takes  it  cum  onere,  subject  to  all 
leases  and  covenants  made  by  the  tenant  iff  tail  while  he 
had  the  estate.' 

"UereTersioner  having  a  vested  interest  in  the  reversion, 
i^mtitled  to  his  action  for  an  injury  done  to  the  inheritance.* 
He  is  entitled  to  an  action  on  the  case,  in  the  nature  of 
waste,  against  a  stranger,  while  the  estate  is  in  the  posses- 
sion of  the  tenant.  The  injury  must  be  of  such  a  perma- 
nent nature  as  to  aSect  the  reversionary  right'  IJtuuillUlta 
incidents  to  the  reversion,  under  the  English  law,  are  fealty 
ana  rem!i'"xhe  former, in  the  feudal  sense, does  not  exist 
any  lopger  in  this  country,  bat  the  lattw,  which  is  a  very 
important  incident,  passes  with  a  grant  or  assignment  of 
the  reversion.  It  is  not  inseparable,  and  may  be  severed 
from  tiie  reversion,  and  excepted  out  of  the  grant,  by  spe- 
cial words.*"  • 


n  STmondsv.  CBdmore,  4  JHbrf.  Alp.  1.  Shclbunte  v.  Biddulpfa. 
t  Bro.  P.  C.  664. 

5  J«Nerv.  GifibTd,45«rr.314l. 

r  Jackson  v.  Peaked,  t  Jllautt  if  Seiv.  234.  Ranitall  v.  Clevelsni]. 
f>  Cmn.  Rep.  328. 

H  Co.  TM.  143.  a.  151.  K.  h. 
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LEX^TCTRE  LXIII. 


OF  A  JOINT  INTEREST  IN  ESTATES. 


msT  iatereit  may  be  bad  either  in  the  title  or  posses- 
nof  land.  Two  or  more  peraons  may  have  an  interest 
tn  conDexion  in  the  title  to  the  aame  land,  ei^er  as  joint 
tenants  or  copMcenerg,  or  in  the  possession  m  the  saiAfl     "* 

(I.)  Joint  tencoiU  are  persons  who  own  lands  by  a  joint 
title,  created  expressly  by  one  and  the  same  deed  or  wiU. 
They  hold  uniformly  by  purchase.*  It  is  laid  down  in 
the  text  books  as  a  geikeral  proposition,  that  the  estate 
holden  in  joint  tenancy  must  be  of  the  same  duration 
or  nature,  and  quantity  of  interest,  whether  the  estates 
of  the  several  joint  tenants  be  in  fee,  ot  in  tail,  or  for 
life,  or  for  years."  Bijt  ihn  pmprtaitinn  niust  be  taken 
with  some  explanations.  Two  persons  may  haye  a  joint 
estate  for  life,  with  remainder  to  one  of  them  in  fee,  and 
if  he  who  bath  the  fee  first  dies,  the  survivor  takes  the 
whole  estate  for  his  life."  So,  they  may  have  an  estate  in 
joint  tenancy  for  their  livSs,  mh"8eveTal  inheritances.' 
Lord  Coke*  said,  diat  ao  estate  of  fi^ebold,  and  an  estate 


<i  iBbuk*.  Com.  181.    ZM.  sec.  304. 

b  tBlaekt.  Com.  181.    2  Woodd.  Lee.  137. 

c  IML  KC  SS6. 

d  iW-soc.  CSS. 

e  Cb./itt.  IBS.  K. 

Vol.  IV.  45 
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for  yean,  could  not  stand  in  jointure ;  bat  he  ulmitted  tbnj 
there  might  be  two  joint  tenants,  the  one  fat  life,  anltiiel 
other  in  fee.  It  ia  an  acknowledged  principle,'  that  when 
the  fee  is  limited,  by  one  and  the  same  conTejance,  to  two 
persons,  and  to  the  heirs  of  one  of  them,  it  ii  a  goj>jji]«fr 
ture.  They  are,  in  such  a  case,  joint  tenants  of  >  lift  «• 
tale,  with  a  remainder  in  fee  to  one  of  them.    Itiamo- 


therjjgmii^m^e,  that  the  estates  of  the  joint  teDaataiD 
be  created  at  one  and  the  same  time,  as  well  u  bj  ooe 
and  the  same  title.''  But  this  rule  haa  its  eiceprioM,  m'^'' 
does  not  apply  to  tlie  learning  of  uses  and  execntorf  Jfr 
vises.  If  a  person  makes  a  feofiinent  in  fee  to  the  oKw 
himself  for  life,  and  of  such  wife  at  he  should  afterwinls 
mairy  for  their  joint  lives,  he,  and  the  wife  whom  he  ibnitil 
afterwards  marry,  are  joint  tenants,  thou^  they  eone  to 
their  estates  at  several  times.  The  estate  of  the  wife  it  ia 
abeyance  until  t|ie  marriage,  and  then  it  has  relation  bacf. 
and  takes  effect  froni  the  ori^^  time  of  creation.*  So, 
if  there  be  a  devise,  or  limitation,  to  the  ^se  of  the  cbitdra 
of  A.,  the  estate  may  vest  in  joint  te^iancy  in  one,  uxl 
afterwards  in  other  children,  as  they  progressirely  «« 
bom.'' 


n  Wiscot's  Cwe.a  Co.  60.    LiO.  sec.  985. 

6  SBIadu.  Cbm.  181. 

c  Co.XiH.188,  a.     1  O).  101.     A  Blatki.  Com.  \m. 

d  Pralon  an  JbttracU,  vol.  ii.  67.  Hr.  Haxgnve,  in  oote  1}  <" 
Co.  IML  138.  a.  iDtimates  that  the  creatioa  of  on  MtUe  ii  'fi"- 
tenaocy,  ia  e^veraJ  teiiBiit«,  to  commence  at  difibrent  times,  cti  w 
be  in  caees  of  limitations  by  way  of  use,  in  which  tlw  estate  i>  «*" 
in  tlie  feofiee,  till  the  fill u re  u«c  comes  in  me.  But  tbe  iiae<i>i*f  ^ 
raised  by  common  law  conveyancea,  aa  fineorfooffment,  tndthel''''' 
lation  may  be  declared  by  devise,  though  it  be  not  by  way  of*' 
The  distinction  was  Uken  in  Sanime's  case,  (13  Co.  54.)  between" 
conveyance  at  common  law,  end  one  to  usee ;  and  it  wbj  wi>^ 
jmDt  tenaote  must  be  ceised  to  a  use  when  they  come  to  the  estiK*' 
opvera)  time!.    See,  also,  Aylor  v.  Cbep,  Cro.  J.  259.    SiW' 
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Froni  this  thorougb  and  intiniRte  connetioa  between 
joint  tenants,  resultsthe  principle^  that  the  beneficial  acts 
of  one  of  them  regpecBB^inraRte;  will  enure  equally  to 
the  advantage  of  all*    One  joint  tenant  may  distnun  for 
rent,  and  appoint  a  bailiff  for  that  purpose,  unless  the  other 
eipremty  dissents."    Each  of  them  may  enter  upon  the 
land,  and  exercise  at  his  pleasure  every  reasonable  act  of 
ownenhtp ;  yet  one  joint  tenant  is  liable  to  his  tibttipMAtia 
for  any  waste  committed  upon  the  estdte;  and  they  aM  se- 
veratly  accountable  to  each  other  for  the  renu  and  profits 
of  the  joint  Mtate/    Udder  these  regulations,  joint  tenants  \ 
are  regarded  as  having  one  entire  and  connected  right,  and  I 
they  must  join,  and  be  joined,  in  all  actions  respecting  the  y 
estate.' 

Joi^  tenants  are  said  to  be  seised  per  my  6t  per  tout, 
amp^ach  has  the  entire  possession,  as  well  of  every  parcel , 
^of  the  whole.  They  have  each  (if  thi^S  be  two  of 
them  for  instance)  an  andirided  moiety  of  the  wholei" 


'Pemple,  1  Lord  Rm/m.  310.  Oates  v.  Jichson,  Sir.  1173.  StKtton 
V.  Brat,  S  Bro.  X33.  Lord  Tburlow,  in  the  lost  cue,  would  seem  to 
liave  discarded  this  very  leduucal  distinction ;  fbr  lie  declared,  that 
whether  the  sattlement  before  him  was  to  be  considared  as  the  coa- 
yeyanc«  of  a  legal  estate,  ot  a  deed  to  uaea,  made  no  di£feriBnce;ud 
the  estate  would  be  a  joint  tenancy,  though  vested  at  difi^Dt  timee. 

a  t  Biadu.  Com.  182. 

(  Rotnneonv.  Hofifaian,4fiin;A(i»i,S63. 

c  The  statutes  of  Wetl.3.  c.  32.  audi  Anne,  c.  IS. on  thiaiubject, 
fatve,  doubtless,  been  adopted  in  this  country,  wbecevet  the  English 
doctrine  of  joint  tenancy  exists.  [Tudur't  BlaektUme.  toI.  iL  l&i. 
note.  Zoui  o/ A*.  F  9MB.  10.  ch.  B.  aeaa.  ir.  ch.  4.  The  JV.  F. 
Aenwd  Slatuiu,  vol.  i.  ?50.  sec.  9.  have  given  not  only  an  action  of 
account,  bnt  an  action  for  money  had  and  received,  as  between  joint 
tenants  and  tenants  ih  common.  So,  in  Hassachusetts,  auun^uU,  as 
wen  as  Kccotint,  winiie,  if  one  joint  tenant,  or  tenant  in  common,  re- 
ceives more  than  bis  share  of  the  profits.  Brigham  v.  Eveleth, 
9  JKiM.  Aep.  538. 

d  LiU.KX.3U. 

e  Lill.  sec  888.    Co.  LUt.  186.  ■■ 
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A  joial  tflOBot,  in  respect  to  hit  compuiica,  a  wRedodbej 
whole ;  but  for  the  purpowB  of  clieQatioii,  and  to  fbiftil,! 
Btid  to  lose  by  default  in  tt  prtBcipe,  heiBaused  oni;  of  huj 
uodivided  part  .or  proportioQ.* 

The  doctrine  of  wnTiTnnjhip^  or  ju*  €iecretcai£,  it  the 
d»tinguiibiDg  incident  ot  title  bj  joint  teoancj,  uid,lbere- 
fbre,  at  common  law,  the  entire  tenan^  or  sstatei  upon 
the  death  of  any  of  the  joint  tenants,  went  to  the  pan 
von,  and  bo  on  to  the  last  survivor,  who  to<^  an  eriile  of 
inheritance.  The  whole  estate  or  interest  held  in  jwM 
tenanejr,  whether  it  was  an  estate  in  fee,  or  for  life, «  Ih 
years,  or  waa  a  personal  chattel,  passed  to  the  list  mnirar, 
and  Tested  in  him  absolutely.  It  passed  to  him  free,  ai 
exempt  from  all  cltarges  made  by  the  deceased  co-tenut- 

nn. j^jpfj^Aiir^  »f  thlq  j^.trinft   ig,  that  a  joint  tesut 

Icannot  devise  his  interest  in  the  land,  for  the  denial 
'not  take  efiect  until  after  the  death  of  the  devisor,  uid  ^ 
claim  of  the  surviving  toiant  arises  in  the  same  ukUb' 
with  thatofthedevi8ee,and  is  preferred.'  IfajointtenulJ 
makes  a  will,  and  he  then  becomes  solely  seised  by  nm-J 
vorship,  the  vnll  does  not  operate  upon  the  title  so  aequireal 
"'^"HI  t'"^  solemnity  of  repuUication.*'  The  una  in- 
stantaneous transit  o(  the  estate  to  the  aunrrvor,  {gnj^ 
daim  of  dower  on  behalf  of  the  widow  of  the  deceases 
joint  tenant.*    But  the  charges  made  by  a  joint  tenu'i 


a  Co.  Liil.  \9i.  ^  According  to  Mr.  Bom,  in  hisOuittK^^ 
nvremd  Timanry,  p.  149, 150,151.  the  only  rcMonibfe  expl«i»l** 
of  the  common  pliiue,  that  a  joint  tenant  ]m  amaeiA  per  *9^f 
or  by  the  moiety  or  hilf,  tnd  by  •II,  ia  that  given  in  the  UA,*''^^ 
Mya  it  is  the  oa^  wiy  in  which  it  ou|^t  to  be  nndentood.  Mi-  *"*' 
ton  eayi  to  the  aune  eOect,  that  joint  tenants  have  the  «b<^  ^  ''^ 
pnipoae  of  tenun  tnd  anrvivorsbip,  while  each  hac  only  a  part'^''''' 
part  fbr  the  pnipow  oT  alienstioo.    PreUm  an  EUaUt,  vol  i- 1^*' 

h  UU.iec.SBO.fSl.SBe.     Co.LUt.md. 

c  CO.LUU  185.  b. 

d  Swift  v.  Roberta.  3  Burr-.  Itrp.  14SS. 

*  Sec  nipM.  p  31. 


Dig,- red  by  Google 


Lecture  LXni.J        OP  REAL  PROPERTY.  S6T 

andfjudgments  against  him,  will  bind  his  aaaignee,  and  him, 
afsurvivor." 

The  common  law  faroured  title  by  joint  tenaoc}',  by  rea- 
■onopliia  very  fltflll  uPiuniwiigMpi  iU'tJi^lLj  immuiL 
to  tFe  divBiwPH^TenweBJTS^uS^  it  tended  to  multiply 
the  feudal  services,  and  weaken  the  efficacy  of  that  con* 

Inexion.^  But  in  Hawtt  t.  Hamet,'  Lord  Hardwicke  ob- 
served, that  the  reason  of  that  policy  had  ceased  with  the 
abofitioD  of  tenures,  and  be  thought,  tliat  even  the  courts 
<t(  taw  were  no  longer  inclined  to  favour  them,  and,  at  any 

Irate,  they  were  not  favoured  in  equity,  for  they  were  a 
kind  of  estates  that  made  no  provision  for  posterity.     As  • 
an  instance  of  tiie  equity  view  of  the  eubject.  We  find  that  I 
the  nile  of  survivorship  is  not  applied  to  the  case  of  money  I 
loaned  by  two  or  more  creditors  bo  a  Joint  mortgage."  ThoJ 
right  of  airvivorship  is  also  rejected  in  all  cases  of  partner*! 
ships,  for  it  would  operate  very  unjustly  in  such  cases."| 
In  this  country,  the  title  by  joint  tenancy  is  very  much  re- 
duced in  eztent,  and  the  incident  of  survivorship  is  still 
more  eitensively  destroyed,  except  where  it  is  proper  and 
necessary,  as  in  the  caae  of  titles  held  by  trustees. 

In  New- York,  as  early  as  February,  1786,  estates  in  joint 
tenancy  were  abolished,  except  in  executors,  and  other 
Itrostees,  unless  the  estate  was  expressly  declared  in  the 
Ideed  or  will  creating  it,  to  pass  in  joint  tenan^-  The 
New-  York  Revised  Statutei'  have  re-enacted  the  piovisioo, 
and  with  the  further  declaration,  that  every  estate,  vested 
•  in  executors  or  trustees,  as  such,  shall  be  held  in  joint 
tenancy.    The  doctrine  c^  survivorship  incident  to  joint 


a  Prttloit  DM  AbttracU,  voL  ii.  65. 
6  Hoh,  Ch.  J.  in  Fiahei  v.  Wigg,  I  Salt.  JRtp.  SS 1 . 
e  I  Wih.  Rep.  106. 

d  liord  Hudwicke,  in  Rigden  v.  TalUer,  2   f'tttg'i  Bep.  S5S. 
3  .«£.  Rtp.  731.    Ruidall  T.  Phiflipo,  3  Mtuott'*  Rep.  378. 
e  take  *.  Grftddock,  3  P.  Wmi.  158. 
/  Vol.  i.  797.  SBC.  44. 
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tenancy,  (excepting,  I  prenime,  estates  held  in  tnut,)  b 
abolished  in  the  states  of  Connecticut,  Pennsylvania,*  Vb- 
ginia,  Kentucky,  Indiana,  Missouri,  Tennessee,  North  and 
South  Carolina,  Georgia,  and  Alabama.  In  tbe  states  of 
Maine,  New-Hampshire,  Massachusetts,  Rhode  Island,  Ver- 
mont, New-Jersey,  and  Delaware,  joint  tenancy  is  placed 
under  the  same  restriction  as  in  New-York ;  and  it  cannotl 
be  created  but  by  express  words,  and  when  lawfully  crea-l 
ted,  it  is  presumed  that  the  common  law  inodents  bduig-l 
ing  to  that  tenancy  follow.  The  English  law  <^  joint 
tenancy  does  not  exist  at  ^1  in  Louisiana,  and  it  exists  m 
lull  force  in  Maryland  and  Ulinois.'* 

I  Tbe  destruction  of  joint  tenancies  to  the  extent  wbteh 
has  been  stated,  does  not  apply  to  conveyances  to  husband 
and  wife,  which,  in  legal  construction,  by  reason  of  tbe 
unity  of  husband  and  wifci  are  not  strictly  jcHnt  tenancies, 
but  convey  ances  to  one  person.  They  cannot  take  by 
moieties,  but  tbey  are  both  seised  of  the  entirety,  and  tbe 
survivor  takes  the  whole ;  andj  during  their  joint  lives,  net- 
tber  of  ihem  can  alien  so  as  to  bind  the  other.*    If  an  es~ 


a  Tbe  act  of  Pennsyhanis  of  31M  of  Much,  1812,  expresalr  ex- 
cepts trust  estates. 

6  Qr^ffaKt  Low  RtgiOer,  b.  t.  Vide  tbe  statate  laws  of  tbe  se- 
veral states  on  tliis  point.  The  statute  of  Musachueette  of  l78S,e. 
BZ.  declared,  that  tenanciea  in  common  were  "  more  beneficial  to  the 
cominonweBJlh,  and  consonant  to  tbe  geniua  of  republics."  If  beie 
Wti  tbe  dignta  vindict  nodut,  thb  presence  of  the  genius  of  zeputlics 
oUgbt  to  have  produced  greater  effect,  and  absolutely  prohttAed'par- 
tXB  ftoni  creating,  at  their  own  pleasure,  joint  tenauciea,  in  like  tnan- 
ner  as  Btatutea  prohibit  entailments,  or  perpetuities,  or  «tber  mis- 

c  S  Blackt.  Com.  189.  Doe  V.  Parratt,  5  Term  Rtf.  609.  lb. 
Ram,  in  bis  Oulline  if  Tenure  and  Tenancy,  (p.  170—174.)  diftn 
trom  all  the  great  property  lawyers,  and  undertalus  to  f^fMith.  by 
able  abd  subtle  arguments,  that  hoaband  and  wift  aiejointteiwiits, 
for  their  tenancy  bf  entireties  ia  a  apeciea  of  joint  tenancy.  Tbty 
are  seised  per  tout,  but  not  per  my.    In  the  former  sense  tbedr  peisoss 
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tate  be  coaveyed  expressly  in  joint  teaancy,  to  a  husband 
and  wife,  and  to  a  stranger,  the  latter  takes  a  moiety,  and 
the  husband  and  wife,  as  one  persoD,  the  other  moiety.* 
But  if  the  husband  and  wife  had  been  seised  of  the  lands 
as  joint  tenants  before  their  marriage,  they  would  continue 
joint  tenants  afterwards,  as  to  that  loud,  and  the  conse- 
quences of  joint  tenancy,  such  as  severance,  partition,  and 
the  jut  accreicendi  would  f^iply."    It  is  said,  however,  to  I 
be  now  understood,  that  husband  and  wife  may,  by  express  I 
words,  be  made  tenants  in  common  by  a  gifl  to  them  during  I 
oovertun^  • 

Jm^Ttenancy  may  be  destroyed  by  destroying  any  of  its 
comutuent  unities  except  that  of  time.  If  A.  and  B.  be 
Joint  tenants,  and  A.  conveys  his  joint  interest,  being  bis  | 
moiety  of  the  estate,  to  C,  the  Joint  tenancy  is  severed, 
and  turned  into  a  tenancy  in  common,  as  betw^n  B.  and." 
C,  for  they  hold  under  different  conveyances.  So,  if  A„ 
B.,  and  C,  were  joint  tenants,  and  A.  conveyed  his  joint  in- 
terest to  O.,  the  latter  would  be  a  tenant  in  common  of  one 
third,  and  B.  and  C.  continue  joint  tenaou  of  the  other 
two  thirds.''  Thesam^Omgy^eiice  would  follow,  if  one 
of  three  joint  tenants  was  to  release  his  share  to  one  of  his 
companions ;  there  would  be  a  tenancy  in  common  as  to 


aie  tttraX,  taA  in  the  Utter  one  onlj.  Tbey  are  joint  temntii,  and 
tenants  b;  entireties,  because  each  is  seised  ptr  tout,  and  they  aie 
called  tenants  bj  entireties  to  distinguish  them  from  the  joint  tenants 
wised  per  my  and  per  tout.  This  ingenions  writer  has  pushed  the 
subject  into  unprofitable  refinements. 

a  £4U.sec.  3S1.  Co.LiU.  187.  b.  Lord  Kenyon,  5  TermRep. 
654.  Shaw  V.  Hearsey,  6  JUaa.  Rep.  531.  Jackson  v.  Stevens, 
IS  Johnt.  Rep.  110.  Thornton  v.  Thornton,  3  Rtmdotph,  179.  Den 
V.  Hardeuburgh,  5  Maltttd,  42.     Sec,  also,  vol.  ii.  113.  of  the  present 

b  Co.  IM.  1ST.  b.    Uoody  v.  Hocdy,  AvA.  A^.  649. 

c  Preritm  on  Jbilracti,  voL  ii.  41.     JW.  on£*<a(e»,  vol.i.  133. 

i  Lift.  see.  292.  194. 
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•dhmaiiy  bf  deed, «rik^  Mif  eoapd  « pwtiliaa  Iqr  wiit 
of  fmUi'tm,«K  bf  bin  ■  egwity.  Ii  ii lobe  |m i.— i  il,th»t 
tW  £^^  MilHtn  of  31  ud  33  Kol  VDL  have  been 


falf ,  wilb  iqcjEied  facflhiei  for  pertitiML  Th^  were  le- 
e^ded  ■  New-Toik  Ibe 6lb  (^  Fdnu;.  1788;  ud  the 
Acv-Farft  /teeiaed  St^tge^  hate  nude  fiirtber  end  mora 
l^edfic  lad  detailed  proviMoe  for  die  putitioa  of  tands. 
kdd  eitbet  in  joiDt  leoaney,  or  in  couinMMi,  and  tfacy  have 
piTeo  equal  jmiadictioo  over  the  Mibiect  to  the  courts  of 
law,  and  of  ei|^f.  In  HaanchiaettB,  abo,  bf  statide, 
ibe  wiit  of  parotioo  i>  eot  only  given,  but  paitilioD  amy  be 
efiecied  bj  petitioa  without  writ.* 

Hie  jofiMlictioii  of  cfaanceiy  in  awarding  partitioB,  ill 
weO  otablisbed  in  En^and  b;  a  long  teiies  of  drfinimwi,  I 
and  it  baa  been  (band,  bf  experieoce,  to  be  a  juriadictioa  | 
(rf*  great  public  craivenience.'     Bat  a  court  of  equity  does 
not  intnfere  unleM  tiie  title  be  dear,  and  never  where  the 
title  ia  denied,  or  mqMcious,  until  the  par^  teding  a  par- 
titioo  has  bad  an  opportunity  to  tiy  his  title  at  law.*     Tb6 
same  f»inciple  has  been  acted  upon  in  the  courts  ofeqaity 


a  /iff.  BBC.  304. 

6  V<^  ii.  315—339. 

c  HoBsej  V.  Suborn,  IS  Mut.  Aep.  155.    Cook  v.  ABen.i  Mm. 

d  Harg.  note  33.  to  lib.  3.  Co.  IM.  Cahnadj  t.  Cilnwc^,  X  Vttg, 
jr.  670.  Agar  t.  Faiiftx,  17  Vft^i  Hup.  533.  Buing  t.  Null,  1 
Ve$.  I(  Beamt,  6S1. 

«  Bisbop  of  Elj  T.  Keniick,  Bmit.  3SS.  Cwtmight  v.  FaltDey, 
3  AOe.  Rep.  380.    Blimui  v.  Biown,  S  Vam.  233. 
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ia  thb  COUDtry.*  The  New-York  Revised  Staiutes^  ha-va 
prescribed  to  the  courts  of  law  and  the  Court  of  Chan- 
cery, ID  respect  to  partition,  that  whenever  there  shall  be 
I  a  denial  of  the  co-teoancy,  an  issue  shall  be  formed,  and 
submitted  to  a  jury  to  try  the  fact ;  and  the  respective  rights 
of  the  parties  are  to  be  ascertained  and  settled  before  par- 
tition be  made,  or  a  sale  directed. 

A  final  judgment  or  decree,  upon  partition  at  law,  under 
the  New-  York  Revised  Statutes,  binds  alt  parties  named 
in  the  proceedings,  and  having,  at  the  time,  any  interest 
in  the  premises  divided,  as  owners  in  fee,  or  as  tenants  for 
years,  or  as  ^titled  to  the  reversion,  remainder,  or  inheri- 
tance, after  the  termination  of  any  particular  estate,  or  as 
having  a  contingent  interest  therein,  or  an  interest  in  any 
undivided  share  of  the  premises,  as  tenants  for  years,  for 
life,  by  the  curtesy,  or  in  dower.    But  the  judgment  does 
not  affect  persons  having  claims  as  tenants  in  dower,  by 
the  curtesy,  or  for  hfe,  in  the  whole  of  the  premises  sub- 
ject to  the  partition.'    It  is  likewise  provided,  in  respect 
to  the  exercise  of  equity  jurisdiction,  in  the  case  of  parti- 
Ition,  t^at  if  it  should  appear  that  equal  partition  cannot  be 
I  made  without  prejudice  to  the  rights  and  interests  afsome 
I  of  the  parties,  the  court  may  decree  compensation  to  be 
I  made  by  one  party  to  the  other,  for  equality  of  partition, 
I  according  to  the  equity  of  the  case.''    This  is  the  rule  in 
equity,  independent  of  any  statute  pronsion,  when  owelty 
of  partition  cannot  otherwise  be  made.' 


a  Wilkin  V.  Witkln,  t  Jobw.  C%.  Jb^.  111.  Pheipe  t.  Greeit,3 
Jbid.  303.  4  Rimdol^,  493.  Mftrtin  t.  Smitb,  SiaU  Eq.  R*p.  S.  V. 
lOS. 

b  Vol.  ii.  320.  iec.  1 8.    ttad.  3S9.  sec.  79. 

c  Jfao-York  Betiitd  StataUi,  vol.  u.  3«9,  opc.  35, 3«.  Ibid.  330. 
aec.84. 

d  Btid.  330.  see.  83. 

e  Cluendonv.  Hornby,  1  P.  Wmt.  446. 

Vdt.  rv.  46 
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(2.)  A"  ^glalf  in  'T'~"'n(irY  "'~'T'  viseB  TrQinde- 
"  Bcent  At  common  law  it  took  place  whea  a  man  died 
seised  of  an  estate  of  inheritance,  and  left  no  male  isnct 
but  two  or  more  daughters,  or  other  female  representatives 
in  a  remoter  degree.  In  this  case,  th^  all  inherited  eqttallj 
as  co^eirG  in  tlie  same  degree,  or  in  unequal  proportions, 
as  co-heirs  in  different  degrees.'  They  have  distinct  es-l 
lates,  with  a  right  to  the  possession  in  common,  and  eachl 
lias  a  power  of  alienation  over  her  particular  share.  Co- 
parceners, in  like  manner  as  joint  tenants,  may  rdease  to 
each  other,  and  if  one  of  them  conveys  to  a  third  penoo, 
the  alienee,  and  the  other  coparceners,  will  be  tenants  in 
common,  though  the  remaining  coparceners,  as  between 
themfiilves,  will  continue  to  hold  in  coparcenary." 
.  ^oparceners  resemble  joint  tenants  in  having  the  same 
jmities  of  title,  interest,  and  possession.  The  seisin  oi 
^ne  coparcener  is  generally  the  seisin  of  the  others,  and 
the  possession  of  one  is  the  possession  of  all,  except  in 
cases  of  actual  ouster.  But  they  differ  from  joint  tenants 
in  other  respects  in  a  most  material  degree.  Th^  arel 
said  to  be  seised  like  joint  tenants  per  my  et  per  tout  y  and  i 
yet  each  parcener  has  a  devisable  interest,  and  the  doc- 1 
trine  of  survivorship  does  not  apply  to  them.  The  share  ' 
of  each  partner  descends  severally  to  iheir  respective 
.  heirs.  They  may  sever  their  possession,  and  dissolve  the 
estate,  in  coparcenary,  by  consent,  or  by  wnt  of  partition 
at  common  law.    The  common  law  learning  of  partition, 

iin  respect  to  parceners,  is  displayed  at  large  by  Lord  Coke.* 
He  calls  it  a  "  cunning  learning,"  and  it  is  replete  with 
auhtle  distinctions,  and  antiquated  erudition.  The  statute 
of  8  and  9  Wett.  3.  c.  31,  prescribed  ,an  easier  method  d[ 
cairying  on  the  proceedings  on  a  writ  of  partition,  tlian 


a  IMl.  tKc.sw,  Wi. 

b  PrtdoA  on  EilaUi,  vol.  i  138. 

e  Co.  IMt.  tit.  Parcmtr;  163—175. 
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that  which  wu  used  at  commoa  law  ;  and  this,  or  a  still 
simpler  method,  without  the  expense  of  a  writ  of  parti- 
lion,  has  been  generally  adopted  in  this  country.     By  the 
NeuhTork  Revised  .Siatutej,*  persons  who  take  by  descent 
y  under  the  statute,  if  there  be  more  than  one  person  entitled, 
I  take  as  tenants  in  common  in  proportion  to  their  respec- 
I  tive  rights ;  and  it  is  only  in  very  remote  cases,  which  can 
t  scarcely  ever  arise,  that  the  rules  of  the  common  law  doe- 
trine  of  descent  can  apply.    As  estates  descend  in  every 
state  to  all  the  chfldren  equally,  there  is  no  substantial  dif- 
ference left  between  coparceners  and  tenants  in  common; 
The  title  inherited  by  more  persons  than  one,  is,  in  some 
of  the  states,  eipressty  declared  to  be  a  tenancy  in  com- 
mon, as  in  New-York  and  New-Jersey,  and  where  it  is  not . 
so  declared  the  effect  is  the  same ;  and  the  technical  dit 
tinction  between  coparcenary  and  estates  in  common,  roaj 
be  considutd  as  essentially  eztinguiabed  in  the  Uniti 

{SJrTeiumtM  in  common  are  persons  who  hold  by  unity 
oCfpossession,  and  they  may  hold  by  several  and  distinct 
^tlea,  or  by  title  derived  at  the  same  time,  by  the  same 
deed  or  descent  In  this  respect  the  American  law  dit^ 
fers  from  the  English  Common  law.  This  tenancy,  accord- 
ing to  the  common  law,  is  created  by  deed  or  will,  or  by 
change  of  title  frxim  joint  tenancy  or  coparcenary,  or  it 
arises,  in  many  cases,  by  construction  of  law.*  Id  this 
country,  it  may  be  created  by  descent,  as  well  as  by  deed 
,0r  will ;  and  whether  the  estate  be  created  by  act  of  the 
party,  or  by  descent,'  in  either  cose  tenants  in  common  are. 
deemed  tc)  have  several  and  distinct  freeholds,  for  that  cir- 
cumstance is  a  leading  characteristic  of  tenSnfiy  in  com- 
moo.    Each  tenant  is  consideredto  be  solely  or  severally 


a  VoL  i.  763..  aec.  17. 

b  In  Virginii,  the  itatiite  of  descents  calls  ili  the  heirs,  male  ts 
well  u  female,  pBTcenen- 

e  Liu.  sec.  902. 294.  SSB.  302.  2  Blaekt.  Com.  192.  PretUm  on 
AbttraeU,  vol.  ii.  75,  76. 
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seised  of  hit  share.    Aa  estates  in  joint  teBHn^  are  eo 
niucb  discouraged  by  the  statute  laws  aS  this  coimtfy,  uid ' 
the  doctrine  of  survivorship,  in  so  many  o(  the  states,  ei- ' 
ploded,  even  where  joint  tenancy,  with  its  other  animpoit- 
ant  incidents,  may  eontinae  to  eiist,  the  many  qaeatioos  in  ' 
the  books,  arising  upon  the  construction  of  the  words  of  ■ 
deed  at  will,  operating  to  create  the  one  or  the  other  tenaa- 
cy,  h^MHoe  comparatiTely  unimportant 
^^e  conveyance  of  the  undivided  share  of  an  estate  is 
'mmaaoa,  is  made  in  like  manner  as  if  the  tenant  in  com- 
/  ^non  was  seised  of  the  enliety.*    But  one  joint  tenant,  or 
/    tenant  in  common,  cannot  convey  a  distinct  portion  t^the 
i     estate  by  metes  and  bounds,  so  aa  to  prejudice  bis  co- 
I     tenants  or  their  assignees,  even  though  it  may  bind  him  by 
/     way  of  estoppel.     As  against  the  co-tenants,  such  a  deed 
is  inoperative  and  void.** y  If  tenants  in  common  join  in  a 
lease,  it  is,  in  judgment  of  law,  the  distinct  lease  of  eadi  of 
ihem,  for  they  are  separately  seised,  and  there  is  no  privity 
of  estate  between  tbem.    They  may  enfeoff  or  convey  to 
each  other,  the  same  as  if  th^  dealt  with  a  stranger.*  Thef 
ore  deemed  to  be  seised  per  mtf,  but  not  per  toot,  and,  con- 
sequently, they  must  sue  separately  in  actions  that  saTonr 
of  the  realty.    But  they  join  in  actions  relating  to  swne 
entire  and  indivieible  thing,  and  in  actions  of  trespass  rela- 
ting to  the  possession,  and  in  debt  for  rent,  though  not  in 
an  avowry  for  rent.''    The  ancient  law  raised  this  very  ar-l 
tificial  distiuction,  that  tenants  in  common  miffht  deliverl 
seisin  to  each  other,  but  they  could  not  convey  to  eachl 
other  by  release.    A  joint  tenant  could  not  enfe<4f  bis  com- 


a  Pruton  on  AhHrvcU,  vol.  k.  S77. 

b  BuUett  r.  Harlow.  13  JHtw.  Rep.  34S.  Mitchell  v.  Haieti. 
•1  Conn.  lUp.  495.     Oriawold  v.  Johnson,  5  3>id.  363, 

c  Brt>.  tit,  Feoffmnl,  pi.  45.  lleatheriey  v.  Weaton,  S  »■«»,  lUp 
233. 

d  LiU.  WC.311.  314.  Ca.  I.iU.  ibid.  Rehoboth  v.  niiot.  I  Pt>1- 
Rep.2il.     Decker  T.  Livingrton,  I.>  JnAnt.  Rep.  4TO. 
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panion,  becaiue  tfaej  were  hotit  actually  aeiwd,  but  for  that 

▼«I7  reBson  they  might  rdease  to  each  other ;  whereai,  <hi 

I  the  other  band,  tenanla  in  eommoD  might  enfinff  each 

I  other,  bat  they  could  not  release  to  each  other,  becauae 

f  they  were  not  jointly  seised,*    Nothing  coDtrtbutea  nuMre 

to  perplex  and  obtcure  the  law  of  tea]  property,  than  socb 

idle  and  unprofitable  refinements. 

7^0  intudenta  to  an  estate  in  common  are  tHldar  to 
&0e  applicable  to  joint  estates.  The  owners  can  compel 
^ach  other,  by  the  like  process  of  law,  to  a  partition,  ibid 
they  are  liable  to  each  other  for  waste,  and  they  are  bouno. 
to  account  to  each  other  fer  a  due  diare  of  the  profits  of 
the  estate  in  common.  The  mere  occupation  of  the  pre- 
mises by  one  joint  tenant,  or  teoantin  oommoD,  would  not, 
of  itself, at  common  Iaw,hBve  entitled  his  co-tenant  to  c^l 
him  to  &n  account.  He  mnst  have  stood  in  the  tight  of 
bailiff  or  receiver,  in  ordn  to  be  rendered  re^vontibli 
But  the  statute  of  4  Atme,  c.  16.  rendered  joint  tenante,' 
and  tenants  in  common,  liable  in  aecount  as  bailift  for  re. 
caving  more  than  thtar  just  share ;  and  this  provision  was 
re-enae^  in  New>York  in  1788,  and  is  now  incorporated 
into Jife  revised  statutes.*  It  is  to  be  presumed,  from  the 
tMilonablraiess  of  the  provision,  that  it  has  been  introduced, 
in  substance,  into  the  general  law  of  this  country,*' 

The  possession  of  one  tenant  in  common,  is  the  posses-i 
sion  of  the  others,  and  the  taking  of  the  whole  profits  bn 
one,  does  not  amount  to  an  ouster  of  his  companions.  But 
if  one  actually  ousts  the  other,  or  affords,  by  his  acts,  sufii- 
cient  ground  for  a  jury  to  presume  an  ouster,  the  one  that  is 


a  Bro.  tit  FuffwiaU,  pi-  4S.    BiOleri  naU  GO.  to  Co.  LiO,  ItfS,  a 

b  Co.  jua.  900.  b. 

r  Vol.  i.  750.  tec.  B. 

d  Bee  Jones  v.Harradeu,0Aiuf.  itq>.  541.     Brijchain  v.  £v«tetii, 
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ousted  will  be  driveo  to  bis  action  of  ejectmeDL'  8( 
tenant  id  common  cannot  bring  an  action  of  tretpu 
against  another  for  entry  upon,  and  eDJoyment  of,  the  com- 
mon property,  nor  sue  him  to  recover  the  documents  relt 
five  to  the  joint  estate.  If,  however,  one  tenant  ocuipra 
a  particular  part  of  the  premises  by  agreement,  and  bis 
co-tenant  disturbs  him  in  his  occupation,  he  becomes  i 


Ov£  joint  tenant,  or  tenant  in  common,  can  compel  ibe 
otWre  to  unite  in  the  expense  of  necessary  reparatioiu  to 
/bouse  or  mill  belonging  to  them ;  though  the  rule  is 
^mited  to  those  parts  of  the  common  property,  ud  doe 
Dot  apply  to  the  case  of  fences  enclosing  wood  ot  anUe 
lands.  The  writ  dxs  r^pan^me  facModa  lay,  at  commoa 
law,  in  such  cases,  when  one  tenant  was  willing  to  ^^^ 
and  the  others  would  not*  Id  UassacbusetU,  it  is  doubt- 
ed whether  this  rule  applies  Id  that  state  to  mills,  oad  ils> 
at  leasts  so  &r  equitably  modified  by  statute,  that  if  i» 
part  owDer  of  a  mill  repairs  against  the  consent  of  m 
partnersi  he  must  look  to  the  profits  for  his  indemoiiy- 
Tosuataip  the  action  there  must  be  a  request  to  join  m 
the*  reparation,  and  a  refusali  and  the  expenditures  muit 
have  been  previously  made.'  Tha  >ifu.*^.u  n|"  roaUiiifc— 
tirtn  in  m^  ryana.  rests  on  the  principle,  that  where  pu* 
ties  stand  in  atpiaik  jttrey  equality   of  burthen  become 


a  0>.  IM.  199.  b.  FoirclMm  v.  Shackleton,  5  Burr.  Jttp-  ^*'"' 
Doe  V.  ProesM,  Ckmp.  Rip.  217.  Peaceable  v.  Read,  1  Eod'  *? 
568. 

bKeayv.Goodwm,18  Jfaw-Jfcp.  1.    Clowes  v.  Hawley.WJ"*' 

^^-  *"  „  Ca 

c  F.  jr.  B.  in.  ».  Co.  Liu.  54.  b.  200.  b.    Bowlffl"  cmbu,  "  "- 


d  Carver  v.  Miller,  4  Matt.  Rep.  559. 
t  Jackson,  J.,  in  Donne  v;  Badge)',  12  Mui.  Sep.  TO. 
V,  Brown)  6  Cowen't  Rep.  475. 
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equity ;  bi)^  ti)e  necessity  of  the  nile  does  not  press  with 
the  like  OTerbearing  force  that  it  does  in  many  other  cases 
arising  out  of  the  law  of  Ticinoge ;  for  the  co-tenant  who 
wishes  to  repaii  ^>eyond  the  inclinatioD^^inRl^inkis 
compani<Mi,  has  bis  easy  and  prompt  remedy,  by  procuring 
a  partition  or  sale  of  the  common  proper^. 
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OP  TITLE  BT  DEBCBNT. 


We  h&ve  alrea^  considefed  Uie  nature  of  real  property, 
the  different  quantities  of  interest  which  may  be  had  in  it, 
the  cooditioDB  on  which  it  a  held,  *and  the  character  and 
variety  of  joint  ownershtpB  in  land.  I  now  proceed  to 
treat  cT  tUjiBtoreaJj]{g|^|||^i^d  of  the  several  ways  in 
which  that  title  may  be  yaiuired  and  transferred.. 

To  C0BKtitn\^^gffS»atJiUe  there  muit  be  the  union  of 
b  the  right  of  poasejaioB,  ^^miAJUEbLA^ 

^  These  severaT^oimitue&t  parts  of  title  may 

hfl  rimriad  miH  'I'jtriblltfllj  ""'""ff  several  persons ;  so  that 
one  of  them  may  have  the  possession,  another  the  right  of 
possession,  and  the  third  the  right  of  property.  Unless 
tbey  all  be  united  in  one  and  the  same  party,  there  camiot 
be  that  ctntolidated  right,  that  jus  dtqilicatum,  or  droit 
droit,  or  the  jus  prt^rietalia  tt  pottessionia,  which,  ac- 
cording to  the  ancient  Englisb  law,  formed  a.  complete 
title." 

All^^he  ^B^tffe*  of  ^f^uiring  title  to  land,  are  reducible  to 
" '^'^fif "'-  and  by  puicliAJil.  '"'flltfUUli  firBlUjUlUM  Hf 
iHonof  lawi  and  me  oiber  oy  the  act  or  agreement 
£t  (he  partiea.    Whether  Ae  agreement  be  fcrunded  upon 


a  3  atadu.  dm.  199. 

b  Bnclen,  lib.  S.  to.  3t.  b.  lib.  5.  fo.  373.  b.     Co  lAU.  366.  t 
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)a  valuable  consid»atioD,  or  be  the  reBult  of  a  free  and 
voluntary  gift,  tbe  property  thereby  acquired  is  sliil,  in  the 
eye  ot  tbe  law.aptir^^t^g^*-  I  aball  treat  of  each  of  tbew 
sources  of  title  in  their  order;  but  it  will  be  the  object oi' 
the  present  lecture  to  eiamine  tbe  doctrine  of  descenlE. 
which  has  always  fwined  a  prominent  ana  Tery^ETSSI^^ 
title  in  every  code  of  civil  jurisprudence. 

D«ent.or  hereditary  succesaion,  is  the  title  wherebj a 
poftlh,  on  the  death  of  his  ancestor,  acquires  his  estate  br 
/%ht  of  representation  as  his  heir.  The  English  law  oS 
descents  is  govomed  by  a  number  of  rules,  or  canons  of 
inherilsnce,  which  ha^e  been  eMablished  tbr  ages,  aix) 
hare  regulated  the  transinissMi  of  Ibe  iestKte  firom  tKe  an- 
cestor to  the  heir,  in  so  clear  and  dbcided  a  inaBDer,  as  t» 
preclude  all  nneertainty  as  to  theeoorSe  whidt  the  deseoH 
is  to  take.  But,  in  these  United  States,  the  Engluh  com-j 
mon  law  of  descients,  m  iti  most  essential  feumes,  basj 
been  nniversally  i^jiected,  *"'*/"*'*  '^tft  1*"*  oUbfisbed  al 
law  of  descents  for  itself  The  laws  of  the  iodindtoal  - 
states  may  agree  in  their  great  eathnes,  bat  they  difier  ex- 
ceedingly in  the  details,  lliere  is  no  unilbrmity  on  thir 
subject,  and,  according  to  the  obserratiod  of  a  great  mas- 
ter of  this  title  in  American  law,*  "  this  nation  may  b«  said 
to  have  no  general  law  of  descents,  which  probaUy  has 
not  &nen  to  the  lot  of  any  other  civifited  eomitiy."  1 
shall  not  attempt  to  define  and  explain  all  tbe  wiatiens 
and  shades  of  difference  between  the  regulations  of  de- 
scent in  the  different  states.  This  has  been  already  d<Mie 
to  bur  hand,  with  great  fulness  of  illuatratkm,  iti  the  t#Tkrk 
Ibf  Chief  Jufrttce  Reeve,  to  which  I  have  allodad,  and  it 
nvill  be  sufficient  for  the  purpose  of  the  present  esaayr,  to 
BttUe  those  leading  principle  of 'the  law  of  dMMnt  io  Aese 
Ijnited  States,  which  are  of  the  oiost  general  applicatioo. 


a  Co.  LUt.  18.  a.  b. 

ft  Rteve'i  TrtalUt  on  Uie  /-mt  oT  Df^f 
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Jj.l  Tb9  firat  rule  of  iaheritence  is,  that  if  a  person 
<ifroa^(  re(U  etf^tCi  di^s  Beised,  or  aa  owner,  without  de- 
\mag  the  mdi?,  ^e  estate  Bhall  descend  to  hia  lawful  de- 
aceodwjtp  in  Uie  direct  line  of  lineal  descent ;  and  if  there 
be  but  OOP  person,  then  to  hifu  or  her  alone,  and  if  more 
than  qM  pfi^n,  Eiad  all  of  equal  degree  of  consanguinity 
jto  the  aiiceetpr,  th^ti  t^e  inheritance  shall  descend  to  the 
serenl  [»erBons  as  tenants  in  common  in  equal  parts,  how- 
^yer  remote  frov  the  intestate,  the  common  degree  of 
oonsuiguinitf  may  be. 

This  rule  ia  in  favour  of  the  equal  claims  of  the  de- 
•cending  line,  in  tbe  same  'Tl^fhie,  without  distinction 
<rf'  aaa,  and  to  the  exclusion  of  alf  other  claimants. 
ThuSf  a  A.  dies  owning  real  estate,  and  leares,  for  in- 
stance, two  sons  and  a  daughter,  or,  instead  of  children, 
leaves  only  two  or  more  grandchildren,  or  two  or  more 
greatgrandchildren,  these  person^  l^einghis  lineal  descend- 
ants, and  all  of  equal  degree  of  consanguinity  to  the  com- 
mon ancestor,  that  is,  being  all  of  the^,  either  hit)  children, 
or  grandchildren,  or  great  grandchildren,  they  will  partake 
equally  of  tbe  inheritance  as  tenants  in  common.  This 
rifje  of  descent  was  prescribed  by  the  statute  of  New- 
York  of  the  33d  of  February,  1786,  and  it  has  been  adopt- 
ed by  the  Nea-  York  Revited  StattOet.*  Jt  prevails  in  all 
the  Unked  States,  with  this  variation,  that  in  Vennont  the 
male  descendants  take  double  tbe  share  of  lemales;  and, 
in  South  Carolina,  the  widow  takes  one  third  of  the  estate 
in  fee,  and  in  Georgia  she  takes  a  child's  share  in  lee,  if 
there  be  any  children,  and  if  none,  she  then  takes,  in  each 
ofthose  states,  a  moiety  <^  the  estate.  In  North  and  South 
Carolina,  the  claimants  take,  in  all  i 
though  standing  in  the  same  degree.** 


a  JV«M)-rork  iI««iia{Slatetef,T0Lt.T5I.aec  1,C.  JM.  753.  mc. 
IT.    7M.  754.  sec.  IB. 

6  iZuH'f  Law  of  DeietnU,  peuiim.  Or^tk't  Lohb  R^itUr,  No. 
S.  under  the  iwid  of  each  stite.    CivU  Cod*  ef  Lummima,  No.  89S. 
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The  tranunisBion  of  property  1^  heiedUuy  descent, 
from  the  parent  to  his  childreo,  a  the  dictate  of  the  nabi- 
rsl  affections,  and  Doctor  Taylor  holda  it  to  be  the  geaeni 
direction  of  Providence.  It  encourages  paternal  improve- 
ments, cherishes  filial  toyahy,  cements  domestic  society, 
and  nature  and  policy  have  eqtial^'concurred  toiotrodnce 
and  maintain  this  primary  rule  of  inheritance,  in  the  laws 
and  usages  of  all  civilized  nations.  But  the  Hi^hntinn 
among  the  children  ha«  varied  greatly  in  differeot  cf>an- 
tries,  and  no  two  nations  seem  to  have  agreed  m  the  same 
precise  course  of  hereditary  descent,  and  they  have  very 
rarely  concurred,  as  we  have  done,  in  establishing  the  na- 
mral  equality  that  seems  to  belong  to  lineal  desoeDdanls 
standing  in  equal  degree.  A  good  de^  of  importance 
was  attached  to  the  claims  of  primogeniture  in  the  p^ri- 
orchal  ages,  and  the  first  horn  son  was  the  earliest  compa- 
nion of  his  father,  and  the  natural  substitute  for  the  want 
of  a  paternal  guardian  to  the  younger  children.  The  Jem 
gave'  the  eldest  son  a  double  portion,  and  excluded  the 
daughters  entirely  from  the  inheritance,  so  long  aa  there 
were  sons,  and  descendants  of  sons ;  and  when  the  inhe- 
ritance went  to  the  daughters  in  equal  portions,  in  defoidt 
of  sons,  they  were  obliged  to  marry  in  the  family  of  tbek 
father^B  tribe,  in  order  to  keep  the  inheritance  within  it* 
In  the  Gentoo  code,  all  the  sons  were  admitted,  with  an 


Stent  V.  H>Leod,  i  Jl^Conft  Ch.  Rep.  3ad.  The  allowuc*  af  a 
double  portioa  to  the  imIm  was  the  law  in  HassachuBetts  prior  to  ths 
American  revolution,  and,  in  mveral  of  the  other  colonies,  the  Eng- 
lish law  of  primogemtuTO  prevailed.  It  prevailed  in  Rhode  Island 
until  the  jenr  1770,  and  in  New-York,  New-Jersef,  Maryland,  xnd 
Virginia,  until  the  Revolution.  In  Connecticut  and  Delaware,  the 
eldest  son  had  fomkerly  a  double  portion.  In  Pennsylvania,  by  thelsv 
of  ISnt,  the  law  of  primogeniture,  and  of  the  preference  of  raaks, 
were  abolished. 

a  Jftmb.  ch.  S7.  Deut.  ch.  St.  v.  17.    Jonet't  Owi.  o»»  Atnu,  177. 
Hah't  flirt.  Com.  Lme,  vol.  ii.  7B, 
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ettra  portion  to  the  eldeat,  under  certain  circumstancest 
and  DO  attention  waa  paid  to  the  daughters,  according  to 
the  usual  and  barbarous  policy  of  the  Asiatics.'  The  in- 
stitutions of  the  Arabs  also  excluded  females  from  the  right 
of  succession  ;  biitMg|}Qigs(|^^oIished  this  law,  and  or- 
dained that  females  should  have  a  determined  part  of  what 
their  parents  and  kinsmen  left,  allowiag  a  double  portion 
to  the  males.''  The  law  of  succession  atAthens^resem- 
Ued,  in  some  respects,  that  of  the  Jews,  but  the  mate  issue 
took  equally,  and  i^ere  preferred  to  females ;  and  if  there 
were  no  sons,  then  the  estate  went  to  the  husbands  of  the 
daughters."  Nothing  can  be  conceived  more  cruel,  says 
Sir  William  JoDeB,*)  than  the  state  of  vassalage  in  which 
women  were  kept  by  the  polished  Athenians.  The  hus- 
band who  took  the  estate  from  the  wife,  might  bequeath 
the  wife  herself,  like  part  of  his  estate,  to  any  man  whom 

I  he  chose  for  his  successor.  At  Rome  the  law  of  succes- 
sion underwent  ftequent  vicissitudes.  The  law  of  the 
twelve  tables  admitted  equally  male  and  female  children  to 
the  succession.*    The  middle  jurisprudence    under  the 


a  Genloo  Cod»,  b;  Halktd,  34.  Jonet'i  AwWuto  <f  Hmhi  Late, 
cli.9.  art.  117. 

b  Jontt't  Con,  onbaui,  p.  178. 

c  JoTUi'i  Pr^atory  DUcourie  to  kit  Inuttlaiion  of  Jtteiv-  Sir 
William  Jones  Mys,  that  at  Athens,  the  fainii/  uid  heritage  neie  de- 
solate, when  the  last  occu]Her  left  no  son  by  nature  or  adoption  to 
peribnn  holy  liCes  at  his  tomb ;  and  he  suggests,  that  the  pieservation 
of  names  might  have  been  one  Kuon  for  the  preference  given  to 
males  in  the  Attic  laws  of  succeeiion. 

d  CWm.  on  the  PUaduigi  if  Iitaa,  p.  175,  ITS. 

e  Sir  Mnlthew  Hale,  [Hiit.  ^  the  Common  Law,  vol.  u.  81.)  saya, 
that  the  twelve  tables  excluded  females  firom  inheriting.  The  broken 
and  obscure  text  of  tbe  twelve  tables  is  not  explicit ;  Ail  n  iitUrtalo 
tnorilur  cut  luu*  heret  nee  acldbil,  agnatiu  jtroxinuu/amiiiam  habeio. 
(5Ih  Tiibte,  ch.  9.)  But  tbe  general  cnrrent  of  authority  is  in  favour 
of  the  equal  admiauon  of  the  children,  whether  male  or  female. 
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pneton  departed  &om  this  aimplicity,  aM  fettered  the  in- 
heritaiica  of  females.  Thp  Voconian  la.y  declared  womes 
incapable  of  ioheriUog  i  but,  in  the  time  of  Cicero,  the 
pneton  Bi^teoded  or  restrained  the  Vicooian  law  n  plea- 
sure.     Tt  ipa  g^dnaUv  Wi|aywi  i^ndw  the  En^MSTMS  Clan- 

diui,  and  Aarcua  Antouiitus,'  until, 'at  last,  tbeBDopaw 
Jurtiiiiyo,  ID  hif  U8tb  novel,  destroyed  all  pfSerBRP 
amoDg'^'bales,  and  all  diatinction  between  the  sexes  in 
respect  to  the  law  of  descent,  ayi  admitted- males  and 
Eeoiales  to  an  equality  in  the  right  of  succession,  uj^juah 
ferred  lineal  descendants  to  collateral  relations.^  The  re- 
gulations of  the  novel  bore  a  striking,  thou^  not  an  m- 
tirely  esact  resemblance,  to  the  first  rule  of  inboitasce 
prevailing  in  our  American  law. 

Tbe  rule  in  this  couatiy,  with  the  exceptions  which  have 
been  statSU,  UMtf^E^inSW  descendants  -to  an  equal 
portion  of  the  inheritance,  if  they  all  stand  in  equal  d^jtee 
to  tbe  common  ancestor.  The  law  of  Justinian  adbcsed 
strictly  to  the  doctrine  of  represenuUion,  and  gave  to  the 
grandchildren,  and  other  remoter  descendants,  thon^  all 
the  claimants  were  standiog  in  equal  degrees,  the  portion 
only  that  their  parent  would  have  taken,  if  living,     ^is 


Jonet'i  Con.  on  IttBtu.  Pothier't  Com.  on  Ihe  FragmaiU  tfike  Ttate 
'7bMM,p.  IDS.  prefixed  to  his  Pandeetce  JujCint'atwa,  torn.  L  Jbm- 
tt$guim'*  Etprii  de*  IMx,  liv.  S7.  cb.  1.  The  children,  and  the  de- 
sceoduita  who  lived  uodei  the  power  of  the  fUher,  were  called  no 
tuertdu;  the  other  ueBxeet  relKtioiiB  on  the  nule  aide  were  caDed 
agnoH,  and  they  were  alwajB  preferred  to  the  cognaH,  or  relatJons  aa 
tbe  mother's  aide,  in  order  to  prevent  the  estate  frgin  paadog  into  an- 
other ftmitjr.  It  was  immaterial,  txje  Montesquieu,  whether  the  m 
hitrtdtt,  or  the  agnaU,  were  male  or  ftmale. 

a  hid.  lib.  3.  tit.  4. 

h  The  chapter  in  the  Spirit  sf  Lam,  b.  t7.  on  the  origin  and  revo- 
lutioM  of  tbe  Roman  law  of  succession,  devebpes  that  br&nch  of 
their  jurispradeiice,  as  Mr.  Butler  has  truly  observed,  with  the  great- 
est precision  and  perspicuity. 
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was  adheriDg,  ia  &1)  c^es,  to  the  doctrine  of  reftresentation 
H""  '^TTirii  liiM^  *''"  stated  of  North  and  South  Carolma 


have  followed,  in  this  respect,  die  rule  of  the  civil  law. 
iThus,  if  A.  dies  leaving  three  grandchildteo,  ttto  of  tb6th 
by  6,,  a  son,  who  is  dead,  and  one  of  them  by  C,  i  dat^- 
ter,  who  is  dead,  these  three  grandchildren,  dtandiJAg  all  ib 
equal  degree  of  consanguinity  to  thb  ancestor,  vrould  t!ft^ 
equally  under  the  above  rule.  But,  by  the  novel  of  Jus- 
tinian, ihey  woAld  take  Only  Iheir  father's  share,  and,  con- 
sequently, one  grandchild  would  take  half  the  estate,  and 
the  other  two  grandchildren  the  other  half. 

The  Roman  law  bad  some  singular  proviridits  oh  the 
subject  of  descent,  which  have  insinuated  theiUsel^ti  ihtb 
the  law  of  successions  of  the  conlihental  nations  of  Eu- 
rope. The  term  heir,  in  the  civil  law,  applied  equally  to 
him  who  look  bjf  MI,  Ud'  by  descdlt.  It  held,  by  a  strangte 
fiction  in  ^e  taw,  that  the  heir  was  the  same  person  as  the 
ancestor,  eadem  persona  am  defimcto.  The  estate,  in- 
stead of  being  changed  by  the  descent,  Iras  deemed  to  con- 
tinue in  the  heir,  who  succeeded  to  th6  person,  and  place, 
and  estate  of  the  ancestor,  and  to  all  his  rights  and  obliga- 
Tbe  heir  is,  therefore,  under  the  civil  law,  said  to  re- 

Tetent  the  moral  penon  erf*  the  iatestate.'  His  substitutKHi 
to  the  ancestor  was  a  kind  of  continual  succession,  similar  to 
that  which  we  apply  to  a  coloration.  The  creditor  conid 
come  upon  the  heir,  not  only  to  the  extent  of  the  assets, 
but  to  all  the  otiier  property  of  the  heir.  To  relieve  him- 
self from  the  (^resHOD  of , the  charge  of  reBpouBibility 
for  all  the  debts  of  the  ancestor,  whether  he  had  or  had  not 
assets,  the  htar  was  not  bound  to  atsume  the  place  of  bdr 
if  be  had  not  intermeddled  with  the  estate,  and  ibe  prtator 
allowed  him  a  certain  time  to  deliberate  whether  be  would 
accept  or  renounce    the  inheritance.'*      There  was  no 


a  TovUHtr,  Droit  CXuii  Fraitjau,  torn.  ir.  63. 
b  hit.  3.  19.  9.     Dig.  39.  9. 11 ,     Btttier',  note,  1%  to  lib.  3. 
TAil.  tec.  5.  n.  3. 
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ixed  and  iovariable  justice  in  the  civil  law,  relative  to  the 
Iheir,  until  Jiutinian  allowed  him  to  protect  himself  from 
f  reaponsibilitj  beyond  the  assets  descended,  b;  giving  bin 
I  the  benefit  of  an  inventory.  As  some  compenBatioo  for 
theseonerousauti^^RlWIP  upon  the  heir,  the  ancestor 
could  not  disinherit  him  aa  to  one  fourth  of  the  esta.te,  and 
that  part  of  it  was  called  the  jij||  iilia«|illllfTiii 

The  French  law  of  descent  has  followed  the  novd  of 
Justinian,  and  the  obligations,  and  the  privileges  of  the 
heir,  are  the  same  as  in  the  Roman  law.     The  law  of  equal 

I  partition  is  of  revolutionary  growth,  and  it  has  be«n  in 
operation  in  France  near  forty  years.     If  the  heir  accept£> 
the  succession  purely  and  simply,  he  assumes  alltbe  ob]i>  t 
gations  of  the  ancestor,  but  if  he  accepts  under  the  beo^t  I 
of  an  inventory,  he  is  chargeable  only  with  the  ancestral 
debts  to  the  extent  of  the  assets.**    The  law  of  Holland 


a  Mr.  Batlei  nuia  an  iDteiesting  parallel,  wtth  his  umal  eroditkci, 
between  tbe  Roman  and  tbe  feudai  jarupnidence,  on  the  subject  of 
the  Buccettiou  of  tbe  heir.  Note  77  to  lib.  3.  Ca.  LiU.  sec  5.  n.  3, 
4,5. 

b  Code  CirU,  No.  746.  774.  793— G0>.  See,  abo,  JVbaxnv  Slyfc 
det  Jitblairm  dt  Parit,  cited  by  Cb.  J.  Pa^er,  in  S  Piiigrinff,  74.  » 
a  practical  expontioD  of  tbe  code  in  relation  to  ncceeaaas.  JV. 
IbuUiiar,  (Droit  CMl  Fnmfou,  torn.  iv.  SX,  note.)  mts,  that  the  com- 
]ulen  of  the  French  code  upon  aucceaaons  have  pnucipell;  followed 
Potiiier,  and  Hvailed  tbemaelvea  greatly  of  his  eage  reflections.  Tim- 
SUer  bos  wrinen  an  entire  volume  upon  the  copious  tbime  of  tbe  Isw 
of  descent,  and  he  has  been  greatly  indebted,  u  be  admits, to  the  trea- 
tise of  JH,  Chabol,  nhom  bs  speaks  of  in  the  highest  tenns,  «•  a 
leaned  author,  employed  by  tl»  govenunent  to  make  •  report  upon 
the  law  of  succesdons.  Tbe  treatise  of  Le  Bnm,  on  aoccessioDa,  is 
also  ftequently  cited ;  and  the  extraordinary  extent  of  reeesrcb,  and 
minutMiew,  ai>d  accuracy  of  detail  of  the  French  lawyera,  on  thia  as 
well  IS  OD  other  subjects  of  property,  cannot  but  etdte,  in  the  breast 
of  every  lover  of  tbe  science  of  jurisprudence,  the  higheat  reqisct  and 
admiration.  They  write  like  practical  men,  with  remarkable  aimph- 
dty,  sound  judgment,  and  pure  moiale,  and  witli  caltivated  and  ^- 
gant  taste. 
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ia  equally  borrowed  from  the  civil  law,  lii  respect  to  the 
equality  of  descent  among  thedesceiidantB,  and  in  respect 
to  the  character  and  duties,  the  privileges  and  obligBtions 
of  the  heir.'  The  equal  partition  which  prevuled  in  the 
Roman  law  among  all  the  children,  prevails  also  in  the  law 
of  Scotland  in  the  succession  of  moveables,  bat  the  feudal 
policy  of  primogeniture  has  been  introduced  as  to  land. 
The  heir  is  the  exclusive  successor  to  the  land,  and  the 
other  nearest  of  fcin  the  exdnnve  successors  to  the  movea- 
blea.  A  great  privilege  is,  however,  conferred  upon  the 
heir  at  law  of  an  intestate  estate,  of  allowing  him  to  throw 
the  heritable  estate  into' a  common  stock  with  the  movea- 
bles, and  to  demand,  as  one  of  the  neit  of  kin,  his  share, 
on  an  equal  partition  of  the  joint  real  and  moveable  es- 
tate with  his  brothers  and  sisters.  This  is  termed  his  right 
to  collate  the  succession."  In  Spain,  lands  are  equally  dis- 
tributed among  the  children  of  the  deceased  proprietor, 
excepting  the  cases  in  which  they  are  fettered  by  an  entail. 
As  this  is  uniformly  the  case  with  the  possessions  of  the 
grandees,  and  as  the  lands  of  the  clergy  are  unalienable, 
the  law  of  equal  partition  is  comparatively  of  very  little 


The  preference  of  males  to  females,  and  the  right  of 
primogwuture  tiin66g  mwftlfes,  ik  tB6 ftjumliyh^  aitA  an. 
riflnt  niiH  tfj  nauwnt  in  thfl'Fnyliiili  ^mmon  law.'  Tha 
right  of  primogeniture  was  derived  from  the  martial  polity 
of  the  feudal  system,  after  it  had  attained  its  solidity  uid 
maturity.  It  is  supposed  to  have  been  unknown,  or  not  in 
use,  among  the  ancient  Germans,  or  the  AngtoSaxoDS, 
prior  to  the  Normui  conquest  They  admitted  all  the  son* 
equally  to  the  inheritance ;  but  the  weight  of  authority  is, 


a  Fm  Leewwm'B  Com.  on  Vu  Soman  DvUh  Lout,  b.  3.  cb.  10, 1 1 , 1 1. 
AuWHtst  ^  (JU  Lout  ^  HoUtmd,  bjr  Fonder  Lbukn,  tnmdtted  by 
J.  JSsBxjtEaq.  18X8.  p.  150, 151.  ISB. 

b  BtWi  Com.  <M  On  £am  o/"  SeoUand,  vol.  i.  100, 101. 

e  SredM,  lib.  9.  fb.  69.  A. 
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thS^faaak*  wore  aKiat  genanUf  exeludod,  even  b  the 
J&aKww  ages  of  the  feodil  hw.*  Whoi  the  fewU  wf^ 
^em  becane  fiml^  wtittwhed,  it  w«  u  inaporluit  ofafed 
to  piesem  tbe  fend  eotire,  tnd  the  feudsl  vexruaeK  unA- 
Tided,  and  lo  keep  up  a  Rcceasion  of  tenants  who  wot 
eonpetent,  by  tbeir  a^  and  aex,  lo  laidv  the  mBilai} 
»MiiLe»  annexed  to  their  gratrta.  The  eldent  wank  wh  tbe 
one  tint  first  became  aUe  to  perform  the  duties  oT^ 
tenwe,  and  be  was,  conseqaendy,  ptefemd  in  tfie  ankicf 
■iimaiiBii.  Feaalea  were  Urtall;  excluded,  not  only  from 
tbeir  i— hibt}  to  perferm  the  feudal  atgagemmts,  but  b^ 
caase  diey  might,  bj  maniage,  transfer  the  possesaiOD  ol 
the  feud  to  itrangen  and  eoanies.^ 

But  these  conunoD  law  doctrines  uf  descent  are  codb' 
deted  to  be  bncorapBiiUe  with  that  equality  of  riglit,  and 


«  IWtte  dt  Jlf<r.  Om>.  c  10.  AnA  Ub.  1.  dt.  8.  MfMb^ite 
<hc««*wajtfc«  *ffUbm  <wywjWaw.  wmnAmi  tartimjiii  rpfMlrfcr. 
BtMa  am.  V  tta  CTtiMitii  £m,  vd.  ii.  S4,  95.  98.  SuUnhi  m 
F^mimtUm,  Mc  14.  i>afryNV>f«'>  £m>v m> FewJoJ Pnper^, l&j. 
ITrv^  "*  7^><<v*i  31.  Hr.  Spenee,  in  hit  Aifutrytnto  U<  Orisii 
«^  tt*  LoM  oMt  PoMicai  liu6Mioiu  a/*  JftKlcni  £(ir>^,  p.  3B3, 394. 
dnws,  b;  Kftrencea  to  the  laits  ot"  the  bmrbwiui  DktioiiB  of  Gendw 
origiA,  Ukd  putkolnly  to  the  Uwe  or  tbb  Thnringiins,  RijuiMiiit. 
Mtil  8>lk-  nuks,  that  mslea  ezcIndBd  feoMles  ftran  tin  woetm- 
vaa.  ^Mie  w«n>  faowewr,  ezceptiaBi  to  thk  general  tok  ic 
tome  of  the  bubeiiu  code>,  end  fontles  were  not  nmvereeltj  ex- 
cluded from  pert  tkiug  of  dte  iuberitance. 

h  nwf.  lA.  1.  tit.  8.  De  SacreoiotM  Faidi,  WHght  on  Tbnra. 
174.  178.  DofrympJe,  p.  163— ISO.  X  Bbidb.  Con.  SIS.  SidMwwt 
m  Frwrfol  £«•,  eee.  14,  Ur.  Reeve,  in  hit  ffirtory  ^  Ue  lit^fit^ 
/lOif,  wd.  ).  40, 41  -  nys.  that  tite  rif ht  of  pnnogemtare  wae  quit* 
feeble.  eTen  m  low  down  u  the  reign  of  Bm.  L,aiui  it  wnaiut  lo- 
Sdlj  fixed  until  the  reign  of  Rai,  II.  But  it  was  net  eren  tfam  fixed 
aa  to  Unde  held  infreeaoeage,  according  to  Olimmllt,h.  7.  eb.  9.ih«- 
vided  the  lands  had  been  amUquUim  dttita.  Mt.  Spence,  in  hb  in- 
qmty,  p.  398.  sUtes,  on  the  authority  of  IFiftwu  a 
lawt,  that  the  first  notice  we  have  of  the  Ei^^h  law  of  p 
lure,  IB  in  the  laws  of  Hen.  I. 
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that  univenal  participation  in  civil  piivilagea,  whidb  .it  js 
the  constitutioBal  policy  of  this  cpimtry  to  preserve  and 
inculcate.  The  reasons  whii^  led  to  the  introduction  of  I 
tbe  lavr  of  primogeniture,  and  prefensoce  of  mate^cea«ed  I 
to  opiate,  upon  the  decline  and  fall  of  the  fsudBl  pystemit 
and  those  stern  features  of  ariMoc^acf  are  now  vindicatied  I 
^y  Ei^lliBb  stateuuen  upon  totally  di^firent,  pmeifka. 
"Ibay  are  npt  only  cteemed  esBontial  to  the.  atabiiity  of  tbe 
hereditary  orders^  but  they  are  zealoasly  d<;fended  in  ad 
economical  point  of  view,  as  being  favourable  to  the  agri- 
cultijire,  wealth,  and  prosperity  of  the  nation,  by  prevent- 
ing the  evils  of  an  intenninable  subdivision  of  laod^  es- 
tates. It  is  contended,  that  tl)e  breaking  up  of  farms  into' 
woall  parcels,  and  the.  gradual  subdiviBion  of  these  parceU 
into  smaller,  and  still  smaller  patches,  on  U^e  descent  to 
every  succeeding  generation,  introduces  a  r^Dndant.aftd, 
starving  popuUttoo,  destitute  alike  of  the  means,  and  of 
I  the  enterprise  requisite  to  better  their  condition.  Tbe 
I  appeal  is  boldly  and  constantly  made  to  the  wretch^  con- 
I  dition of  the  agriculture,  and agiicultural ifpiprov^mentof 
I  France,  and  particularly  of  the  province  of  Noimaadyt 
I  under  the  action  of  the  new  system  of  equal  partitipo.  It 
is  declared  to  be  an  enemy  to  all  enteiprisiug  and  perma- 
nent improvemeats  in  the  cultivation  of  the  soil,  end  ein- 
ployment  of  machinery ;  to  all  social  comfort  and  inde- 
pendence, as  well  as  to  the  costly  erecUona  of  art,  and  em- 
bellishmentB  of  taste.*    On  the  other  hand.  Dr.  Smith,  the 


a  Bee  Edinhurgk  JUviea,  voT.  si.  p.  360—375.  which  nfen  to  the 
•giicaltntal  toun  oTArlkur  Tomg,  Jama  P.  CobbeU,  and  Mr.  BMc- 
bttk.  Arthur  Young  had  tnvelUd  ovei'  France  be&te  the  Frmich  . 
revolntion,  sad  h«  then  nude  strtrng  and  striking  ohjections  to  tfifl 
nuuite  divuion  of  little  fkrms  inwng  all  the  childieD,  in  thoes  pn>- 
vincea  wbero  ftudal  teunrea  did  not  abau|id.  The  cratsequence  ww, 
exceeaive  population,  beggarj,  and  miaery.  [Toimg't  Trauel*  an 
J=Vance  in  1787,  and  1788,  voL  iL  cb.  II.)  He  svppoeed,  that  more 
than  om  third  of  the  kingdom  was  occnpied  by  very  amallftrma,  cul- 
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aadyf  of  the  Waiitk  of  Natiomt,  Bererely  condemn*  &e 
ytiJKj  of  primogeDitDre,  a  being  contni;  to  the  real  inte- 
iM  of  a  Dumeroui  &mily,  thougii  very  fit  to  support  the 
prido  of  tuB^  dislinctioiUL*  The  Mkrquis  Gamier,  the 
RiaiGhtnndatorof  that  woi^,  is  alto  a  decided  adrocate 
for  the  joBtioe  and  policj  of  die  prwciple  of  eqi^  parti- 
tioa;  and  tbeBaroa  De  Stad  Hohteiii  is  of  the  aune  ofa- 
nioa,  even  in  an  economical  point  of  y'vew.  He  eonados 
the  eq«a]  dirabon  of  estates  mucfa  ntore  fiiToardUe  to  the 
wealth  and  ha^^iness  of  aode^,  than  the  opposite  sjnton.* 
There  are  ftrj  great  erils,  undoabtedly,  in  the  Bididrri- 
sion  oS  estates,  when  it  is  carried  to  extremes,  and  pnypatj 
divided  into  portioiM  not  lai^e  oHHigh  for  the  comforta- 
ble stqiport  ^  a  family.  The  policy  of  the  measure  wS 
depend  upon  circnmstanees,  and  ■  to  be  conndwed  in  re- 
ference to  the  state  of  society,  tfae  genius  of  the  govon- 
ment,  the  character  of  the  people,  the  amount  of  cohi- 
vated  land,  the  extent  of  teititoiy,  and  the  means  and  the 
inducements  to  emigrate  from  one  part  of  the  coontiy  to 
another.  Without  undnrtafcing  to  form  an  opinion  as  to 
the  pc^cy  of  t»imf^enitare  under  the  monarchical  gorem- 
meots,  and  crowded  population  of  En^and,  Ireland,  and 
France,  it  woold  be  very  unfounded  to  suppose  that  the 
evils  of  the  equal  partition  of  estates  have  been  SOTOusly 
felt  in  these  United  States,  or  that  they  have  borne  any 
[voportion  to  tfae  great  advantages  of  the  policy,  or  that 
such  evils  are'  to  be  anticipated  for  generations  to  come. 


tivRted  by  tbe  owner.  Hr.  SmlAfy,  in  hia  ifiifory  ^  Vu  PtKmti^af 
War,  vol.  L  47, 48.  (t  work  in  which  such  &  discmnon  bmdw  ratiwr 
out  of  [i^co,)  attributM  the  most  buwficiil  rasottB,  both  in  k  Bwnl 
snd  politictl  view,  to  the  Ikw  of  primt^niture.  He  goes  to  the  «i- 
tAordisai;  length  of  nyinf ,  tfau  ■'  the  Btmcture  ofeocial  <ffder  mtt 
iqMD  thftt  bun." 

a  WtaUA  ^  Nation*,  voL  i.  382. 

ft  See  At  J,  Aerittr,  vol.  ixvi.  Mt.  C. 
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The  eztraorditiaiy  ettent  of  our  nnsettled  teititoriee,  the 
abundance  of  uncultivated  land  in  the  market,  and  the 
constant  stream  of  emigration  from  the  Atlantic  to  the  in- 
terior Btalea,  operates  Bufficientljr  to  keep  paternal  inheri- 
tances unbroken.     The  tendency  of  the§e  canees,  as  eipe- 
rience  in  some  of  the  eastern  states  woold  seem  to  eon- 
firm,  is  rather  to  enlarge  than  to  abridge  them ;  and  if  the 
inheritance  will  not  bear  partition  without  injury  to  the 
n  parties  in  interest,  the  eldest  heir,  in  some  of  the  states,  is 
1 1  judicioasly  allowed  to  elect  to  take  the  whole  estate  to  hint 
I  sdf,  on  paying  to  the  other  heirs,  an  equivalent  for  their 
shares  in  mtHiey.* 

By  the  common  law,  the  ancestor  from  whom  the  inhe- 
ritance was  taken  by  descent,  must  have  had  actual  aeimn  of 
the  landst  either  by  his  own  entry,  or  by  the  possession  of  his 
or  his  anoeator's  lessee  for  years,  or  by  being  in  the  receipt 
of  rent  from  the  lessee  of  the  freehold.    The  heir,  to  have 
entitled  him  to  take  in  that  characterj  must  have  shown 
himself  to  be  the  nearest  male  heir  of  the  whcde  blood,  to 
the  person  who  was  last  actually  SMsed  of  the  freehold. 
This  maxim  of  the  law  of  England  has  subsisted  from  the 
earliest  ages,  and  appears  in  Bracton,  Britton^  and  Fleta. 
f  It  is  this  seisin  which  makes  a  person  Uie  root  or  stock, 
I  from  which  all  (nture  inheritance  by  right  of  blood  is  de- 
I  rived.    The  maxim  of  the  common  law  was,  that  non  jua 
*  aed  teaaiafasit  atipittm.    If,  therefore,  the  heir  on  whom 


a  SlaCutete/'jKiryJaiid^lTae  and  1802.  See  i  Harr.  if  Johiu. 
Btp,  156.  358.  SlatuU  if  CmntOieuL  GrigUk't  Lam  RtgiOtr,  tit. 
Cwmtdieui,  No.  6.  The  questioii  sa  to  the  policy  of  Urge  or  small 
farms,  and  oT  large  or  small  cajntel  to  work  them,  b  an  ecoaondcal 
point  of  view,  does  not  belong  to  the  present  inquiry,  nor  does  it  fall 
Mrithin  the  range  of  mj  profeenonal  punuita.  But  I  became  con- 
vinced, on  reading  the  writinge  of  Arthur  Young,  five  and  tliirty  years 
ago,  (hat,  in  Europe,  large  fiuau,  and  convenient  coital  to  manage 
tbem,  were  by  ftr  the  meet  condncive  to  general  impmvement,  inde- 
pendence, pioaperity,  and  htp^nees. 
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tbe  inhenlaiMe  bwl  twaa  cast  b^  dteacatU  di««  lieCare  he 
bw  acquired  tbe  reqwiaite  wain,  hu  ancestor,  and  Dot  bm- 
•eU^  becomfls  the  penoBlailaeiBador  the  iaberita^ice,  and 
to  wfaon  tbe  clainuuits  muil  nuke  tLenuelves  heirs.*  Tb 
nle  «•■  derived  from  tbe  dotftnne  of  the  feudal  ]«w,  vhick 
raquiied,  tb«t  wboeTer  clumed  by  desceot  ahfmld  n«ke 
hioudf  to  be  tbe  heir  of  tbe  fint  pnrdiawr ;  Mid  ttie  mama 
of  the  iMt  posaoMor  from  whom  be  daised  as  his  heir  «f 
tbe-wfaole  bkiodf  waa  conuderad  as  ptewwptive  ewlaos 
uf  bia  being  of  the  Uood  of  the  fint  pwchaser.  It  ai^ 
plied  tbe  difficulty  of  inveatigatiag  a  desceot  &q«i»-a.<fiKtaBl 
atocfcf  through  a  line  of  succeKion,  become  4>>i  by  the 
lapae  ot  agea.** 

There  aiereaatmaUeqiialifieatioBsiB  the  Es^^iab  law  lo 
tbe  ooivefsality  of  this  rule.  If  tbe  aoceitor  acquired  tbe 
•atate  by  purchase,  he  might,  in  aome  caaea,  traoanait  it  to 
bia  hein  without  haTiDg  bad  acUwlaeiaia;  orif.i^tooanex- 
dwnge  o(  lands,  one  party  had  entered,  and  tbe  other  had 
not,  aad  died  before  entry,  his  bar  would  atill  take  by  de- 
•ceotJiMr  he  could  not  take  in  any  other  capacity.'  It  is 
tbe  nde.in  equity,  ^at  if  a  perara  bemilidedtoi 
eetate  b;  cwtract.  and  dies  befiKe  it  be  cooveyed,  his 
itaUe  6tle  deaceoda  to  his  heir.''  Tbe  poaaesaioo  of  a 
tenaat  Sh  yean  ia  the  poaaesaion  of  the  peraoo  entitled  lo 
the  treehfrid  ;*  and  the  aeiaio  or  poaBawioa  of  one  parcea^. 
or  tenant  in  c<KnnK«,  ia  the  seiain  and  poaaesaion  <^  the 
other.  So,  also,  the  poaaesaion  of  a  guardian  in  socage, 
is  the  poeeesncm  of  his  infant  wwd,  and  aufficient  to  coo- 


alMi.aBC.t.  Ckt.  LUL  U.b.  i  Bladu.  Com.  »9.  OooAitle 
V.Newman, 3  Ifitt.  R^5I6.    1  SiMoat ^ Sluari,S60. 

b  Reete*  But.  ^  Ou  EngSA  Late,  voL  iL 318. 

e  E^heDey'scue,!  Co.  98.  a.  b.  by  Cbite,  who  argued  Ibr  the  MM- 
aot,  ID  wbose  ftvour  judgment  was  rendered. 

d  Potter  T.  Potter,  1  ytte^t  Jt^.  43T, 

e  Co-Ua.lli.K 
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atftate  the  technicad  potiestio  fratru,  and  transrait  the  in> 
heritanee  to  the  sister  of  the  whole  Mood* 

Ifitfhe  estate  be  oat  on  a  freehold  lease  when  the  father 
,  then  there  is  not  such  a  possession  in  the  son  a«  to 
^ate  the  pouetiio  fratrit.  The  tenancy  for  hfe  in  a 
/third  person  suspends  the  descent,  unless  the  son  enters  in 
bid  lifetime,  or  receives  rent  after  the  espiraticn  <^  the  life 
«8tat&  It  is  a  toII  ■ntriwJ  nik  nf  1^  common  law,  that 
if  the  persoD  owning  the  remainder,  or  reTeni<H)  expec- 
tant upon  the  determinatioH  of  a  freehold  estate,  dies  du- 
ring the  eontinuaoce  of  the  particular  estate,  tlie  lemainder 
or  reversion  does  not  descend  to  his  heir,  because  be 
nevw  bad  a  s«sin  to  reader  him  the  stock,  or  tertnittu*  of 
RD  inheritance.  The  interyention  of  the  estate  of  freehold 
between  the  possession  and  the  aiwoniie  lee,  prewnts  the 
owner  of  the  fee  from  becoming  the  stock  of  inheritance, 
if  he  dies  during  the  continuance  of  the  life  estate.  The 
estate  will  descend  to  the  perscm  who  is  heir  to  him  who 
created  the  freehold  estate,  provided  the  remainder  or  re- 
versiui  descend  from  bim  ;  or  if  the  expectant  estate  had 
been  purchased,  then  he  most  make  himself  heir  to  the  first 
parchUar  of  such  remainder  or  reversibn  at  the  time  when 
it  t^0*  into  possesatOB.  He  takes  the  inheritance,  though 
h^Tay  be  a  stranger  to  aB  the  mesne  reversioners  and  r^ 
jninder-men,  throi^  whom  the  inheritance  had  devtdved.^ 
T'his  severe  rule  of  the  common  law  is  so  strictly  eaterced, 
that  it  will,  in  some  casea,  admit  the  haif,  to  the  exclusion 
of  the  wYtoit  Uood.'  Should  the  person  entided  ia  re- 
Qiatadw  or  revwaioD,  exercise  an  act  <^  ownership  over  it. 


a  Utt  sec.  8.  Co.  IMt.  16.  a.  Qoodtitle  v.  NewiDU,3  WiU. 
Btf.  616.    Doe  T.  Keen,  7  Term  lUp.  386. 

b  Co.Lm.  15.  ft.  Doe  v.  Hutton,  3  Aw.  ^  Pu/I.  643.  656.  Sat- 
difb'8  cue,  3  Co.  41.  b.  43.  It.  Kellow  t.  Rowdea,  3  Mod.  lUp. 
263. 

t  Co.  IM.  16.  B. 
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as  by  conTeying  it  for  hia  own  life,  it  would  be  an  altcn* 
tion  of  the  eatate  sufficteot  to  creato  id  him  a.  new  stodc, 
or  root  of  inheritance.  It  wonkl  be  deemed  equal  to  an 
entry  upon  a  deecent* 

The  rule  of  the  common  law  exiated  in  New-Yoik  aiMier 
the  statute  of  descents  of  1786,  and  the  heir  wu  to  de- 
duce his  title  from  the  penon  d3ring  seised.  It  faai  been 
repeatedly  held  in  this  state,  that  during  the  eiiatence  a(  a 
life  eatate,  the  heir  on  whom  the  rerernon  or  reBoainda 
was  cast,  sul^t  to  the  life  estate,  was  not  so  aeieed  as  to 
constitute  him  the  pottettw  fitOrit,  or  ttirpi  of  descent,  if 
he  died  pending  the  life  estate ;  and  the  perscHi  daiming 
as  heir  must  claim  from  a  previous  ancestor  last  actnaHy 
leised.^  But  the  NetB-Tork Rasited  iSfoditet' have  wisely 
Bhered  the  pre-existing  law  on  this  subject;  and  they  hare 
extended  the  title  by  descent  generally  to  all  the  real  es- 
tate owned  by  the  ancestor  at  his  death,  and  they  mdode 
in  the  descent  every  interest  and  right,  legal  and  eqaitaUc, 
in  lands,  tenements,  and  hereditaments,  either  seised  or  pos- 
sessed by  the  intestate,  or  to  tchidt  he  was  m  anjf  mamiur 
entitle,  v/itit  the  exception  of  leases  for  years,  and  estates' 
for  the  life  of  another  person.  This  completely  abolisba 
the  English  maxim  that  teima  facit  fftpitem.  So,  like- 
wise, in  Massachusetts,  Rhode  Island,  Connecticat,  New- 
Jersey,  Pennsyivania,  Delaware,  Virj^ia,  South  CaroUBa, 
Geor^a,  and  Ohio,  and  probd>ly  in  other  states,  the  real 
and  personal  estates  of  intestates  are  distributed  among 
the  heirs,  without  any  reference  or  regard  to  the  adoal 
seisin  of  the  ancestor.  Reversions  and  remainders  vested 
by  descent  in  an  intestate,  pass  to  his  heirs  in  like  manner 


a  Co.  LilL  15.  a.  Ibid.  191.  b.  Stringerv.  New,  9  JHbd.  Jly. 
383. 

b  Jukaonv.  Hendricks,  3  John*.  G(r.3l4.  BUeav.  Bchn»de^ 
13  JoAni.  Aep.  260.    JackBon  v.  HiJton,  16  Ibid.  9S. 

c  Vol.  i.  761.  eec  1.    Ibid.  764.  «c.  27. 
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as  if  he  had  been  seised  io  poMessioD,  and  no  diltincUoQ 
is  admitted  in  descents  between  estates  in  pouesgion,  and  i 
in  revmion,*    In  the  states  of  Vermont,  New-Hamprfiire, 
MaiyJand,  and  North  CaroUna,  the  doctrine  of  the  posni'  I 
«M>  Jratrit  wupM  seem  still  to  exist''""  ■"  I 

Thoa^^forthumouB  descendants  inherit  equally  as  if- 
the^ha^leeD  born  in  the  lifetime  of  the  intestate,  and  had 
surnnd  him,  yet  the  inheritance  descends,  in  the  mean 
ti||n,  to  the  heir  m  me,  at  the  death  of  the  intestate.  It 
was  declared,  by  Lord  Ch.  J.  De  Grey,  in  the  case  of 
Goodtkle  V.  Newman,'  on  the  authority  of  a  case  in  the 
Year  Books  of  9  Ben.  VI.  35.  a.  that  the  posthumous  heir 
was  not  entitled  to  the  profits  of  the  estate  before  his  birth, 
because  the  entry  of  the  iMesumptive  heir  was  lawfiil. 
This  nile  does  not  apply  to  posthumons  children  who  take 
remaindm  under  the  statute  of  10  and  11  Wm.  III.  They 
must  take  the  intermediate  profits,  says  Lord  Haidwicke, 
for  they  ere  to  take  in  the  same  manner  as  if  bom  in  the 
lifetime  of  the  fether.""  This  constmctioq  of  Lwd  Hard- 
wicke  applies  to  the  Netv-Tork  Revised  Statutei,  for  it  a 


■  a  Amm  oh  DtKttilt,  p.  3T7— 379.  Cook  v.  HammoDd,  4  JUojon't 
Rep.  467.  HilltaouJN  v.  Chester,  3  Dai/'r  Rep.  16B.  Oa»literv. 
Coffiaa, »  Petar*'  V.  S.  Rep.  69.  Tacker'M  Btacki.  Com.  vol.  u.  ap- 
pendix, noM  B.  The  doctrine  of  the  cojnmoii  lav  was  liillj.'abljr, 
and  learnedly  diacosBed  by  coniiBel,  in  the  three  taet  eaam  above 
mentioned. 

6  9  PeUr£  U.  8.  R^.  625.  Ori^'t  Law  Raider,  tit.  JV. 
C.  No.  6.  Reeve  on  Peteent*,  p.  377,  The  En^liah  real  property 
coBUUBaifmers,  ia  their  firat  report  to  Parliament,  in  liv/,  1SX9,  db- 
jected  to  the  rule  that  fetftna/oeif  Jt^nlm,  and  they  recommended  an 
alteration  of  the  rule,  ao  far  aa  that  the  inheritance  should  peas  to 
the  lieir  of  the  petsoD  lest  seiwd  of,  or  «nlt<(e(J  ft)  Mt  Mtoie  or  mfer«f(, 
to  be  taken  by  inheritance. 

e  9  Wt.  Rep.  610. 

d  Basnt  V.  Basset,  3  Atk.  Rep.  903. 

Vol.  IV.  i^  , 
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idedued  thftt  pcwthuinotn  descendaRls  shall,  m  m&taut. 
mhtritm  tienmte  awmer  u  if  bora  in  the  libtwe  of  die 
intflitate.  The  proxtiaioi)  in  the  Uwi  of  some  of  (he  oA<* 
fltatea,  nich  as  Rhode  Iilaad,  New-JefMy,  Feaa^lraim. 
and  Missouii,  would  seem  to  be  to  the  Bsme  eAoC,  and 
admit  of  the  same  coiutnicticHi.* 

a.  The  second  role  of  deicMtj^ba>  >f  ^  ponon  iyiag 
seised,  or  as  owner  onanaTleaTes  law&I  iaaua  of 


degrees  of  copsanguioity,  the  inlwn^tnce  ahaU 
the  ehiMnn  and  gnmddiildren  of  the  tneeator,  if  rnoy  bs 
living,  and- to  the  issue  of  such  diildraa  or  graockjuURS 
as  shall  be  dead,  and  so  oa  to  the  temotast  degree,  ■■  tenanb 
in  common.  Bnr  auih  gfwHtAitdrep,  and  tbeir  deacead- 
ants,  shall  inherit  («ly  saoh  share  as  thehr  paients  nsfiec- 
tively  would  have  inbcsited  if  living. 

The  rule  is  thus  declared  in  the  New-Tori  Rnismd  Stg- 
tutet,  and  it  pronaniy  is  U>  L^  NUtu«l  in  the  laws  of  every 
state  in  the  Union.**  The  mle  af^Aes  to  every  case  vAeie 
the  descendants  of  the  intestate,  entitled  to  Amns  n  the 
inheritance,  shaQ  be  of  unequal  degrees  of  coosaD- 
guinity  to  the  intestate.  Those  who  are  in  the  Dearest 
degree  take  the  shares  which  would  have  desoeaded  to 
them,  had  the  descendants  in  the  same  degree,  who 
are  dead,  leaving  issue,  been  living;  and  the  iseae  of 
the  descendants  who  are  dead,  respectivelj  take  the 
shares  which  tbeir  parents,  if  hving,  would  have  received 
It  may  be  illustrated  by  the  following  example :  A.  dies 
seised  of  land,  and  leaves  B.,  a  son,  living,  and  D. 
and  E.,  two  grandsons  of  C,  a  son  who  is  dead.  Hefe  B.. 
the  son,  and  D.  and  E.,  the  two  grandsons,  stand  in  difle- 
rent  degrees  of  consanguinity,  and  B.  vrill,tfaerefefe,  under 
this  second  rule,  be  entitled  to  one  half  of  the  estate,  and 


a  JV.r.  Sewed  SbOtOet,  vol.  i-  7G4.  HOC.  IS.  OriffiA'*  L^Rt- 
guler,  under  the  head  of  those  states.  No.  6. 

6  Jf.  r.i(«>M«rf5eii(u/M,ToLi.  751.860.3,4,  OriJUh't  La» Bt- 
pilrr.patiim. 
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D.  and  E.  to  the  other  half,  as  teaants  in  common.  Or 
suppose  A.  should  ieave  not  only  B.,  a  son,  living,  and  D. 
end  E.,  two  grandsons  by  C,  who  is  dead,  but  also  F.  and 
G.,  two  great  grandsons  by  R,  a  daughter  of  C,  who  ii 
also  dead.  Here  woald  be  descendants  Uving  in  throe  dif- 
ferentd^rees  of  consanguinity,  vis.  a  son,  two  grandsonsj 
and  two  great  grandsons.  The  consequence  would  be, 
that  B.,  the  son,  would  take  one  half  of  the  estate,  D.  and 
£.,  the  grandsons,  would  take  two  thirds  of  the  other  half, 
and  P.  and  G.,  the  great  grandsons,  would  take  the  re- 
maining third  of  (Hie  half,  and  all  would  possess  as  tenants 
in  commoJA.  Had  tbey  all  been  in  equal  degree,  thot  isi 
had  all  of  them  be«i  either  sons,  grandsons,  or  great 
grandsitns,  they  would,  under  the  first  iv^f,  fi»v«  inh<>i-it<^ 
the  estate  in  equal  portions,  which  is  termed  inheriting  per  . 
cojMta.  Bo  that,  when  heirs  are  alT  in  equal  degree,  they 
igherit  jwr  etpoa,  or  equal  t>tmiMft,  ana  wnen  taey  are  iB 
HifercBt  degrees,  tbey  mherit  per  ttirpet,  or  such  portion 
dniyis  ttWmmediaieaneMiQr  woum  nave  inherited  if 
living.  l»''frilllfliyr"^*^T*"'*^'"'"'''"'  tulniitted,  when 
repnteiUation  becdnea  occessary  to  prevent  the  exclusioii 
of  persons  in  a  remoter  degreti ;  as,  for  instance,  when  there 
is  left  a  son,  and  children  of  a  deceased  son,  and  a  brother, 
^end  children  of  a  deceased  brother.  But,  when  they  are 
in  equal  degree,  as  all,  for  instance,  being  grandsons,  re- 
presentation is  not  necessary,  and  would  occasion  an  upe- 
/qual  distribution  of  the  estate,  and  they,  accordingly,  in- 
I  berit  j>er  ctfiia.  Tbii  is  the  rule  which  prevails  throoghout 
I  the  United  States,  vfjCb  IHg  BIMfHton,  ali^y  noticed,  of 
Sonth  Carolina  f  and  it  agrees  witli  the  general  rule  of 
taw  in  the  distribution  of  persona)  property.*  The  law  of 
descent,  in  respect  to  real  and  personal  proper^,  beai*,  in 


It  See  vol  ii.  34<.  of  this  werk. 
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this  rMpcct,  a  striking  rosomblanco  to  the  civil  law,  as  c«d- 
tainediD  the  118th  aovei  of  the  Emperor  Jiutinian.* 

The  rule  of  iaheritance  per  itirpeg,  ia  rigidly  adhered  to 
in  th^mglMlfl  Ikfr  ol  descent  of  fw*!  Ruiat^.     P<uWlH!IL 
ia  one  single  uutance,  do  inbetit  per  capUa,  hot  this  is 
where  the  cfatiniaota  stand,  not  only  in  equal  depee,  but 
are  entitled  in  their  own  right,  as  daughters  or  astera  of 
the  common  ancestor.    They  nerer  take  per  capita,  when 
they  claim  the  land  jure  represaitationu,  and,  therefbie,  tf 
a  man  hath  two  daughters,  and  thery  both  die  in  biB  life- 
time, the  eldest  leaving  three,  and  the  youngest  one  dang- 
ler, these  four  granddau^tars,  although  in  equal  degree, 
yet  claiming  by  right  of  representation,  they  inh^t  per 
ttirpet,  and  the  one  of  them  takes  as  large  a  portion  as  the 
other  three.^    The  civil  law,  in  this,  as  well  as  in  other 
'  cases,  respecting  the  snccenion  to  the  propo^  fif  intet- 
Itates,  went  iq>on  more  equitable  princifriea,  but  still  it  went 
I  not  to  the  eitent  that  our  law  has  proceeded.     Like  the 
I  English  law,  it  rigidly  adhered  to  the  doctrine  of  iabeii- 
I  tance  per  ttirpea,  that  is,  representation  took  place  «  agf- 
mtarn  in  the  right  Une  descending,  bat,  with  respect  to  col- 
laterals, it  permitted  it,  as  we  have  dcme,  only  whoi  neces- 
sary to  prevent  the  exclusion  of  claimants  in  a  ranetei 
degree."    Thus,  for  example,  by  the  civil  law,  as  weD  as 
by  our  American  law  of  descents,  and  of  distribstioBB,  a 
Ivother  and  a  nephew  took^erst»7>e«,  bat  nephews  alose 
took  j>er  capita. 

3.  A  third  canon  of  inheritanccj  which  prevails  to  a  con- 
siderable eitent  in  this  country,  ia,  that  if  the  owner  oV 


a  Tba  fistiiictive  chuicter  of  nicceHioa  p«r  ffwpu,  and  per  csptto, 
sod  tbe  gnunda  on  which  they  Mverally  reat,  ia  axceedingly  well  «x- 
pluned  by  Vvmui,  in  hia  commeDtary  upon  the  bMUmtti,  lib.  3.  til. 
1.11.6. 

fr  2  WoodH.  IM,  na. 

cjEmI.3.  1.6.    JVrnl,  118.    SBIocAi^.  Cmt,317. 
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lands  dieg  witboat  lawful  descendanta.  leanBg  pareatB.  tha. 
inheritance  shall  agcend  to  them,  either  first  ^o  the  fathey. 
ahd  neit  to  the  mother,  or  jointly,  ander  certain  qaalifica- 

tHMlS.        '  ■      ■  "  I        I    1    !■ 

(I.)  Of  the  father. 

The  estate  goes  to  the  father  in  such  a  case,  anless  it 
<wme  to  Uie  ihlAlfftf^  on  the  part  of  the  mother,  and  then 
it  passes  to  her,  or  to  the  matenial  kindred  ;  and  tlus  '» 
according  to  the  rule  in  the  states  of  Uaine,  New-Hamp- 
shire, Vermont,*  Hassachiuetts,  New-York,>>  Indiana,  Ken- 
tucky, and  Virginia.  In  Georgia,  the  widow  of  the  intestate 
takes  a  moiety  if  there  be  no  children,  and  the  other  moiety, 
or  the  whole,  if  there  be  no  widow,  goes  to  the  &tber, 
but  only  as  one  of  the  next  of  kin  with  the  brothers  and  sis* 
ters,  for  the  statute  makes  them  equal  of  kin  for  the  purpose 
of  inheritance.  In  Maryland,  if  the  estate  Was  acquired 
by  descent,  it  goes  to  the  parent  or  kindred  in  the  paternal 
or  maternal  line  from  which  it  descended.  If  otherwise, 
it  goes  to  the  father  only  in  default  of  issue,  and  of  bro- 
thers and  sisters  of  the  whole,  and  of  the  half  Uood.  In 
the  states  of  Rhode  Island,  Dlinois,  and  Louisiana,  the 
father  and  mother  succeed  equally  as  next  of  kin  to  the 
estate  of  the  diiki  dying  intestate,  and  without  issoe.  In 
PjBmaylyania,  the  father  takes  for  life  only,  if  there  be  bro- 
tners  and  'snni^T'the  deceased,  and  if  none,  then  be 
takes  a  fee.  In  Missouri,  the  parents  take  equally  with  the 
brothers  and  sisters  of  the  intestate.  In  South  Carolina, 
in  default  of  issue,  or  widow,  (who  takes  a  third,  or  moiety 
of  the  estate,  as  the  case  may  be,)  the  father  takes  the  es- 
tate in  conjunction  with  the  brothers  and  sisters.    In  Con- 


■  The  rale  only  tpplies,  in  Nsw-HuDpahire  ud  VenncHit,  when 
the  inteaute,  dpig  without  iBBiiei  had  been  msrried,  or  vu  of  Uw- 
fulftge. 

b  jr.  T.  Rtntd  SiatulM,  vol.  i.  751.  sec.  5.    Oid.  753.  aecT  !%■ 


Dig,- red  by  Google 


3«2  UP  REAL  PS<mE£BTV.  IPutM 

iMtare,  and  abfofd  raniHa  of  the  EngUi  nde,  ue  nb- 
fcia^  iOsstrated  kj  the  well  known  cue  sUted  l^  litlk- 
tOD,*  that  tbougfa  tbe&tber  neyq-  cm  be  faeir  lo  hB»a. 
Ibr  the  inberituice  nerer  CU  ascend,  mud  tlie  aoae,  o^ 
&tlier't  brother,  though  in  a  remoter  dc^iec,  wiD  hsTetk 
preference ;  yet,  if  the  ancle  afaould  die  iatotate  witbat 
tmie,  the  fiitlier,  aa  heir  to  the  imcle,  maj  snceeed  to  (be 
iaheritanee  cf  hi>  son;  for,  aaja  Littleton,  be  eomedilo 
the  land  by  coBateral  descent,  and  not  Iq'  lineal  aaeeflt. 
So, it  haa  been  lield,  thai  il  eiUiSf  parent  stood  in  tiiereli 
tkm  <^  comio  to  the  son,  titey  woold  inherit  in  tbat  cbir«- 
(nr,  thpngb  not  as  father  or  mother.^ 

iw'dait  Jewish  law,  «i  failure  of  issne,  the  fctherw 
jpded  to  the  son."  And  by  the  Roman  law,  on  feilnre  of 
lineal  descendants,  the  parents,  or  lineal  ascendanU,  ^- 
ceeded,  in  conjunction  with  the  brothers  and  sisten  of  uk 
intestate,  to  bis  inhwitance.'  It  was,  however,  a  fiiedpno- 
dple  in  the  civil  law,  that  collaterals  could  never  exclwlets- 
cendanlfl,  even  is  the  remotest  degree ;  andDOCoUsUnA 
beyond  brothers'  and  aisterB'  children,  could  shsre,  is  in; 
degree,  the  estate  with  ascendants.'  But  the  «(>»»«' 
of  parents,  in  the  ascending  line,  was  regarded,  17  tne 
dvU  law,  as  a  lucftHwa  Hisreditat,  or  tristit  tuccetsV),^^ 
tbe  natural  order  of  mortali^  was  held  to  be  di»tiu*»    , 


a  £Jtt.eec.S. 

6  Butwood  V.  TiDcke,2  P.  Wtat.  613. 

c  Jbnei'  Com.  on  XitEut,  181. 

d  Abwt  IIB.  cfa.  2. 

t  7byfor'«  ElantmU  of  Hut  (Hvii  Lme,  642,  ^ 

/fiiftS.3.2.    Ohfe.e.M.g.     We  hive  a  striking  "UufMoMl^ 

wntiment  of  natuie,  in  the  address  of  the  proviaonal  P"*™"*]^ 

PuJi  to  the  French  Mtion,  on  the  ethApril,J814,  when  tbe  Ii^«* 

sceptre  WM  Ming  from  the  hands  of  Napoleon.  Theyo''""**'  ^ 
nation  to  reitore  the  ancient  monarch;,  and  look  fi>T  tbe  '*'°'^. 
peace  (utd  the  pacific  uts,  aoMatM«  JVYndiyoNUoufU  w>J^  , 
aaoff  bg  armt.btjbre  Ihet,  had  ilnngih  tobear  them,mi  ^  "^^ 
mAm  no  longer  be  intem^ed;  Uii  thU  par enUmigtUh^^ 
fore  their  childrm. 
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:^^.   TtwNapoleoD  code,*  in  imitation  of  tiie  rule  in  the  civil 

^2   lawTgiVU  lU  lU  pUIUIV  of  a  child  dying  without  imie  a 

,.,,    moietT  of  hia  estate,  and  to  the  Mothers  and  siiten  the 

rr?   otiw^oietjr.    TouillierO  justifies  the  ascent  of  the  inheri- 

.^.    taj£a  to  parents  in  debult  of  issue,  as  being  laid  on  the 

.,^    fiVundationa  of  natutol  law  equally  with  lieeal  descent;  and 

^e  severely  airaigna,  as  unjust  and  dangerona,  the  theory 

,    of  Honte»quieu,°  who  refets  the  whole  right  of  snccesskoi 

.      in  the  descending,  aa  well  as  in  the  ascending  hne,  solely 

M    and  exclunvely  to  positive  institation.    Montesquieu  is  not 

•ingular,  for  Arch  Deacon  Paley  refers  the  right  of  aucces- 

don  entirely  to  the  law  of  the  land,*    Tlte  .elder  text  wri-* 

ters  on  p"*4ili  '"""i  have  generally  placed  the  claiur  oi 

children  to  the  inheritance  of  their  parents  on  the  law  of 

nature,  and  the  daim  of  parents  to  the  child's  estate  on 

failure  of  issue,  as  partaking  of  the  same  reason,  though 

in  an  inferior  degree.    But  Grotius  admits,  that  the  law  of 

^''     snccessioB,  in  its  modifications,  has  exeeedlD^y  vaiied  in 

deferent  countries  and  ages,  and  that  the  law  of  nature  is 

';''     not  of  precise  and  absolute  obligation  on  thia  subject* 


2'2£. 


the  mother. 


If  th^nEenlanEtrcanie  to  the  iatestate  on  the  part  of 
the  mother,  though  his  fathw  survive  him,  or  if  he  doea  not 
sorrive  him,  and  the  mother  survives,  and  tiiere  be  a  bro- 
ther or  sister,  or  their  descendants,  the  mother  takes  an 
estate  for  life  only,  and  if  there  be  no  brother  or  sister,  or 
their  issue,  or  fath^,  she  takes  the  inheritance  in  fee. 


a  Sec.  746,  747,  748.  751. 
b  Droit  eint  FrmtfoU,  torn.  4.  see.  1X4.  lU.  note. 
c  L'EtprH  da  Louc,  lir.  26.  cL  6, 
d  Prinegtlti  of  PhUotophy,  b.  3.  put  1.  di-  4. 
«  GTUiiuIleJtJre,B.  4-  P.b.  3.  c  7.  KC.   6.  II.    Puf.  Dr*U 
de»OtnM,parBarb,  4.11. 13. 
Vol.  IV.  SO 
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TbiB  IB  die  rule  id  New-York,'  and  it  is  the  rule  ako  ii 
PeoDijIraDia,"  but  it  cannot  be  said  to  be  a  general  rule  in 
ibif  cooutry.  In  New-Jersey  the  mother  i§  wholly  excluded 
from  the  inheritance,  and  in  North  Carolina  she  takes  with 
the  father,  or  as  Burvivor,  an  estate  for  life  only  in  detauh 
of  isBue,  and  in  default  of  brothen  and  eisten.  She  takes 
1)0  other  estate  ip  Tennessee,  nor  even  that  ectate,  uniea 
in  de&ult  of  a  father.  On  the  other  band,  in  Rhode  Islaotl, 
IDinois,  and  Louisiana,  she  is  recmved  on  the  most  &Toun- 
ble  terms,  and,  in  de&ult  oftssue,  she  takes  the  inheritaDce 
with  the  father,  as  next  of  kin,  in  preference  to  the  brothen 
and  sisters.  In  Georgia,  the  widow  of  the  intestate  takei 
a-child^g  share  of  the  estate,  and  if  no  issue,  then  she  take* 
a  moiety.  If  no  widow,  issue,  or  father,  the  mother  tales 
an  equal  share,  as  one  of  the  next  of  kin,  with  the  brothers 
and  sisters.  The  mother,  in  Vermont,  takes  equally  with  the 
sisters  of  the  intestate,  and  a  sister's  portipn  is  only  half  at 
much  OS  a  brotAer's  portion.  On  default  qf  iasue,  and 
widow,  (for  she  takes  half  of  the  estate,)  and  fatber,  and 
brothers,  and  sisters,  the  mother  takes  the  whole  estate  as 
next  of  kin.  The  law  in  Maine,  and  New-Hampshire,  u 
nearly  similar,  but  with  this  variation,  that  the  mother 
takes  equally  with  the  brothers  and  sisters,  and  tbey  all 
take  alike,  and  tlie  widow  of  the  intestate  is  confined  to 
her  common  law  dower.  In  Massachusetts,  Connecticut, 
Ohio,  Delaware,  Maryland,  Alabama,  and  Mississippi,  the 
mother  takes  the  int^yitfinf  ■"  ''"'"""i*  qf  issu^  and  aj 
brothers,  and  sisters,  and  fatljSEt  But  if  there  be  brothers 
and  Bisters,  then,  by  the  laws  of  Massachusetts,  Indiana, 


a  JV.  Y.  Rniied  Slalidei,  vol  i.  752.  sec.  11. 

fi  I  have  assumed,  on  the  atithorily  of  Mr.  Oriffilh't  Lrae  lUgutfr, 
lit.  PmnsylvanUi,  No.  6.  that  the  mother,  under  the  Penneylvwui 
statute,  takes,  eventually,  a  ftc ;  but  I  have  not  perceived  that  prou- 
Rion  in  the  statute  publifihed  by  Mr.  Antlion,  nor  in  Ch.  J.  Reeve's 
elucidntiotis  of  the  Pennsylvania  law  of  descents. 
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Virginia,  K«otuckj,  and  South  Carolina,  in  default  of  issue, 
and  father,  the  mottier  shares  equally  with  the  lnt>tfaen 
and  sisters ;  and,  in  Missouri,  she  shares  equally  with  them, 
and  the  father,  though  be  be  liviog ;  and,  in  Connecticut) 
she  shares  equally  with  the  father. 

In  the  ancient  Attic  laws  of  successiofi,  the  inberitance 
of  an  intestat^wiHRRrHnnrwent  to  the  collateral  kind- 
red on  the  fiither's  side j  with  a  unifwm  fffflfercDce  of  malelt 
and  it  did  not  descend  to  the  kindred  on  the  Qiother'a  aide, 
until  the  relations  in  the  paternal  line,  to  the  degree  of 
second  cousins,  had  faiied.  The  mother,  at  Athens,  as 
wen  as  at  Jerusalem,  was  excluded  from  the  inheritance  of 
her  son.  This  appears  from  the  speech  of  Isieus  on  the 
estate  of  Hagnias.  The  exclusion  was  even  broader,  fori 
the  whole  of  the  collateral,  as  well  as  the  lineal  ascendants^  I 
were  excluded  at  Athens  from  the  succession.  Among! 
tin  Jews,  in  default  of  issuei  the  father  succeeded  to  the 
purchased  estate  of  the  sont  excluding  the  brother.*  The 
decemviral  law  at  Rome,  and  which  seems,  in  thisinstancei 
aays  Sir  William  Jones,  to  have  been  borrowed  from  that 
of  Solon,  excluded  mothers  from  the  right  of  succession 
to  their  children.  This  rigour  was  Boraetimea  mitigated 
by  the  lenity  of  the  prvtors.  Relief  was  promoted  by  the 
SettatuM  coiuuUum  TertuUumtim,  in  the  time  of  Hadrianj 
and  completed,  with  some  restrictions,  by  the  Justinianean 
code.''  * 

Tl^^cat  diversity  of  opinion  and  policy  among  difTe' 
ren^ations,  as  to  the  succession  of  parents,  and  which 
j^tQars  so  strongly  in  our  American  codes,  is  very  atri- 


a  Lord  Ch.  J.  Holt,  in  Blackborongb  v.  Dmia,  1  P.  Wm.  53. 
svjB,  that  UuB  wu  kccorduig  to  the  construction  of  the  Jewish  doc-, 
lora  upon  tbe  nth  chapter  of  Numbers,  sad  it  ia  n  suted  b  Stldea 
it  SacettAmbtu  i^ad  HtbrtK*,tii.  13. 

h  Jbiut't  JMew,  Pref.  Diicoum.  His  CoHmattary  on  bau*,  p. 
ia.  etc  Jfoeel  US.  ch.  3. 
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kingly  illustrated  m  the  jamfMudeoce  i^  Ut^uul.  li 
Sooth  HoDsQd,  the  inheritaace,  in  defsolt  of  osue,  aauuk 
to  the  parents  mean  tkeff  are  bolk  akee.  But  if  only  t* 
of  dwm  MirriTea,  (and  it  is  immaterial  which  of  theRL) 
the  nirviTor  ib  wholly  exdnded,  twcaiue  tbeie  isKHf^n- 
Vtiom  of  thu  btd.  Od  the  other  band,  in  North  HolfaDd,llK 
Uarriviiig  parent  divides  the  etUte  with  the  brothen  nd 
Mteri  of  the  deceased,  whether  dtey  be  of  the  fill] «  U' 
Mood,  and  if  thwe  be  no  brother  or  anrter,  tfae  mnm 
o-rott  takes  the  whole.* 

4.  If  Ihainteiitatydiwiwitltfu^iy^.  or  parents,  the  eiMt 
goM  to  his  brothers  and  wtera,  agc^  '^h'ir  mmaenmia: 
If  iMM  U  several  audi  relative*,  aiHJ  all  of  equal  dtfftt 
of  consanguini^  to  the  intestate,  the  inheritance  deweDB 
to  them  in  equal  parts,  however  remote  from  the  intctW 
the  oommoD  degree  of  consangmmty  may  be.  If  dt^u 
be  brothos  and  sisters,  or  ncfrfiem  and  nieces,  thej  n>K"' 
oquaUy,  bat  if  some  be  dead  leavmg  issue,  and  otfao*  •"' 
ing,  thm  ihoae  who  are  living  take  the  abwe  they  ««* 
have  taken  if  all  had  been  living,  and  tfae  descendsBSM 
thoae  who  are  dead  inherit  00I7  the  share  which  thttf  P*' 
rents  would  have  received  if  hiring.  The  rule  appi)'*  "* 
other  Aect  lineal  descendants  of  brothers  and  8**^,*^, 

takiB|^per  ritfpej  whm  \\\t]j  •*"iiil  ii  iliffa  1  "^~^T"**7 
consanguinity  to  the  common  ancestor,  prevailsa^I^^^ 

dWrtikiimbBiMrAMaialjftfeke.    ^ 

the  descending  and  ascemling  Hnes,  haa  eiisted  tiRMS^ 
nations  who  had  any  pretensions  to  civility  and  *'^J 
tboogfa  under  difibrent  mottificotions,  and  with  diTci*>n™ 
extent  In  this  fourth  rule,  the  ascending  '«*  "^ 
parents,  is  poRJWHBinB'fflPcSBa^fi  line  of  brothert  m 


Esq.  p.  159. 
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skten.     The   rale   I   Inve  gtated   is  d«elared  by  the 
it      IfW'Terk  lUintfd   Stdfttte*,*  and  it  it  uoivflnaUy  tiio 
!2    Imle,    witb   the    exception   in   Louinttns,    that    brotben 
1    IukI  siitera  are  prefefred,  in  the  order  of  suoMMioo,  to 
»:  I  grafidparenti,  though  the   laUer  stand  in  an  equal  dt> 
n''^  I  gree   of   kindred.      This  is  by   aink^  to  the  role  at 
Lii!     distributioa  of  the  persona]  estate  of  inteMiiKa,  •■  wt' 
ri:      tied  ia  the  civil,  and  in  Uie  En^isfa  law.''    But  tbeve  r« 
at      very  coniderable  diflerancet  in  the  laws  of  the  sevetal 
states,  when  the  neit  of  kin,  in  this  eoUatwal  bne,  an 
■y      nephem  and  niece*,  and  the  daims  ot  uncles  and  amts 
^      to  share  witb  tbem  are  intei^KMed.    The  itireet  kaeal  line 
/^      of  desoendaBta  from  brothers  and  sitters,  howerer  ramote 
^,      they  may  be,  take  eadasively  under  the  nde  in  New-Yof^T 
so  loDg  as  any  of  that  line  exist  %  but  this  is  not  the  ease  in 
i   iiinBoy  of  the  United  States,  and  As  nde  is,  therefisre,  to  be 
^,   Hreceived  with  this  qualificatioo,  that  in  laoat  of  tbe  statea, 
-'    11"®?^°**  ^"^^  nieces,  and  their  deacendaiM,  take  as  there 
llstated,  but  they  do  not  take  oxclusiTely.    Unoles  and  aunts 
take  equally  wiUl  nephews  and  nieces,  as  being  of  equal 
kin,  in  the  stales  of  New-Hampabwe,  Vermont,  (though  in 
that  state  tioe  claim  of  the  males  to  doable  portions  is  pre- 
served,) Rhode-Island,    North-Carolina,    and    Louisiana. 
^       But  ne[^ews  and  nieces  take  in  exelusimi  of  th«n,  though 
the^  be  all  of  eqMJ  conssoguinity  to  the  iateatate,  in  the 
states  of  Maine,  Massachusetts,  Coonecticot,  New-York, 
a        New-Jersey,  Pennsylvania,  Delaware,  Maryland,  O^,  la- 
diana,  Illinois,  Miaeouri,  Kentucky,  Virginia,  Tennessee, 
South-Carolina,   Georgia,   Alabama,  and  MissisBippi.     I 
Mraw  thn  conchuion,  because  the  inheritance  eppean  to 
Ibe  given,  in  those  states,  to  tbe  brothers  and  sistets,  and 
Ubeir  de$eetidantt  or  chiiiren,   before  leawrence  b  had  tot 
la  distinot  branch  of  the  grandparrat^s  stook.     Tbe  piin^ 
ciple  on  which  the  rule  b  declared  to  be  founded,  in  the 


a  JC  r.  Rerittd  ^atmUt,  voL  i.  7S3.  sec  T,  8, 9, 10. 
h  See  Vol.  iL  340, 341.  of  tliia  piesnd  wM. 
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laws  of  MuQb  and  MasiachuseUs,  is,  tbtt  ctdlUenl  b 
dred,  claiming  throu^  the  nearest  ancestor,  are  to  be  F<^ 
ferred  to  the  collateral  kindred  claimiDg  throu^  t  cm 
moo  ancestor  more  remote.  The  claim  of  the  ne|^  b 
through  the  intestate's  bther,  and  of  the  uncle,  thnosl 
the  intestate's  grandfather. 

In  several  of  the  states,  as  in  New-Hampshire,  Venawl: 
Biiode  Island,  Comiecticut,  Ohio,  Maryland,  Geotffi,!^ 
bama,  and  Mississippi,  there  b  no  repres^itation  isaixf 
coUatorals,  after  brothers'  end  sisters'  children,  nw  inDc' 
laware,  after  brothers'  and  sisters'  grandchildreii.  la  9^ 
of  the  states)  as  in  New-Jersey,  there  does  not  i^^eu  u 
be  any  positive  provision  for  the  case }  and  ia  LoaioMi- 
the  ascending  line  must  be  exhausted,  befcw e  the  estate  ^ 
pass  over  to  the  coUateral  Une.  In  North-Carolini,  Ik 
claimants  take,  per  itirpet,  in  every  case,  even  tboogt  l^ 
claimants  all  stand  in  equal  degree  of  coneuiff^  ^ 
the  common  ancestor. 

The  distinction  between  the  claims  "f  'ho  whole  ml 
of  die  pan  Mood,  h^^^nifif  P*^  '•^^•'-"* ■""'^-"^^"'^ 
»es  of  collateral  succession  ;  and  there  is  o  wide  diftrew* 
in  the  laws  ol'  the  several  sTStes  in  relation  to  that  i*«' 
tion.  The  half  blood  is  entirely  excluded  by  the  fi>^ 
law,  on  the  very  artificial  rule  of  evidence,  that  the  pas*" 
who  is  of  the  whole  blood  to  the  person  last  seised,  iSe^ 
the  best  presumptive  proof  that  be  is  of  the  bioodol^' 
first  feudatory  or  purchaser.'    Our  American  lay  ^JS* 


Bwciit  would  seem  to  be  founded  on  more  reason»t"^F[^ 
dples.  'Jhtje  English  rule  of  e vidflnrp.  may  he  weU  i^^ 
the  case  to  which  it  is  applied ;  but  the  necesrity  w  J"*"^ 
of  searching  out  the  first  purchaser  is  to  be  questioB0ii '" 
long  as  the  last  owner  of  the  estate,  and  the  proiinM? 
of  blood  to  him,  are  ascertained.    In  Maine,  New-H*"*" 


a  3  Black:  Com.  £28—231. 


Dig,- red  by  Google 


Lecture  LXIV.]      OF  REAL  PROPERTY.  39H 

shire,  Vermont,  Massachusetts,  Rhode  Island,*  New- York,'' 
Illinois,  North  Carolina,'  Tennessee,  and  Georgia,  there 
seems  to  be  no  distinction  left  bettreen  the  whole  and 

(^e  half  blood.  They  are  equally  of  the  blood  of  the 
intestate.  But  in  the  states  of  Connecticut,  New-Jer- 
sey,  Pennsylvania,  Delaware,  Ohio,  Indiana,  Maryland,' 
Virginia,  Kentucky,  South  Carolina,  Alabama,  and  Loui- 
siana, there  is  a  marked  preference  (though  more  or 
less  extensive  in  ditiferent  states)  given,  by  the  law  of 
descents,  to  the  whole  blood.  The  half  blood  is  otAy 
]Kistponed,  and  nowhere,  unless  perhaps  in  Indiana,  and 
Louisiana  js  it  totally  excluded. 

Thera^  a  difference,  also,  in  the  lews  of  the  several 
stat^^etween  the  succession  to  estates  which  the  intes- 
tat^had  acquired  in  the  coune  of  descent,  or  by  pur- 
fnase.  If  the  inheritance  was  ancestral,  and  came  to  the 
intestate  by  gift,  devise,  or  descent,  it  passes  to  the  kin- 
dred who  are  of  the  blood  of  the  ancestor  from  whom 
it  came,  whether  it  be  in  the  paternal  or  maternal  line,  ao 
as  ta  exclude  the  relations  in  the  adverse  line  until  the 
other  Kae  be  exhausted.    This  is  the  rule  in  Rhode  Island, 


a  Gardner  t.  Collins,  3  Piter*'  U.  S.  R^.  GS.    3  JUoMin'*  lUp. 

ses.  s.  c. 

6  Jf.  r.  RevUtd  Statvitt,  vol  t.  TS3.  eec.  15. 

e  In  SeviUe  t.  W  hedbee,  1  Badg.  ^  Dev.  Rtp.  160.  it  was  decided, 
tW  a  patenuJ  half  brother  wis  entitled  tu  beir  to  his  half  brother, 
to  an  estate  which  dewended  to  that  deceased  brother,  ex  parU  mA- 
ttnut.  The  case  ia  brief  snd  imperfect,  but  it  is  to  be  inferred  that 
he  wonld  have  equally  aucceedod,  even  if  a  remoter  beti,  on  the  part 
of  the  mother,  had  appeared. 

d  In  Harjland  the  whole  and  half  blood  take  equally  ancestral  es- 
tates ;  but  if  the  intertate  acquired  the  estate  by  purchase,  in  contra- 
distinction to  title  by  descent,  brothers  and  nsteis  of  the  whole  blood 
have  the  preference.  This  is  by  the  statute  of  178$.  Hall  v.  Ja- 
cobs, 4  Harr.  ^  Johni.  US.     MaxweU  v.  Seney,  5  ibid  iS 
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Connecticut,  N«w-Yorii,"  fiew-ien^y,^  PeamayWania.*  Ohio, 
Vuginioi  TenneMee,  and  North  Cwolina.  The  distiDctkNi 
does  not  appear  as  a  pogitive  institulioD  io  man;  otber 
rtates,  us  in  Maine,  New-IIampahire,  Vermcmt,  Mawacho- 
Htta,  Georgia,  Alabama,  MiBflisMppi,  and  Hissoati  The 
eatate,  as  1  preHioie,  descends  id  ihoie  states,  and  perhaps 
in  sofqe  othwa,  in  the  same  path  of  descent,  whether  it 
came  from  t)w  pateimal  or  maternal  anceaton,  or  was  ac- 
quired \tj  purchase.' 


a  Jf.T. Rented  Seotulu.vol.  i.  7SS,  7S3.  sec.  10,11,13.  IS.  The 
words  in  the  hws  of  tha  seretm]  ststes  regulatinif  the  deacent  of  an- 
oestnlinfaeritancM,  require  that  the  fanr  sfaotiU  be  of  ffaUoodofIhe 
(utcMtor.  This  would,  in  the  ordinary  wnse  of  the  words,  admit  the 
half  blood,  for  tbey  are  still  of  lAc  blood.  But  the  ststule  of  Fsnn. 
sylvania  has  been  understood  to  ezclude  the  half  blood  in  thaf  case, 
and  thi£  construction  arises  fVomthe  wording  of  the  statute,  and  Ch. 
3,  Rsflve  says  it  is  peculiar  to  Pennsylvania. — Reev^i  lam  if  De- 
JMKtt,  3S3.)  The  JV,  r.  Revbed  Statulit  have  adopted  the  same 
rule ;  and  in  that  solitary  invttnce  excladed  the  AoJT  btoai,  as  not  be- 
mg^llie  blood  of  the  ancestor.  The  IStn  section  reforsd  to,  is  not 
snsceptibls  of  any  otber  construction.  The  learned  author  of  the 
treatise  of  descents  was  mistaken,  in  Buppoatog,  when  he  wrote,  that 
the  lew  of  Pennsylvuua  was  ptcuUar.  The  law  of  New- York,  of 
17S6,  then  in  force,  hud  the  eaiae  peculiarity,  audit  has  beeaconti~ 
Dued.  80,  alfio,  in  cases  to  which  the  rules  of  the  statute  do  not  ex- 
tend, the  canons  of  inheritance  at  cotnoioi)  law  still  apply,  and  in  these 
two  respects  the  exclusion  of  the  half  blood  coatinues  to  exist  in  the 
law  of  New- York. 

b  In  Dea  y.  Jones  &  Searing,  3  Hahted,  S40.  thehalf  blood  of  the 
person  dying  seised  was  held  entitled  to  inherit  an  ancestral  estate, 
becautie  he  was  of  the  blood  of  the  ancestor. 

c  In  Sevan  v.  Taylor,  7  Serg,  ^  RaaU,  397.  the  court  went  apon 
the  ground  that  if  there  was  no  brother,  or  sister,  or  &ther,  the  ea- 
tate  acquired  from  the  Mher  went  to  the  relatione  on  the  part  of  the 
&ther,  in  exclusion  of  the  relations  on  the  part  of  the  mother,  becange 
they  were  not  of  the  blood  of  the  ancestor,  from  whom  the  estate 
came. 

d  I  wish  to  be  understood  to  apeak  on  the  subject  of  these  minuter 
ragvlstions  with  a  dej^ee  of  distrust.    The  rules  coocemiog  collale- 


Digi- red  by  Google 


Lecture  LXIV.]      OF  REAL  PROPERTY.  401 

The  Engiisfi  law  requires  the  claimant  of  the  ioheriluice 
to  be  heir  to  the  person  last  seised,  and  of  the  blood  of 
the  fint  purchaser,  aod  of  the  whole  blood  of  the  peiwui 
last  nised.  It  givea  a  univenal  preference  in  collateral 
inheritances,  as  far  as  fUlUluii  Ij  lliu  first  porcfaaser,  of  the 
paternal  to  the  maternal  bne ;  and  this  English  doctrine  is 
founded  on  the  technical  rule  already  alluded  to,  that  it  is 
oecessary  the  heir  should  show  himself  to  be  descend- 
ed from  the  first  purchaser,  or  afford  the  beat  presumptive 
evidence  which  the  case  admits,  of  the  fact  The  Ameri- 
can law  of  dest^nts  fjpflH  ^»f  g"  ""  *ha  principle  ol  seaFCO- 
ing  out  the  tmt  purchaser  through  the  mists  of  past  geae- 
ratimiB,  except  the  esute  be  ancestral,  and  then  it  stops  at 
the  last  purchaser  in  the  ancestral  line.  Its  general^je^  ^, 
ia  to  continue  the  estate  in  the  family  of  the  intestate,  and 
in  e&cting  it,  to  pay  due  regard  to  the  claims  of  the  suc- 
cessive branches  of  that  family,  and  principally  to  the 
loud  and  paramount  claim  of  proximity  of  blood  to  the 
mte$tate. 


nl  ncceMioit  in  the  eeveral  Rtstea  are  quite  complex,  and  they  tte 
ezeeedjngly  virioiu  and  difeient  f^om  each  other  in  their  miimtw 
ahadea.  The  eonrcea  of  infbmiatioi)  oD  Chia  subject,  to  wliich  I  allu- 
ded in  a  tanoBi  note,  though  vai;  respectable,  are  still,  in  aorae  re- 
^ecta,  consideTahly  deficient  and  obscure,  and  there  is  a  want  of  in- 
fbnnation  of  the  judicial  decisions  in  the  state  courts  on  these  points. 
The  laws  on  this  as  on  many  other  subjecta,  aie  n<A  constant,  but  ex- 
posed to  the  restleas  love  of  change,  which  seeois  to  be  inherent  ia 
American  policy,  both  as  to  constitutions  and  laws.  Thus,  for  in- 
stance, the  law  of  deacents  in  New- York  has  undergone  a  thoion^ 
aberalion  in  and  bjr  the  JUrittd  StabUet;  and  the  viewa  of  the  law 
of  New- York,  in  Hr.  Griffith'*  RegMer,  and  in  Ch.  J.  Acmc'c  Ttta-  ' 
Ut*  on  DeKeitfj  have  now  become  obsolete  and  nseleas.  Hay  it 
not  be  so  in  aome  other  states  .>  For  these  reasons,  I  do  not  feel  en- 
tire confidence  in  the  accuracy  of  all  the  details  conceniing  tlie  local 
laws  of  sncceaaimi,  in  the  ascending  and  collateral  lines,  though  I 
hope  that  the  inaceuraciea  that  may  occur  will  not  be  very  many,  or 
very  material. 

Vol.  IV.  51 
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Prior  to  llic  novels  of  Justinian,  the  civil  law  admitted 
the  half  blood  to  the  inheritance  equallj  mth  (he  n^ole 
blood ;  bat  the  novel,  or  ordinance  of  Justinian,  changed 
the  Roman  law,  and  admitted  the  half-iilood  only  upon 
fatlnre  of  the  whole  blood.*  The  laws  of  all  countries, 
and  of  our  own  in  particular,  are  so  different  from  each 
other  on  this  subject,  that  they  seem  to  have  been  the  re- 
sult of  accident  or  caprice,  rather  than  the  dictate  of  prin- 
ciple<  There  seems  to  be  no  very  strong  general  princi- 
ple (though,  no  doubt,  the  feelings  of  nature  might  inter- 
pose some  powerful  appeals  in  particular  cases)  why  the 
half  blood  should  be  admitted  equally  to  the  inheritance  at 
their  ancestor,  which  he  acquired  by  purchase,  and  ex- 
cluded from  that  which  he  acquired  by  descent,  devise,  or 
gift,  from  some  remoter  ancestor,  in  whose  blood  they  do 
not  equally  partake.  If  the  ancestor  was  lawfully  seised 
in  fee,  why  should  the  course  of  descent  be  varied  accord- 
ing to  the  source  from  which  his  title  proceeded,  <»-  the 
manner  of  his  procuring  it  ?  If  the  rule  of  inheritance 
had  required  oo  examination  beyond  the  title  of  the  iDtes- 
tale,  and  the  proximity  of  blood  to  him,  there  would  have 
been  more  certainty  and  simplicity  introduced  into  our  1&« 
of  descents.' 


a  Init.  3.  3,  5,    JVbw/,  118.  ch.  3. 

h  The  Enjrlish  real  property  comniissioners,  in  theirreport  to  Par- 
litment,  in  May,  1839,  proposed  BCvcral  iDBtcrial  alteralians  in  Uk 
common  law  canons  of  inheriUncc.  (1.)  They  proposed  to  abolislk 
the  rule,  that  the  inheritaoce  should  not  SBceod,  and  to  let  In  ibc  line*! 
anccGtora  in  default  of  descendaots,  and  next  after  the  lineal  deGccnd- 
ing  line.  They  proposed  that  the  father  should  take  before  brotben 
and  aisteret  t^nd  the  grandfather  before  uncles  and  aunts,  for  prefe- 
rence was  tu  be  given,  in  the  ascending  line,  to  proximity  of  blood  to 
the  person  last  Eeiscd  or  entilled ;  and  the  preference  of  the  male  line 
over  the  female  line,  without  regard  to  proximity  of  blood,  was  to 
be  preserved.  (2.)  That  the  rule  excluding  the  half  blood  should  br 
abofished,  and  the  whole  blood  and  the  half  blood  ebould  (stand  niwu 
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5.  In  defiiult  of  lineal  deacendaots,  and  parents,  and 
brotMfe,  and^aen'iuiA  JLJlil  llcuuuMJaiilii  fha  inlwritaniy 
ajcenda  to  the  grandparents  of  the  intestatei  or  to  the 
nnn'iYfir  ni  Thnmi^*""^  " 

This  is  not  the  rule  that  has  recently  been  deelued  in 
New-York,*  for  it  excludes,  in  all  cases,  the  grandparents 
from  the  succession,  and  the  direct  lineal  ascending  line 
stops  with  the  father.  The  grandparents  are  eqoalty  ex- 
cluded in  New-Jersey  and  North  Carolina  ;  and  in  Mit- 
Isouri  the  grandparents  lose  their  preference  as  nearest  of 
kin,  but  they  are  admitted  into  the  next  degree,  and  take 
equally  with  uncles  and  aunts^  tn  Virginia  and  Kentucky, 
the  claim  of  the  grandmother  is  reduced,  from  its  natural 
priority,  to  the  rank  of  that  of  the  aunt ;  but  the  grandfa- 
ther has  his  right  to  the  inheritance  preserved,  as  being 
nearer  of  kin  than  uncles  and  aunts.  Tha  giaadfallwr 
takes  the  estate  before  uncles  and  aunts,  in  most  of  the 
United  States^  as  being  nearer  of  kin  to  the  intestate ; 
and(  therefbrej  I  lay  it  down  as  a  general  rule  in  the  Ame- 
rican law  of  descent.  I  apprehend  it  to  be  the  rule  in  the 
states  of  Maine,  New-Hampshire^  Vermont,  Massachusetts, 
Rhode  Island,  Connecticut,  Pennsylvania,  Delaware,  Ma- 
ryland, Ohio,  Indiana,  Illinois,  South  Carolina,  Georgia, 
Alabama,  Miasusippi,  and  Louisiana.  The  rule  is  the 
same  as  that  existing  under  the  English  statute  of^tri- 
buttons  of  persona]  estatesj  by  which  it  has  'been  repeat- 
edly held,''  that  the  grandmotiier  took  the  personal  estate 


equal  footing  as  to  inheritance,  except  thu  unongat  kindred,  clahniiif 
_  through  one  and  the  sajne  anoettor  of  the  flnt  purchaaef,  pnferfenee 
shill  be  ^ven  to  the  whole  blood  of  the  firat  purchuer ;  but  when 
that  blood  fkik,  the  inheritance  to  pass  as  if  the  person  last  eeiaed  or 
entitled  had  been  the  pnrchaaer. 
a  JV.  F  Rmttd Slaluta,yo\.  i.  752.  wc.  10. 
b  BUckborou^  v,  Davia,  1  P.    JFnu.  41.    Woodroff  v,  Wick- 
ifBrth,  Prtc.in  Cfuia-  527, 
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ID  prefareDce  to  undei  and  uinU,  u  nearer  (^  kin.  The 
snalogiei  of  the  law  would  have  been  preaerved,  and,  per- 
hapB,  the  justice  of  the  caae  better  promoted,  il^  in  Ibe 
JfewYork  Recited  Statmtet,  remodellinf  the  kw  of  de- 
icent,  the  claim  of  kindred  on  the  part  of  the  graadpareiri 
had  not  been  rqected. 

6.  In  dtfault  of  lineal  descendants,  and  pareato,  aad 
bfothu^aod  siiten,  aad  their'  deecendants,  and  gnnd- 
pwuBi  the  inheritance  goes  to  the  brothers  and  siaten 
eanUftof  both  the  pareuts  of  the  intestate,  and  to  thw 
^Mcendants.  If  ail  stand  in  equal  d^^ee  of  eonnuigiii- 
nitf  to  the  intestate,  thej  take  per  a^ta,  and  if  in  onaqad 
dqp«es,  they  lake  per  ttirpet. 

This  is  ibe  rule  declared  io  New-York,  withtbe  escep- 
tioQ  of  the  graadparenla,'  and  I  preaame  it  may  be  «oa- 
aidered,  with  some  slight  variatioiw  in  particular  instaaeea, 
as  a  general  rule  throu^Kwt  the  United  States,  It  is  con- 
fined, in  New-York,  to  cases  in  which  the  inbadtanoa  had 
not  come  to  the  intestate  on  the  part  of  either  of  Ins  pa- 
rents. The  rule  is  cmtrcdled  in  that,  and  in  snne  other 
■Utfls  byjbe  following  rale : 

7.  I^me  inheritance  came  to  the  inteetate  on  the  part 
of  bj^ther,  then  the  hrothen  and  sisters  of  the  bther, 
anotheir  descendants, shdl  have  prefereoce, and,  in  de- 

wilt  of  them,  the  estate  shall  descend  to  the  broUters  and 
sisters  of  the  mother,  and  their  descendants.  But  if  the 
inheritance  came  to  the  intestate  on  the  part  of  hk  mo- 
ther, then  her  brothers  and  sisters,  and  their  descendants, 
have  the  preference,  and,  in  de&ult  of  them,  the  broAers 
and  sisters  on  the  Other's  side,  and  their  descendairta, 
take. 

This  rule  is  so  declared  in  the  New-  York  Remaed  Sta- 
ttttet*',  and  the  adoption  of  the  same  diblinction  in  several 


0  JV.  Y. Revued Slatutu,  vol.  i.  152.  sec-  10.    Ibid.  TS3.kc  IS- 
*  lbid.w:c.  10,11,13. 
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of  the  states,  and  the  omisBioD  of  it  id  others,  has  been 
alreadjr  suflioientty  shown,  in  discusnng  the  merits  of  the 
fourth  rale  of  iDheritance. 

a  &ilure  of  heirs,  under  the  preceding  rules,  the  in>- 
mce  descends  to  the  remaining  next  of  kin  to  the  in- 
ji^ate,  according  to  the  rules  in  the  English  statute  of  dis- 
ribution  of  the  personal  estate,  subjecl  to  the  doctrine  in 
'  the  preceding  rales  in  the  different  states,  as  to  the  half 
blood,  and  as  to  ancestral  eatates,  and  as  to  the  eqnalitj  of 
distribation. 

Thtrj  pU  ;■  nf  Yf»*y  prevalent  applicatim  in  the  several 
states.  But  there  ve  some  pecufiaritieB  in  the  local  faws 
of  descent,  jrhich  extend  their  infloence  to  thn  ultimate 
nde.  T^bm,  in  North  Carolina,  the  next  of  kin  must  be 
the  Up^f  the  perscm  last  seised,  and  the  rales  of  conBan* 
gnmy  are  ascertained,  not  b]r  the  rules  of  the  civil  law  as 
>^phed  under  the  statute  of  distribution,  but  by  the  rale  of 
the  common  law  in  its  apfAcation  to  descenL  In  South 
Cartdina,  the  widow,  under  this  last  rale,  will  take  a  moiety, 
or  two  thvds  of  the  inheritance,  according  to  circnm> 
stances.  In  Virginia,  Kentucky,  Maryland,  and  Alabama, 
the  inheritance,  in  debult  of  heirs,  under  the  preceding 
rules,  continues  to  ascend  to  the  great-grandfethers,  and, 
in  defiuilt  of  them,  to  the  great-grandmothers,  and  to  the 
brothers  and  sistov  of  them  respectively,  and  their  descend- 
ants. In  LoniBiana,the  direct  lineal  ascending  line,  after 
failure  of  brothers  and  sisters,  and  their  descendants,  is  first 
to  be  e^austed  before  the  estate  passes  to  the  collateral 
nUf£aB,  The  ascendants  take  according  to  proximity  to 
dwintestate,  so  that  the  grandfather  will  exclude  the  great 
frandlather.  The  ascendants  in  the  paternal  and  mater- 
nal lines,  in  the  same  depee,  take  equally.* 


a  OpU  Ckide  o/*  Lotatiima,  art  Ml— 4W4.     TliO  IkW  of  n 
in  Louisiaiia,  is  taken  from  tin  Cod4Jftf<^«on,  art.  74S,  T4T. 
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New-York  forms,  also,  a  -dulinguuhed  exceptkm  to  iho 
lut  rule  (^  inheritance,  for,  ia  all  caoea  not  within  (he 
seven  preceding  rules,  the  ioberitaiice  dewends  aeconJuig 
to  the  coone  of  the  comnwHi  law.* 

The  commoo  law  rulea  of  descent  wdre  the  law  of  ibe 
C0I007  and  state  of  New-¥ork,  down  to  1782.  The  Iw 
was  then  altered,  and  the  statute  altering  it  was  re-eaictoi 
in  an  improved  state,  in  1786.  Tlinhiw  iilill  lunilii"^^ 
beir  to  be  heir  to  the  person  djring  seised,  and  the  inheii- 
tance  descended^UJoJiis  lawfiil  issue,  standing  in  «q[»l 
degree,  in  eqaaTperts  ;  (2.)  to  hia  lawfiil  issue,  and  their 
descendants,  in  di£feruul  d^lBLs,  according  to  the  right  o 
representation  -  (1 )  tn  lVii  &tber ;  X^T^^^Mffi^  tM 
mtea ;  (5.)  to  the  children  of  brothers  aaJ  siilfii ;  ^ 
right  of  pnm^^liniture,  and  preference  of  male*.  wUiin 
these  caaes,  superseded.  In  all  ctues  of  descent  beyomi 
those  five  cases,  the  common  law  was  left  to  goTcrn.  The 
Revised  Statuta,  as  we  have  seen,  have  carried  the  uuc- 
vatioQ  much  farther;  and  the  estate  descends usdtf  the 
principle  of  equali^  of  distribution :  fft)  '"  "^  ^ 
scendants  of  brotfaerB'  and  sisters'  children  to  the  mx'' 
test  degree ;  ^7.)  to  the  brothers  and  sirters  of  the  &th^ 
of  the  iateata.te,  and  their  descendants,  and  theototbe 
brothers  and  sisters  of  the  mother  of  the  intestate,  u^ 
their  descendants,  or  to  the  broilers  and  sisten  of  bom 
father  and  mother  of  the  intestate,  and  their  desModm'^i 
according  to  the  various  ways  in  which  the  estate  ma; 
have  been  acquired.  It  is  a  matter  of  some  snrpriKtths' 
the  ReeUed  Statutes  of  New-York  did  not  proceed,  md, 
in  cases  not  provided  for,  follow  the  example  of  the  Isff  •>' 
descents  in  most  of  tbe  states  of  the  Union,  and  direct  the 
inheritance  to  descend  to  the  next  collateral  kiodreo,  10 
be  ascertained,  as  in  the  statute  (^  distribution  of  ^  P"' 


1  y.  r.BmttdSldtulei,  vol.  i.^5Z.  BBC.  ti- 
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aonalestatesofinteatatesibylheruleB  of  the  civil  law.  In- 
st^^of  that  we  have  retained  in  tbu  state,  in  these  re^ 
TMte  cases,  the  solitary  example  of  the  application  of  the 
nera  doctrine  and  rules  of  the  common  law.  But,  except 
for  the  sake  of  uniformity,  it  is,  perhaps,  not  matarial,  in 
cases  under  this  last  rule,  which  of  the  provisions  u  to  go- 
vern. The  claims  of  such  remote  collaterals  ere  not  hkely 
to  occur  very  often ;  and  as  the  stream  of  the  natural  af- 
fecttons,  so  remote  from  the  object,  most  flow  cool  and 
languid,  natural  sentiments  and  feelings  have  very  little 
concern  with  the  queBtion. 

The  distinguiahing  rules  of  the  QQnuBa»J—Mi««<si— fc-- 
degceat,  are  tne  converse  otLUmafi '»  this  countfy.  Ther 
consist  oTTEeiollowing  principles  of  law,  viz. :  prflereni^e 
ot  males  toISSfflts ; — primogeniture  among  the  males t — 
the  inheritance  shall  never  lineally  ascend  ; — the  exclusion 
of  the  half  blood  ; — the  strict  adherence  to  the  doctrine  of 
succession,  ;>er  itirpet ; — the  collateral  heir  of  the  person 
last  seised,  to  be  his  next  collateral  kinsman  of  the  whole 
blood ; — Emd  kindred  derived  from  the  Uood  of  the  male 
ancestors,  however  remote,  to  be  preferred  to  kindred 
from  the  blood  of  the  female  ancestors,  however  near,  un- 
less the  land  came  from  a  female  ancestor.*  These  rules 
are  of  feudal  growth,  end,  taken  together,  the7"u(lpUu  tw 
be  partial,  unnatural,  and  harsh,  in  their  principles  and 
operation,  especially  when  we  have  just  parted  vrith  the 
discussion  of  our  own  more  reasonable  and  liberal  doctrine 
of  descent  Sir  Matthew  Hale,  however,  was  of  a  very 
different  opinion.  He  was  well  acquainted  vrith  the  Ro- 
man law  of  distribution  of  real  and  personal  estates,  which 
we,  in  this  country,  have  closely  followed,  and  yet  he  sin- 
gles out  the  law  of  descent,  end  trie!  by  jury,  as  being  two 
titles  showing,  by  their  excellence,  a  very  viuble  preference 
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of  the  Mn  of  Engkutd  above  all  othec  Itwt.'  So  tudunl, 
and  j/powerfiil,  is  tbe  kuprenioD  t^  educatkui  and  liabk, 
inMroat  of  tbe  long  MaUisbed  isftitotiooB  of  om*a  owi 

There  an  wuw  other  ruki  and  regulatioDs  on  the  Md>- 
ject  of  deaoeot^  of  wbicb  Jt  wouM  be  proper  to  make 
moUioD  before  wCuloae  our  eianunaticni  vX  thia  title. 

I.  Postbamotu  children,  «a  has  been  akeadT-ttentioDed,^ 
inMnt,  inmaaas,  id  like  maoner  aa  if  th^  were  boni  ia 
the  lifetime  of  the  intestate,  and  had  gurvived  bita.  TTiisig 
the  qniTCTgal  rule  in  this  country."  It  ia  equity  the  ac- 
tiiiiiiiliiil(}iiil  |iiliill|llii  ill  tliii  riHtriimn'ii  and  fw  ftU  the 
benefidal  purposes  of  heirabip,  a  child  in  gatfra  ta  mere  a 
copsiderej  as  absolalely  born.* 

a  In  the  mode  of  compntiny^the-  degrees  of  consan- 
gulnity,  the  civil  law,  which  is  generally  foBowed  in  this 
country  upon  that  point,  begins  with  the  intestate,  and 
tsemdi  from  him  to  a  common  ancestor,  and  deaoendi 
from  that  ancestor  to  the  next  heir,  reckoning  a  dagree  for 
each  pwsoD,  as  well  ia  tbe  aacmidiDg  as  descendm^  lines. 
Accoriingto  diis  role  of  computation,  the  father  of  tbe 
iDteslatestan«Cin  the  first  degree,  bis  brother  in  tbe  seoimd, 
and  his  brother's  children  in  the  third.  Or,  the  graadb- 
ther  stands  in  the  second  degree,  the  uncle  in  tbe  third,  th« 
coasins  m  the  fourth,  and  ao  on  in  a  teriea  of  genealogical 
wder,  tn  the  castMi  law,  and  which  is  the  nile  of  tbe  coa^ 
moa  law,  in  tracing  title  by  descent,  tbe  common  asoeMor 
is  the  tenamuf  a  quo.  The  several  degrees  of  hindted  are 
deduced  from  him.    By  this  method  of  computatiaD,  die 


b  Supra,  p.  386. 

e  JV.  Y.  Ruitd  StataUt,  voL  i.  7M.  kc.  18.  and  Qr^ftA't  Ayit- 

ter,  h.  t.  and  tbe  ■Utnta  lawi  of  the  aeveral  states. 

d  abtMtiKaAiaWiaiamnLK.\i.  Doe  v.<3«Tlre,SJ7:  Bhdb. 
Jttp.  39B. 
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bratlrtr  of  A.  'm  relate  to  hirti  in  thti  first  degree,  ii 

df  iMiag  in  the  seeoud,  ttieotiltig  to  die  <Avl)  )*4r  t  ftt  IW 

»( b«  ono  debtee  reiAovdd  from  lfa6  ootnBMii  itlfesHW^ 

(tbe  asefo  is  t^t«d  to  A.  in  the  MOMiri  degrM,  fof  fddf^ 
tba  wMld  b«  Ml  site  d^ffee  Qwib  ihe  oomtnMi  t«o«t»Fi 
yet  A.  if  rdmoTed  tw»  ddgreeB  frdnl  the  gnuidtht&eti  ^HiiO 
is  the  coAMiuni  ucefftar.* 

(S.)  Uodef  the  Eaglbk  ixw,  iliefniimui*  tMi^ttt  euf 
iMt  tijte  bpy  dtsoent,  fin  tliey  hive  mm,  in-  etnttentplMiou 
of  law,  a&f  iHtNriuMe  bla«d.  Nor  M*  die;f  tramunU  by 
deioeM,  uoept  t(V  their  oin»  offt{tfiag,  l«nr  di^  have  no 
othsr  beks.''  Tba  iV«io-r<irA  Amma/SM(ma»>  hsn  Mb* 
liuaedtbe  Mleof  ibeEfl^h  )*«r«tMyu)g  ibeUdren  Md 
t^liveft  who  ufl  iHi^itiate,  the  flApttut;  tct  t«kfl  b}p  Alf> 
■oentj  bhtdjewtatii  of  m  SiafpiiamtB  itntattm  aia.^M' 
•bend  til  hulib«iMr»  md  if  ifa«  be  de«d,  t«  Mm  Nto' 
livteAit^efiAfibf  tbf  iiMdi«vttoiMM^ifhehBdb*eii 


ThhiatntditetiMof  fcprovisiod  iatottttiMit-efAMebtit 
in  NeiKYetk,  inr  ftronr  bf  (he  nMither  of  ft  htHU/S,  lUfer 
shott  of  the  extedt  of  the  frroflgion  in  rdatton  to  (heu  bv 
soBie  ef  (he  other  states.  In  the  itfttes  of  MaHW,  IVett' 
Httmpshire,  KKMsdidaetta*  lUiode  I«l«dd,  New-jMSttJ', 
Pettitoj'WMis,  IMawai^,  Maiytalld,  doufb  C)Ir«filM,  ChMtw 

IgiBs  AWMitas,  antFHbittaipi^,  bMtdrds  me,  htdMtf,  i^lUMrf 
Mder  the  die^Kffitier  of  tii«  I^ii^  eotUiUiM  laW ;  tMaglt, 
id  i&fttti  of  Uiese  states',  as  vn  noticed  in  a  fbniiSrer  roJhiM,' 
bustards  mtif  be  rendered  legitimate  hj  the  tobie^tiBAt 
marriage  of  their  parentg.  But  ia  the  stflteif  of  V&naiM, 
Virginia,  Kentucky,  Ohio,  Indiana,  and  iCnouri,  bastards 


a  i  Stack*.  Can.  MIT.  iSA.  SM. 
h  Vol.  u.  ITS.  of  the  preMDt  work, 
e  tol.  i.  TS3.  MC.  U.    AbT  T54.WG.1 
d  Cm^  v.  Dewey,  iPUlc.  tlip.  M. 
«  V<d.  ii.  173.  note. 
Vol.  IV.  53 
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caoimerit  i>oni,  and  Iraiumit  M>,  tbeir motbers, retd  ^td 
UnoB^]  .estates.  The  piuiciple  prevails,  also,  io  Coooec- 
^cut,  Illinois,  North  Cartdina,  Teoaessee,  and  Louinaoa, 
with  apme  modificatioBS.  Thus>  it  has  beeo  adjud|^  in 
Connecticut,  that  illegitimates  are  to  be  deemed  children 
witbin  the  purview  of  the  statute  of  distributioiis,  and, 
consoquentlj,  that  they  can  take  their  share  of  the  nMV- 
tlier's.real  and  personal  estate,  equally  as  if  they  were  In- 
timate.* It  is  not  said,  in  the  Connecticut  case,  that  bas- 
tards can  transmit  an  estate  by  descent  beyond  the  po^ 
missionin  the  English  law ;  and  in  the  absence  t^  any  po- 
sitive provision  in  the  case,  it  is  to  be  preswned  they  can- 
not In  North  Carolina,  bastards  can  inherit  as  Uwfiil 
children  to  their  mothers,  but  it  would  seem,  that  in  de- 
laolt  f^  their  own  issue,  their  siotber  does  not  take,  hot 
their  brothers  and  sisters  by  the  same  mother.  The  nik^ 
in  Illinois,  and  Tennessee  goes  as  far  as  that  in  North  Ca- 
rolina in  respect  to  the  capacity  of  the  bastard,  to  inhoit, 
but  I  am  not  infonned  whether  it  be  carried  fiirtber ;  and, 
in  Tennessee,  the  bastard  does  not  inherit  to  the  iDother, 
unless  'sbe  dies  intestate  without  lawful  issue.  In  X.oui- 
^iana,  the  recognition  of  the  rights  of  bastards  is  canied 
beyond  any  other  example  in  tlie  United  States.  They 
inherit  ftom  the  mother  if  she  has  no  lawful  issue.  Tl^ 
inherit  from  the  father  likewise,  if  he  leaves  no  wife,  ot 
lawful  heir.  The  father  and  mother  inherit  equally  to 
their  illegitimate  off^nng,  and,  in  default  of  parenl8,.Uie 
estate  goes  to  the  natural  brothers  and  sisters  of  the  bas- 
tard, and  to  their  descendants." 


a  HeMb  t.  White,  5  Conn.  Acp.  338.  This  deciuon  ia  not  recall- 
ed in  the  cue  of  Coole;  v.  Dewey,  4  Pick.  S«|>.  4B3.  becaoK  it  ex- 
tends tbe  word  ckildrea,  in  the  statute  of  diatributioDB,  beyond  ha 
settled  meaning  in  the  English  statute,  and  ia  those  American  sta- 
tutes which  are  a  trBnscript  of  that  part  of  it. 

b  CivU  Code  (f  LoaUkma,  art.  SIS— 917. 
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Th^^s  of  diflercnt  nations  have  been  as  various  and 
as  c^iMgeable  as  those  in  the  United  States,  on  this  pain- 
Aif;  but  intefesting  subject  By  the  Roman  law,  as  de- 
clared by  Jostinian,  the  mother  sacceeded  to  the  estate  of 
lier  illegitimate  children,  and  those  children  could  take  by 
descent  from  her,  and  they  also  took  a  certain  portion  of 
their  father's  estate.  There  was  a  distinction  between 
natural  children  who  were  the  offspring  of  a  concabioe, 
and  thespnnous  brood  of  a  common  prostitute ;  and  while 
the  law  granted  to  the  latter  the  necessaries  of  tife  only, 
the  former  were  entitled  to  succeed  to  a  sixth  part  of  the  in- 
heritance of  the  fother.*  TheFrenchkw,  beforethe  revo- 
lution, was,  in  many  parts  of  the  kingdom,  as  austere  asl 
that  of  Uie  English  common  law,  and  the  bastard  couldi 
neither  take  nor  transmit  by  inheritance,  except  to  his  own| 
lawful  children."  In  June,  1793,  in  the  midst  of  a  total 
revolution  in  government,  morals,  and  taw,  bastards,  duty 
recognised,  were  admitted  to  all  the  rights  of  lawful  chil- 
dren. But  the  Nepoloon  code  checked  this  extreme  inno- 
vation, ana  naiural  cniidren  were  declared  not  to  be  heirs, 
strictly  speaking,  but  they  were  admitted,  when  dniy  ac- 
knowledged, to  succeed  to  the  entire  estate  of  Iwtb  their 
parents  who  died  without  lawful  heirs,  and  to  rateable  por- 
tions of  the  estate,  even  if  there  were  such  heirs.  If  the 
child  dies  without  issue,  bis  estate  devolves  to  the  father 
and  mother  who  have  acknowledged  him.*  The  Fresch 
htw,  in  imitation  of  the  Roman,  distinguishes  between  two 


<iJ)Ut3.3.7  lbid.3.  4.3.  Code,  6.  SI.  6.  J^os.  IS.  S.  5.  GUi- 
bm'i  AW.  vol.  viiL  67,  68. 

b  DoMOl,  voLi.  tiUSui:i«>rinu,put2.Mcl3.  aid.b.  1.  tiU  1. 
Decll.  JM.b.2.tiu2.aecll.  PoHiier,Trail£det  Sweiitkni.Kt. 
3,  MC.  3.  This  wu  uot,  howeTer,  the  univenal  rule,  for  in  Mime  of 
the  proTinces  of  Fimnce  tbey  foUowed  tbe  more  indulgent  provtiiMi 
t^  tbe  KoDUa  law.  Mtperioirt  de  Juruprufmcr,  par  JSerlm,  tit. 
BOMtard. 

e  CWeJVopoiw»»,Brt. 756,757,758.  765. 
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chtfw  9f  \nitviM ;  Ri)d  while  it  allows  tQ  tin  cJiiM  of  an 
^flpMvWf  pnd  ipoMtne^a  iqt^rcouiyft,  wtlj  «  bsK  mbm- 
1^4^  tljr  fiMHit,  sad  jwr^  fortiwsto  bIim  of  iU^tfpMtm* 

•rfiWliUof  tA4)«cuicAf«»ioiitoM>e«afil'^<l«vtMitwlwril 
if  8111^4.  Thfl«»  dJwwftiop*  iq  Uw  node  «n  «o  iqvpcr- 
1^;^tf.TovUier«Hw  tlw?  ha^*  H  b>  f  flCMt  nsay 

JIn  H^lapd,  i>a«^a  inherit  iroqi  fJb«  mQlkcr,  mkI  t^ 

jliJQt  of  (faw4,  tP  tW  next -f/  jun  on  i,^  notUwr'a  «i(|e.k 

Wlw  Mw  rt»Wtc  l^w  of  ff ev^York  w«s  recemlr  i«- 
Tltt^,  flfiij  the  taw  of  JWoeaii^  oa  tlut  pimt  altersd,  it 
night  )mW>  iww  «  wi*  ta  bwf«  i«pdorad  i|l9gititB#t«  ^il. 
i#ff)X|HMl>i^  of  «ucs«e4ins  to  tbs  e^t^tsof  t|i(t  qioUior  •» 
iff^lirit  9f  IfiwAM  isMis.  TKe  Bltenti[>n  only  goet  to  em- 
iilB  the  vnolbpri  and  her  rdatioiu,  lo  fiuccoed  to  ^  eli^*> 


«  tWfCv'4jPnitlCMffVOTfiw,t)Mt.4.Be^»t«— sro.  UsfftiM 
» Ae^  sf  HMW  of  thoM  Boflliwsile^  pafDts. 

lyf  jfeVfy.  p>  16^  Ctommcnhinw  of  f^an  j>*WM,  p.  M.  S^T.  ^^ 
Lpn^.  1830.  It  IB  Rtftted  bf  Van  Leeuwen,  Uiit,  tncientlr,  Qlegiti- 
mcle  children  were  reputed,  in  Holland  and  Germanj,  to  be  ao  du- 
ft*e«d  •■  to  be  «xc)flded  froai  all  heuoorsbte  efioe,  and  even -to  be 
tii«wn|ieti«t  witooMM  Kg«l|ut  penau  of  I^itirasts  btctii.    AAm». 

Itekted  tbemilijectwitlihiBiieiMlexuberajiceoflearaiBg.  Baagiuf 
witb  TImbmkw,  in  oppoattira  te  Ge^afredva,  thai  Batwal  ohil^m 
were  not  branded,  il  Rome,  even  with  light  diBgTBce,n«c  fen  note  in- 
iyw'h" ,-  but  tta  admita  that  the  rale  ia  diKscent  i*  Garma^  They 
are  excluded  from  the  inheritance,  and  bear  the  Maik-of  AigMe^-- 
mmfr  Itti  meU  adtpmti  Jium  videnhir.  Hmmcbiiu  than  wMn 
int*  ^n  tttlnginw  •&  thii  hranc-k  of  Gennanie  J4iri^iBdeMe,  and,  kM 
A*  Malof  a  p^tnot,  undertakM  to  ibow,  even  frem  Tacitw  down- 
aaanlc,  tfiat  ^  aatioR  Buipaaaed  the  OemaBa  in  tfao  vdue  lAiek  Uwr 
att  vp«»  the  *inua  ef  dM«tity.  JiMnMSM  Oftra,  torn. «.  Bgetri- 
talio  T.  sec.  39.  34. 
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\jAwWfi  estate.  If  a  diacriatinvtiati  was  to  be  ms-de,  wni 
the  right  of  <)oBoent  granted  to  one  pntr  ody.  tbw  aor«|f 
Lb*  proraioD  «iioi^  have  b«eo  diractJj  tiw  rev«rw.  o*  the 
plain  priiKHple,  tbftt  the  ciiild  u  iRnocftnt,  and  the  iPQtbw 
{ttii^,  of  ttw  diifrace  attached  to  ilt  birth.  The  pveaM* 
are  «}iiiTgfiftble  with  the  diaabihties  aad  d»credjt  vhid) 
thejr  oopuDuniQate  to  their  oSpfviug  ;  «nd  the  doctrjpe  bM 
prett;  ejtopBively  [»«?[uled,  that  the  taw  ought  not  to n»>o> 
fer  upon  BDcb  parenta,  by  its  active  ani«ta>ee,  the  benefit* 
of  their  child's  eatate.  The  claim  for  the  interposition  «f 
the  law  in  favour  of  the  mother  and  her  Jundred,andettpe- 
ciaily  in  favoiv  of  the  putative  father,  is  heldf  by  bigh  sti' 
thorily,  to  be  destitute  of  any  foundation  in  public  ptdicy.^ 
fl  ^  TtfTTi  ill  g°"'^""|f  ir  theatatnte  laws  of  the  seve- 
ral states,  a  provition  relative  to  real  and  pervoo^  estlttes, 
similar  to  that  which  exists  in  the  English  statute  of  distri- 
bution. coBcemiug  an  advancement  to  a  child.  If  any 
child  of  the  intestate  baa  been  advanced  by  bin)  by  settJe- 
mept,  uther  Qut  of  the  real  or  personal  estate,  or  both, 
equal  or  superior  to  the  amount  ip  vaUie  of  the  sbaie  of 
Boch  cbild  which  would  be  due  from  the  real  and  peraonid 
estate,  if  no  such  advancement  bad  been  madet  then  such 
child,  and  hia  deacendants,  are  eviluded  from  any  share  in 
the  real  or  personal  estate  of  the  intestate.  But  if  such 
Mtvanceme&t  be  not  eqqal,  then  the  child,  and  hia  descend- 
aotSi  are  entitled  to  receive,  from  the  real  and  peooaal 
ettatet  fwfficieiit  to  mahe  up  the  deficiency,  and  no  more. 
The  mwitenance  and  education  of  a  cfaUd*  or  Uie  gift  of 


a  See  tbe  lemtrks  of  Ch.  J.  Parker,  in  4  Pick.  Rep.  95.  Lord 
Gb.  6.  QHlbert  pUcea  the  exclurion  of  bsetarda  fVom  the  fbudal  sdc* 
cftKfft,  cm  high  tqd  loft;  principlee  of  honour  and  moratitj.  *■  The 
lord*  tronld  not  be  served  by  any  persons  that  hsd  thst  stain  on  their 
l^itbmtion,  nor  ni^t  mich  immoraQHea  in  their  several  dana."  Oil- 
btr(on  TfMtre*,  17. 
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money,  without  a  view  to  a  portion,  or  settlement  in  fife. 
is  not  deemed  an  advancement. 

Tfaa  is  the  provision  as  declared  in  the  Neio-Tcri  Rt- 
vUed  Statvteg,*  and  it  agrees,  in  substance,  with  (hat  is 
the  statute  laws  of  the  other  states.  The  basis  of  the 
whole,  is  the  pronsion  in  the  statute  of  distributioo  of  33 
and  33  Charles  II.,  though  there  are  a  few  shades  of  •!liff^ 
rence  in  the  local  regulations  on  the  subject.  The  sUUitK 
in  Maine  and  Massachusetts,  have  mentioned  the  reqius>'« 
cyidence  of  the  advancement,  and  it  is  to  consist  of  a  deck' 
ration  to  that  effect  in  the  gift  or  grant  of  the  parent, « 
of  a  charge  in  writing  to  that  effect  by  the  intestate,  o"'' 
an  acknowledgment  in  writing  l^.the  child.  The  proii- 
in  those  states,  and  in  Kentucky,  applies  equals  lo 
grandchildren,  whereas  the  language  of  the  provisinn  t- 
generally,  in  the  other  stales,  like  that  in  the  statute  w 
distribution,  confined  to  an  advancement  to  the  ciiidol 
the  parent  It  is  declared  in  New-York,  that  ereryesUlc 
or  interest  given  by  a  parent  to  a  descendant,  bj  virtue  of 
a  beneficial  power,  or  of  a  power  in  trust,  with  a  rigniw 
selection,  shall  be  deemed  an  advancement^  h  ^^"' 
Jersey,  the  Btatute"uses  the  word  issue,  which  is  a  *'>'<' "' 
more  extensive  import  than  (he  word  child ;  though  chil- 
dren, as  well  as  issue,  may  stand,  in  a  collective  sense,  fw 
grandchildren,  when  the  justice  or  reason  of  the  c*k  K' 
quires  it'  It  would  have  been  better,  however,  if  die*' 
tutes  on  this  subject  had  been  explicit,  and  not  have  in"' 
posed  upon  courts  the  necessity  of  extending,  by  conitn'f' 
tion,  and  equity,  the  meaning  of  the  word  child,  so  as  lo 
exclude  a  grandchild  who  should  come  unreasooabi)'  <" 


a  Vol.  L  764.  gee  83,  t*,  25, 26.  Ibid,  vol  ii.  97.  aec  '*." 
:a,  79. 

b  jr.  T.  Renttd  SlaluUt,  vol.  I  737,  sec  127. 

c  Wyth  V.  Blackmu),  I  Fwfy't  Rip.  196.  Roylf  v.  HW"^ 
4  reMt/'tIUp.4an. 
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claini  his  distributive  ehare,  when  he  had  already  been  snf- 
ficieiitly  settled  1^  advanceinent 

In  Botne  of  the  states,  as  in  Virginia,  Kentucky,  and 
Missouri,  tliere  is  a  special  provision,  that  the  child  who 
has  received  his  advancement  in  real  or  personal  estate, 
may  elect  to  throw  the  amount  of  the  advancement  into 
the  common  stock,  and  take  his  distributive  share ;  and 
this  is  technically  said  to  be  bringing  the  advancement  into 
hfftcfipot,  I  do  not  find  this  privilege  conceded  by  the 
laws  of  the  other  states,  to  the  child  who  has  been  ad- 
vanced, and  there  is  nothing  which  would  appear  to  ren- 
der the  privilege  of  any  consequeaca 

(SQ^An  estate  by  descent  renders  the  heir  liable  for  the 
dehtSof  his  ancestor,  to  the  value  of  the  property  descend- 
90.  By  the  hard  and  unjust  rule  of  the  common  law,  land 
descended,  or  devised,  was  not  liable  to  simple  contract 
debts  of  the  ancestor  or  testator ;  nor  was  the  heir  bound 
even  by  a  specialty,  unless  he  was  expressly  named.*  But, 
in  New- York,  the  rule  has  been  altered,  and  by  s  provision 
in  the  act  of  1786,  and  continued  in  the  subsequent  revi- 
sions, heirs  are  rendered  liable  for  the  debts  of  tbe  ances- 
lor  by  simple  contract,  as  well  as  by  specialty,  and  whe- 
ther specially  named  or  not,  to  the  extent  of  the  aasets 
descended,  on  condition  that  the  personal  estate  of  tbe 
ancestor  shall  be  insufficient,  and  shall  have  been  previously 
exhausted.  This  condition  does  not  apply,  when  the  debt 
is,  by  the  will  i^theancenorTcnai^eT^Xptiesaly  and  ex- 
clusively upon  the  real  estate  descended  to  the  heirs,  or 
directed  to  be  paid  out  of  the  real  estate  descended,  before 
resorting  to  the  personal  estate."  It  is  further  provided, 
that  whenever  any  real  estate,  subject  to  a  mortgage  exe- 
cuted by  the  ancestor  or  testator,  shall  descend  to  die 


a  3  Blaclu.  Owt.  430.    Co.  IM.  SOS.  a. 

h  Jf.Y.  Raiiaed  SbOutu,  vol.  li.  463.  sec.  3!,  33,  34, 35 . 
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llhein,or  pou  to  a  devisee,  tbe  Btortga^  ritaU  be  wUi^ti 
IJout  of  njch  estate ;  without  fCMrtiiig  to  tbe  excootatf  ma  ad- 
I  VniDistrator,  unleis  thcia  bs  on  exprsH  downkm  m  tbe  *fll 
I  llo  the  contTuy.* 

The  general  rula  of  tbe  Eaglith  law  i«,  that  thaywoori 

aod  IB  to  b«  first  afplied»  even  to  tbe  paymaBt  of  debb 
with  wbick  tbe  rsal  estate  i*  charged  I^  mtvtgifet  (at  tfw 
nnrtgage  is  uadentood  to  be  merely  a  coUattral  aeeuiit; 
for  the  parsanal  obbgatiod.''  Tbe  erdei  ot  oMrtihattiag 
assets  towaids  tbe  payment  of  debts  ifl,  to  tpyly,  l.  Tk 
genera]  personal  w«t«t«-  Q.  ^atifw  apecificallyT^ftt' 
foe  the  paymeat  of  debtBj^S.  EsUtee  deseendadi^^^ 
tatsasfweifioall]'  dcniaed,  though  generally  chMgad  iM 
tbe  pajrmaDt  of  debte.  It  leguires  wpraai  Ireids,  *r  tbs 
maoiiiiat  intent  of  a  lastato*,  to  distwrti  thia  ortdtt.*  Ob 
lb«  other  baad,  there  jaa  iBatariBl.diBtincliaB  baMccadiM 
otiginaEy  eoatitatad  hj  tbe  teatator,or  intestate,  mai  tbsae 
contracted  by  anotber )  aad,  th»«fere,  if  a  peiten  pas- 
chases  aa  estate  subject  to  a  mortgage,  and  4km,^per- 
IMatde$tmt«t  a*  bekweOa him  and  bis  personal  tapcAaaota- 
niw^  shall  fMt  bs  eppUad  te  the  eaoaesatioB  ef  tbe  laad. 
LulesB  tbwe  be  strong  and  decided  pioef^  that  m  tMkiag 
UM  ioctunbered  eatatet  he  meant  to  take  apes  bimadf  d» 
mortgage  debt  aa  a  personal  debt  of  bis  own*  Tbe  kst 
prorisian,  abovemuitioned,  from  tbe  Nete-Torh  Semtd 
Statulet,  was  an  alteration  of  the  adtecadeot  idlcf  And 


a  jr.  T.  itetittd  SUOatet,  vol.  L  749.  see-  4. 

b  Barg.  if  Butttr't  Cn.  tia.  SOS.  b.  note  iBB.  HaWel  v.  Price. 
1  P.  Win*,  sot.  and  the  I«uiied  note  of  Sr.  Cox.  9  Mau.  A.  Sqf. 
957.     9  &rj-.  4  Amj«,  73. 

«  atapliMM«>Bv.HMtbaate,lJMi»,3«.  iMibKMnuat.PwtuA. 
lCox',Cat.l.  Webb  V.  JoiiM,ifiH{.  245.  BooUftT.Bfamddl,  t  JK- 
rhaU,  193.     Livingrton  v.  Ncwkirk,  3  Muu.  CK.  Af.  »2. 

d  CtunbertandT.  Cwabeiknd.S  JoAm;  Gk. £9.  S». 
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makes  a  mortgage  debt  fall  primarily  upon  the  real  es- 
tate.' 

I  asaupne,  that  the  rule  prevails,  generally,  in  these  Uni- 
ted Sufes,  that  the  lands  descended  to  the  beire  are  liable 
to  J((e  debts  of  the  ancestor  equally,  in  all  coses,  with  the 
ffmonal  estate.  In  Massachusetts,  the  personal  estate  is 
first  to  be  applied,  and  the  land  resorted  to  upon  a  defi- 
ciency of  personal  assets,^  This  is  probably  the  case  in 
other  states,  in  which  the  real  and  personal  estate  is  placed 
as  assets  under  the  control  of  the  personal  representatives. 
In  Pennsylvania,  the  lands  are  treated  as  personal  assets, 
and  the  creditor  who  sues  the  executor,  may  sell  the  land 
in  the  hands  of  the  heirs,  without  making  them  partiefr. 
This  is  complained  of  by  high  authority  in  that  state,  as 
contrary  to  the  plainest  principles  of  justice.' 


a  It  ii  iKft  etajr  to  perceive  the  aeeemtj  at  policy  of  thus  interfe- 
ring witb,  SDd  reversing  the  rule  of  equity  as  to  igortgvge  debts,  which 
hid  been  known  and  settled  for  ages ;  and  especially  a«  the  Rniied 
SbittileM,  as  to  all  other  debts,  retain  and  enforce  the  rule  that  the 
penoual  estate  is  the  primary  fand.  The  symmetry  of  the  law,  on 
this  pmnt,  is  thus  destroyed ;  andareasonauj^^estedby  the  renser*,in 
tfaar  report  erf*  the  bill,  was,  that  llw  existing  "  rule  of  law  was  an- 
known  to  the  generality  of  our  citisena." 

b  3  Jdatt.  Rep.  5X7.  636.    4  Ibid.  358. 

c  QibtoiijCh.  3.,\3Strg.erItawle.i4. 


Dig,- red  by  Google 


by  Google 


liECTURB  liXV. 


OV   firLB  BY  ESCHEAT,  BY  FOBFBITUKE,  AND  BY 

EXECUTION. 


Jg^cCTfaad  putchate,  the  onls  titl6  being  a^difg*  by  tfp» 
ration  ofTlw,  &Qd  the  Other  by  (he  act  (st  BgMe  AtfM  Of  flK 
p&rty.*  But  titles  by  eacheat  ftnj  fofftitare^  ai«  Aba  tttj- 
qiili'Dd  b;  th«  mc^  act  oTTftV ;  Mfaf  Mmfflgrtw  tUudu, 


that  the  pfopei-  g^SfSramStoti  of  fltlfe  tor  etft&tM,  IftMM 
have  been  bj  f  wfcAa«a.  and  ty  act  of  fa»,  tirt  iMtAf  1ft- 
cludlog  equally,  dfiSMttt,  eBCneol,  awT'UnBilUM.  Oe» 
Americad  ftufhors*  have  added  an  addhional  thl^^UHl  tifie 
unknown  to  the  English  coiumoD  law,  and  which  they  treat 
leparately.  It  isjide.  by  execution,  and  I  shall  take  notice 
ctf'  it  in  regalar  order. 

(I.)   Of  title  fey  etcheat. 

This  tUle,  lA  thtf  Sllgllilll  law,  was  one  of  th£  ftuifa'  aAd 
coudqueiicea  of  feudal  tenure.  When  th«  btood  Of  the 
last pWKwr- 8«iMd  became  extinct,  and  tb^SleoT the 
tmuit  ■"  fm  f«'^i^  frpfi  "fflit  alhdi^^av  by  Boms  olbar 
nuaau,  lbs  tnd  reMltad  back,  or  lerCrtci  to  tha  ocigiad 
gnmor, « Ion!  of  the  fte,  fiKm  ¥hoBt  it  fvootHkled,  m  to 
)xs  ifMcend&nts  or  saccenon.  AH  mebe^,  utniter  the 
Eoglwh  law,  are  declared  to  be  strictly  feodil,  add  t6  idt 


aXfO-MC.  IS.    Gi.  £4U.j&t4.  DoUlM. 
bCh.J.(hriA,tRHi««M  y  «r  Xmt  y  CbMMMt,  *>4  Hr. 
DiiM,  in  hii  46rHSpMHl  t/f  Amt/rietm  Lam. 
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port  the  eitiiwtioD  of  lenure.'  The  opinioiu  giv^  ia  the 
great  case  of  Bvrgeit  v.  Whetae*'  concur  Id  this  Tknr  of 
the  Hw.triny  pf-jadu^ft-  But,  80  the  feudal  tenure*  do  aot 
euBt  in  this  counttY.  there  are  no  private  pwsous  who  ■■c- 
ceed  to  tlie  iob«ritance  by  escheat;  and  the  state  ftHe/m  ia 
the  place  of  Uie  feudal  lord,  by  virtue  of  ita  §oTereiga^,a9~' 
the  original  and  ultimate  proprietor  of  all  the  lands  widia 
its  jurisdictioD.  It  ig  a  general  principle  in  the  Ameticas 
law,  and  which,  1  presame,  is  iVHyTCWWdeEHfBl^TBa 
asserted,  that  when  the  title  to  land  fails  from  defect  of 
heirs,  it  oecessarily  reverts,  or  escheats,  to  the  people,  aa 
forming  part  of  the  common  stock  to  which  the  whole 
community  is  entitled."  Wh^^evei^  the  owaer  diea  intes- 
tate, without  leaving  any  ioEeritable  blood,  or  it  the  ra- 
tions whom  he  leaves  are  ahens,  there  is  a  failure  of  cofu- 
petent  heirs,  and  the  lauds  vest  immediately  in  tlie  stale 
by  <^>eration  of  law.**  No  inquest  of  o£Sce  is  reqiostte  ia 
such  cases;*  and,by  the  iVino- Fori  Reviaed  Statata^  tba 
Attorney  General  is  authorized  to  bring  an  action  of  eject- 


n  WrigMcnTmiirr,,U&—m,    i  Bbtdct.  CoikZM,^*^ 

h  \Wm.Bladu.Rep.lK. 

gJV.  r.  iI«<WKlStalHlu,Toli.2SS.tit.l3.  JUd.  TIS.aec  l.X,  J. 
StD^'<Z)vei<,Tol.i.l56.  7^uA«r'«£;iicJ(:«<ofw,voLu.S44,»tS.a«e. 
Slafufa  ^PauuyA)i»ta,39tb  September,  ITST.  b  Bwney'* Bap.  TJa. 
Daat't  Alridg.  vol.  iii.  MO.  sec.  S4.  Ibid.  voL  iv.  SS8,  Mr.  Due 
■ays,  th&t  the  New-Engtaitd  colonies  of  HasBachnsetts  utd  PlTmooth 
Ter7  tttij  pusod  laws  for  veating  in  the  colony  all  lands  escbeatiB; 
for  want  of  heirs,  oa  tbe  ground  that  the  colony  was  the  aovaiu^n 
who  made  the  original  grant.  In  Maryland,  befiov  tha  i«voliMian, 
lands  were  liable  to  eacbeat  to  tbe  lord  propnetaiy  of  the  pronnee ; 
snd  since  that  era,  the  atate,  as  to  lands  of  tbe  proprietaij,  stand  in  his 
place  under  an  act  of  confiscation,  and  tbe  lands  mnain,  of  eoone, 
Bi^ject  toeacheat.  See  Harr.  if  JltBaay'i  n^.  index,  tit  Escheat, 
pOMtim,    Rin^old  V.  Mslott,  1  Barr.  4r  Jo/uu,  S99. 

d  VoL  ii.  of  this  work,  p.  47. 

«  4  Co.  6S.  a.     Cbnyn't  Digut,  tit  PntrogaUpt,  D.  70. 
/  Vol.  i.  98*. 
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I  me^wheoever  he  shall  have  reason  to  suspect  that  the 

:  B^ple  have  title  to  lands  by  escheat 

[  Id  llie  Roman  law,  there  was  aa  officer  appointed  in  the 
charaeter  of  eui  escheator,  whose  duty  it  was  to  assert  the 

I  Ttghloi the  empetot  to  the  haredittujacens,oicudaca,  whem 
the  owner  lefl  no  heirs  or  le^tee  to  take  it'  That  property 
should,  in  such  cases,  vest  in  the  public,  and  be  at  the  dis- 
posal of  the  goTernmenI,  is  the  universal  law  of  civilized 
society."  It  was,  as  early  as  the  age  ol '  BV&AT&in  regarded 
as  a  part  of  \iie  jua  gentium — tiii  non  t^paret  dominut  ret, 
qua olim  Jiterunt  iaveiiloris,de  jure natwaii,  jam  fficiuntur 
prba^it  dejvre  genliam.''  The  prindple  lies  at  tfa^  foun- 
dation of  the  right  of  property,  that  when  the  ownership 
becomes  vacant,  the  right  must  necessarily  subside  into  the 
whole  community,  in  whom  it  was  originally  vested  when 
society  first  assumed  the  elements  of  tnAet  and  subordina- 
tion.'' In  New- York,  all  escheated  lands,  when  held  by 
the  state,  or  its  grantee,  are  declared  to  be  subject  to  the 
same  trusts,  incumbrances,  charges,  rents,  and  services,  to 
which  they  would  have  been  subject  had  they  descended.* 

(This  provisioD  was  intended  to  guard  against  a  very  inequi- 
table rule  of  the  common  law,  that  if  the  king  took  lands 
by  escheat,  he  was.  not  subject  to  the  trusts  to  which  the 
escheated  lands  were  previously  liable.  The  statute  of  39 
and  40  Geo.  III.  c.  SH.  mitigated  the  rule,  by  the  provision 
n'bich  enabled  the  king,  by  warrant  or  grant,  to  direct  the 
oxecution   of  the    trust     In  the    case   of   Sir  George 


a  Code,  10.  10. 1. 

b  Dtmat,  vol.  i.  5S2.  sec.  6.  616.  sec.  4.  Vaitdtrlindm'i  htii- 
UdtM,  by  Hmrg,  1 65.     Cadt  J^apoiton,  eec.  7S3. 

e  Braclon,  lib.  I.  ch.  12.  sec.  10. 

d  This  was  the  (»Be  with  the  ancient  GemuuiE,  wiien  their  iustitu- 
tionB  were  studied  b;  Ciesar  and  Tacitus.  They  had  not  then  any 
private  propeny  in  land;  it  was  vested  in  the  community  or  tribe. 
C'letUTyde  BtU.  Oaf.  lib.  4.  c  t.     TaeU.  dt  Xor.  Germ.  c.  36. 

r.  JV.  r.  Remted  SfataUi,  vol.  i.  718.  sec.  2. 
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SandM,'  Hale,  Ch.  B.,  and  Turner,  B.,  held,  that  M 
could  be  no  escheat  of  a  trust,  and,  in  case  of  (be  dolt 
of  the euhii  fsstnoiirith out  heitB,  the  trustee wMiUkU 
lldwcharged  of  the  trust.  TbeoptnioD  in  Englaiid  ii  uKki' 
IJrtfNid  to  be,  that  upon  the  escheat  of  the  )^e«ate,tie 
lliovd  will  hold  the  estate  free  from  the  claim  of  the  a* 
H  9W  tmat.  The  statutes  I  have  referred  to,  are  cslcM 
'  to  check  the  operation  of  such  an  unreusonaUe  [nidek 

{%)   Of  tJO^im  rarf^it^.^ 

The  Kiglish  wiiteft  carefully  distingaiBh  between  eiehtf 
to  t&s  chief  lord  of  tbe  fee^  and  forfeitnre  to  the  cnn 
The  ima  was  a  coaaeqaeDce  of  the  feudal  coimeiioiit  l^ 
ether  waa  satcrior  to  it,  and  inflieted  upon  a  priDopk^ 
public  pohcy.^  But  while  the  chief  lord  of  the  fee  is  nw 
other  tbaa  thesaascomnunity  which  has  been  injvtd  in 
the  CMne,  there  is  bo  Msential  distinction  between  eK^K 
fartieaKHiTaadfotleitare  for  treason.  The  law(^eic)H< 
went,  indeed,  apoo  feudal  principles,  beyond  the  h>(^ 
farfetture;  It  extinguished,  and  blotted  out  f«  em,^ 
the  inheritable  quaJi^  of  the  vassal's  blood,  so  that  (^ 
MM  could  set  inherit,  either  to  him,  or  to  any  ancetlw- 
thK>ti|4i  Iheir  attainted  father.  He  was  rendered  iociF 
ble,  nrt.  ooljr  of  inheriting,  ov  transuiitting  his  ovo  P*' 
perty  bjr  descent,  bat  he  obstructed  the  desceut  of  lu^ 
to  his  posterity,  in  all  cases  in  which  they  were  obliged  tc 
derire  jheir  title  through  him  from  any  more  remote  tsce- 
tor^yThe  forfeiture  of  the  estate  is  very  much  reducai  in 
pEuKice  in  this  country,  and  the  corruption  of  blood  bi ' 
Mrebend,  unirersally  abolished.*  In  New-YoH^  forfaiu^ 
m  property  for  crimes,  is  confined  to  the  case  of  a  ood^- 


«  ^Ck.  Mef.  19. 
b  WrigM>MTtmm,m,UZ. 

c  See  Vd.  ii.  of  this  work,  p.  318.    Jf.  Y.  BtaiedSmiiiM'- 
W.  sec.  I.     Ibid.  vol.  U.  701.  MC.  S. 
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tioQ  ibr  tieason ;  ud,  by  a  law  of  the  colooj'  of  MtHt- 
ohuMtls,  m  early  a«  1641,  escheati  and  foiieitiire>,  upon 
the  diBatfa  of  the  aoeeitor,  "  nataral,  mmattaml,  casual,  or 
jutUaal,"  were  abolished  for  ever.* 

I^^rule  of  law,  that  the  state,  on  taking  landi  by  e*- 

eMiu,  aM  IVOU  tij  fbrfeiture,  takei  the  title  which  the 

jfixty  had,  and  none  other.    It  ii  taken  in  the  plight  and 

'  «xtent  by  which  be  held  it,  and  the  estate  of  a  remainder- 

'     man  i«  not  destroyed  or  devested  by  the  forfoitiire  of  the 

partioalareetate.'* 

Beades  the  forfeiture  of  property  to  the  state,  for  the 
conviction  of  crimes,  eetatei  less  than  a  fee  may  be  fiw- 
feited  to  the  party  entitled  to  the  redduary  interest  1^ 
'     a  breach  of  duty  in  the  owdw  of  the  particular  estate. 
'     If  a  tenant  for  life  or  years,  by  feoffment,  fine,  or  reco- 
'      very,  ooDveys  a  greater  estate  than  he  ii  by  law  entitled  to 
'      do,  he  then,  under  Uie  English  law,  forfeits  his  estate  to 
'       the  person  next  entitled  in  rexnainder  or  revernon ;  &r  be 
puts  an  end  to  bb  original  interest,  and  the  act  ttads,  in 
'      its  nature,  to  devest  the  expectant  estate  in  remainder  or 
reversion.    The  same  conseguenoci  followed,  whaneier 
the  vassal,  by  any  act  wnatever,  was,  in  the  eye  of  the 
feudal  law,  guilty  of  an  ac^  of  disloyalty,  and  a  renuncia- 
tion of  the  feudal  connexioa.*    But,  a  conreyaaoe  by 
deed,  of  thinga  lying  in  grant,  or  conveyances  by  tetesM, 
and  bargain  and  sale,  under   the  statute  of  uses,  do  not 


a  Dau't  Abr.  vol.  v.  p.  4.  Mr,  XtuH  bbj*,  thst  &nfnUtn  of  ee- 
tatei  for  cna>ea  is  BcsrceJy  knonn  in  ovr  Amerkui  practim  oi  hw*. 
AM' p.  It. 

b  Cue  of  C^iC  GardoQ,  fUV*  CVwm  X«f,  H.  Boduid  v. 
J0ewi,4Jb«w'(A«p.  174.  JMryi^«mFMdatFr^^tft^vk.4.p. 
14fi--iU.  gives  aniatuMtisfhutoryoftke  kwofArMtsnia  Saat- 
kg4,  snA  th»  fn^ul  oosfimoitjr  OB  tbs  pgint  in  tfcs  tost  betwMB  lh« 
Scotch  and  English  law. 

r  WrigU  m  7>Mwxr,  p.  X03.     Co.  LiU.  S6I.  a.  b. 
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wml  a  forfeiture,  for  they  convey  no  greato'  inteteit  iat 
what  the  party  lawfully  owns,  and  ia  eotitled  to  cobtd 
Such  ibrf^tures  by  ibe  tenants  of  particular  eitatei,  bin 
become  nearly,  or  quite  obsolete  in  this  coontry;  ud  >!>' 

I  just  and  ratiMial  principle  prevaila,  that  the  conT^uceliy 
the  teoaot  operate*  only  upon  tbeinteFeetfriiich)KF» 
sened,  and  does  not  affect  the  persons  Bei§ed  of  ubeNi 
interests.*  An  act  of  assembly  in  Pennsylvania  gira  u 
all  deeds  and  conveyances  of  land,  proved,  or  acknn- 
ledged,  and  recorded,  the  tame  force  and  efeet  attef» 
teuumt  fettin,  and  title,  at  deedt  offeofmeiit  wW  fiwT  j 
and  yet  it  baa  been  held,i>  that  such  a  deed  Hrorked  ■»  iti 
feiture,onthe  common  law  doctrine  of  alienation  i^tenn 
for  life  or  years.  In  Massacbuaetts  it  has,  however,  ba> 
decided,  that  a  conveyance  in  fee  by  a  tenant  for  oK,  ^ 
bargain  and  sale,  was  a  forfeiture  of  his  eetate  to  uhm  » 
remamder  or  reversion.''  This  was  pressing  the  w^ 
doctrifie  of  the  common  law,  in  the  case  of  sucii  a  V*' 
of  conveyance,  beyond  what  we  should  natural^  bi*'^^' 
pected  in  this  country ;  and  I  apprehend  that  the  «^ 
of  the  decisiou  may  lie  justly  questioned,  and  that  thefx^ 
cedent  will  never  become  contagious. 

There  are  other  causes  of  forfeitures,  as  for  wasie,!!" 
for  ImadliN  Of  UUinltltUlU  in  leases,  grants,  and  coon}' 
ances,  which  have  been  sufficiently  considered  in  tie*"' 


a  See  npm,  p.  34.  81, 8S. 

b  M'Km  t.  Praut,  3  DalL  Ap.  48S. 

e  Commonwealth  v.  Walcome,  citei'iBS  Dmu"*  Mr- i^-Kf-'- 
The  extrsxtrdinarj  industry,  and  graM  experience,  of  tb<  ^"""^ 
theAbridgMmtaitdDigtit  o^*  J«ierte<m£in>,(Tol.  v.  rU-)^'^ 
•Ua  to  lead  him  to  tatj  case  in  our  Americui  courts,  in  ^^ 
bad  been  « forfeiture  of  the  eatate  of  a  tenant  fer  liA  or  jeffii  ^'^ 
aon  of  a  breach  of  dntv  as  t«nam,  by  war  of  friea,  «  Jeft""  "*' 
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mer   part  of  this  Tolume.     I  diall,  therefore,  proceed  to 
treat: 

(3.)  Of  title  by  extcution. 

T^tlP-speciea  oi  title  owes  its  iatroductiou  tu  moderti 
sfrilutes,  and  it  was  unknown  to  the  common  law.  The 
Remedy  given  to  the  judgment  creditor  by  the  Eoglish  law, 
is  a  sequeatration  of  the  profits  of  tiie  laod  by  writ  of 
leoari  faeitu,  or  the  possession  of  &  moiety  of  the  laods  by 
the  writ  of  elegit,  and,  in  certain  cases,  of  the  whole  of  it 
by  extent.  In  all  these  cases,  the  creditor  holds  the  land  iii 
trust  until  the  debt  is  discharged  by  the  receipt  of  the  rents 
and  profits.  This  limited  remedy  against  the  real  estate  of 
the  debtor,  was  not  deemed  sufficient  security  to  British 
creditors,  in  its  ^plication  to  the  American  colonies,  and 
the  statute  of  5  Geo.  II.  c  7.  was  passed,  io  the  year  1733, 
for  their  relief.  It  made  lands,  heredUaments,  and  realU 
estate,  within  the  En^h  colonies,  chargeable  with  debts,! 
aod  sidiject  to  the  like  process  of  execution  as  pa«onal|| 
eatata  Lands  were  dealt  with,  on  execution,  precisely  as 
penonal  property ;  and  it  was,  consequently,  the  practice, 
in  Bome  of  the  states,  and  particularly  in  New-York,  before, 
and  even  since  the  American  revolution,  down  to  the  year 
1786,  to  conudei  lands  as  assets  in  the  hands  of  executors 
and  adminialrators,  and  to  sell  them  as  such.  Mr.  Dane 
says/ it  is  still  the  practice  in  Massachusetts.  But  though 
the  statute  of  George  II.  introduced  the  sale  of  real  estate 
on  execution  throughout  the  colonies,  that  statute  was  not 
the  entire  origin  of  the  practice ;  for,  in  Massachusetts,  as 
^tixly  as  1^6,  and  in  Peonsylvaoia,  as  early  as  1700,  and 
1705,  lands  were,  by  colonial  statutes,  rendered  iiaUe  to 
sale  CD  execution  for  debt" 


a  Ahr.  tf  Ameneaxi  Lem,  vol  v.  p.  XO. 

h  PrvmiictActofJliutadmtelU,\Wt,*abtd  in&OiM'*  AW.  S3. 
noM.  f  wince  3c«i  yPtwMyfcwwtt,  1100,  ktA  ITOS,  citedinS  Bin- 
nty't  R^.  I4S. 
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Tbe^^tice  of  selling  real  estate  under  certain  died? 
an^^idific&tioDs,  created  to  prevent  abuse  and  hardship, 
JmHieea  continued,  and  become  permanently  established. 
The  general  r^ulation,  and  one  prevalent  in  most  of  Uk 
itatM^8toT^^Hlffr4he  creditor  to  resort,  in  the  first  ii 
stance,  to  thepeBSBVRffiS^irthe  propter  and  primaiv 
fond,  Bod  to  look  only  to  the  real  estate  after  tfae  penwial 
estate  shall  have  been  exhausted,  and  found  insnfficienL 
In  New-York,  until  within  a  few  years  past,  the  mle  was,  to 
sell  the  real  estate  absolutely,  at  auction,  upon  due  notice. 
without  any  previous  appraisement,  and  without  any  sub- 
sequent right  of  redemption.  This  would  appear  to  be 
the  practice  still  in  the  states  of  New-Jersey,  Maiylaixl. 
North  Carolina,  Tennessee,  South  Carolina,  Georgia,  AIx- 
bama,  and  Mississippi,'  But  sales  of  land  on  ezecutian 
had  been  attended  with  so  much  oppressive  speculatitKi 
upon  the  necessities  of  the  debtor,  that  the  legislature  of 
New-York,  a  few  years  past,  provided  some  powerful,  boi 
not  unreasonable  checks,  upon  the  peremptory  and  sweep- 
ing desolation  of  an  execution  at  law.  These  pFOvsioiiji 
are  essentially  continued  ;  and  it  is  now  provided  bj  the 
New-York  Revised  Statutet,  that  the  real  estate  of  the 
debtor  may  be  sold  on  execution  either  at  law  or  id  chan- 
cery, in  default  of  goods  and  chattels,  on  six.  weeks'  notice, 
and  in  separate  parcels,  if  required  by  the  owner."  A 
certificate  of  the  sale  is  to  be  delivered  by  the  sheriff  to  the 
^purchaser,  and  another  certificate  filed  in  the  clerk's  office 
of  the  county  within  ten  days ;  and  redemption  of  the 
lands  sold  may  he  made  by  the  debtor,  or  his  representa- 
tive, within  one  year,  on  paying  the  amount  of  the  bid, 
with  ten  per  cent,  interest  Any  joint  tenant,  or  tenant  in 
common,  may  redeem  his  rateable  share  of  the  laod  In 


a  Griffilh't  ReguUr,  h.  t.  No.  U. 

h  XoB-York  Smitcd  SUUnta,  vol.  ii.  IS3.  sec.  104.     Ibid.  363.  ser. 
2.    Ibid.  367.  see.  24,    Ibid.  318.  sec.  34.    Ibid.  369.  sec.  38. 
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paying  a  due  proportion  of  the  purchase  money.  On  de- 
fault of  the  debtor,  any  creditor,  by  judgment  at  law,  or 
deoee  in  equity,  and  in  his  own  right,  or  as  trustee,  withiq 
three  months  after  the  expiration  of  the  year,  may  redeem 
the  land,  on  paying  the  purchase  money,  with  seven  per 
cent  interest.  So.  any  other  judgment  creditor  may  re- 
deem from  such  pnor  creditor,  on  refunding  his  purchase 
money  with  interest,  and  also  the  amount  due  on  his  judg- 
ment or  decree,  if  the  same  be  a  prior  lien  on  the  land. 
The  redemprion  is  allowed  to  be  carried  furtber,  and  is 
given  to  a  third,  or  any  Ather  ^^reditor,  who  may  redeem 
from  die  creditor  standing  prior  to  him,  on  the  same  terms. 
But  all  these  subsequent  redemptions  must  be  within  the 
fifteen  months  from  the  time  of  the  sberifTs  sale ;  for  the 
sheriff  is  then  to  execute  a  deed  to  the  person  entitled, 

(and  the  title  so  acquired  becomes  absolute  in  law.*  I  ap- 
prehend, that  the  sherifTs  deed,  when  executed,  will  be 
good  by  relation,  and  cover  the  intervening  period  ftwn 
the  sale.  This  is  the  case  as  to  the  enrohnent  of  a  bargain 
and  sale,  in  England,  within  tlie  six  months."  The  filing 
of  the  sheriff's  certificate  is  equivalent  to  a  deed  taken 
and  recorded,  so  far  as  respects  the  purchaser's  sectirity 
from  any  intervening  claims,  other  than  the  right  of  re- 
demption. 

In  many  of  the  states,  the  lands  are  to  be  duly  appraised 
by  commissioners,  or  a  sheriff's  inquest,  and  set  off,  and  I 
poeseEsion  delivered  to  the  creditor,  in  the  execution,  byl 
metes  and  bounds;  and  they  operate  as  a  payment  on  the! 
judgment  to  the  amount  of  the  valuation.  The  debtor  is 
likewise  allowed  a  reasonable  time  to  redeem.  This  is  the 
cnse  in  Maine,  New-Hampshire,  Vermont,  and  Massachu- 


n  JV«ui-  York  Rtvutd  Slatuta,  vol.  ii.  p.  370,  Ut  374.  Tbe  regulations 
THpectinjr  the  sale  of  lands  on  execution,  are  too  minute  to  be  more 
particula/ly  detailed,  and  thej  reach  from  eec.  34.  p.  367.  to  aec.  67. 
p.  374. 

h  Preitat  in  .Ib^rartt.  vol.  iii.  90.    Shrp.  T-nichilonf.  SSfi. 
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setts  -,  and  the  debtor  is  allowed  a  year  to  redeem,  except 
IQ  Vermont,  where  it  is  only  six  months,  and  on  psyii^ 
twelve  per  cenL  interest  In  Rhode  Island,  and  Connec- 
ticut, the  previous  appraisement  is  requisite,  and  the  safe 
or  assignment  of  the  lands  to  the  creditor  is  at  the  ap- 
praised  value  -,  but-  there  it  no  time  allowed  to  redeesi.* 
There  are  special  and  peculiar  regulations  on  thb  subfect 
in  several  of  the  states.  In  Pennsylvania  and  Delaware, 
the  lands  are  to  be  appraised,  and  if  ihe  inquest  fiods  thai 
the  rents  and  profits  for  seven  years  will  diacharge  the  debt, 
the  lands  are  th«i  extended,  and  possession  given  lo  the  cre- 
ditor, in  the  manner  practised  upon  the  elegit  in  England ; 
but  if  not  so  found,  ^e  lands  are  to  be  sold  without  re- 
demption.^ The  lends  are  not  to  be  sold  uitder  the 
amount  of  two  thirds  of  the  previously  appraised  value,  in 
the  states  of  Ohio  and  Illinois,  and  of  three  fourths  in  Ken- 
tucky, and  of  one  holf  of  the  same  in  Indiana.  In  Mk~ 
souri,  and  Louisiana,  if  the  lands  do  not  bring,  or  the  cre- 
ditor will  not  take  them  at  two  thirds  of  the  appraised 
value,  there  is  a  delay  and  check  imposed  upon  a  peremp- 
tory sale,  on  the  interposition  of  security.  Virginia  is  an 
exception  to  the  general  practice  of  selling  land  on  execu- 
tioD.  The  English  process  of  elegit  and  exteitt  are  osed, 
but  in  special  cases  the  lands  are  sold,  and  then  they  are 
to  be  first  appraised,  and  sold  on  credit,  with  security,  it 
they  will  not  bring  three  fourths  of  their  appraised  vahie. 
In  ttine  states  in  which  the  shnifT  sells  the  land,  instead 
of  ouending  it  to  the  creditor,  he  executes  a  deed  to  the 
punjnaser ;  and  it  is  hekl,  that  the  sheriffs  sale  is  within 


a  Dane-i  Abr.  vol.  v.  2-2.  S6.  Svijit  Dis'it,  vol.  i.  154,  155.  OhJ- 
JUKt  Regular. 

b  It  hu  been  Bdjudged,  under  the  Pennsrlvania  atalule,  that  u 
eatate  Tor  life,  belongiug  to  the  debtur,  is  not  within  the  statute.  Bud 
itmaybesold  on  execution  without  aniiu^nest  on  ite  T»)ne.  Howell  v. 
Woolfort.  8  DaU.  Rep.  7S. 
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thejmStA  ot  franda,  and  requires  a  deed,  or  Dote  in  wri- 
tjrf^of  Uta  aale,  signed  by  the  sherifil*  In  some  of  the 
gftntham  states,  as,  for  instance,  in  Georgia,  Alabama,  and 
Mississippi,  the  sales  are  required  to  be  at  the  court  faooe 
of  the  county.  In  the  New-England  states,  mth  the  ex- 
ception of  Rhode  Island,  the  sheriff's  official  return  of  the 
proceedings  under  the  execution,  constitutes  the  title  of  the 
creditor,  as  does  the  sheriff's  return  of  the  inquisition  upon 
the  rhgit  in  England,"  and  no  deed  ia  eiecuted,  for  the 
title  rests  apan  matter  of  rei^ord.  In  New-York,  the  judg- 
ment or  decree  is  a  lien  on  the  real  estate  of  the  debtor 
from  the  docketing  of  the  same,  and  it  affects  equally  his 
after-acquired  lands,  with  the  exception  of  mortgages 
taken  at  th^  time  of  purchasing  the  after-acquired  lands, 
for  the  seciiri^  of  the  purchase  money."  There  is  a  great 
diversity  of  practice  in  the  diffaent  states  on  this  point 
In  the  eastern  states,  as  Maine,  New-Hampshire,  Massa- 

Ichosettfl,  Rhode  Island,  Connecticut,  and  Vermont,  the 
jodgment  is  no  lien,  and  the  lands  are  not  bound  until  exe- 
cution inued ;  bat,  as  a  substitute  for  this  apparent  want 
of  doe-  protection  to  the  creditor,  the  land  may  be  attach- 
ed, in  the  fint  instance,  on  mesne  process.  In  Kentucky 
and  Missistdppi,  lands  are  only  bound,  tike  chattels,  from 
thedelivery  of  the  execution.  In  Pennsylvania,  the  judg- 
m&it  n  a  lien  on  the  lands  owned  at  the  time  by  the  debtor, 
but  it  does  not  bind  after-acquired  lands  nntil  the  exectt- 
lion  has  issued.  This  distinction  is  established  by  the  de- 
cision in  Calhoun  t.  Snider,^  in  whidi  the  antiquity  and 
authority  of  the  rule  of  the  English  common  law,  that  a 


a  Simondsv.  Cattin,  3  Cuintt'  Rtp.  BO.  Bsrnej  v.  PattersoD, 
ft  Harr.  if  Johiu.  182.  The  JV.  Y-  Rmiied  SUitulei,  vol.  ii.  374.  re- 
i|uirc  a  regular  convejuiM  IVom  the  eberilF. 

b  Den  v.  Abiiig>don,  Doug.  Rep.  ATS. 

•■  JV.  Y.  Rmittd  SlatuU*.  vol.  ii.  iflS.  me-  !)A      Piid.  ft.sn.  Rfc.  S. 

rf  8  Blrm^i't  Rep.  135. 
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jadgnwnt  binds  after-acquired  lands,  hu  been  abfy  qaes- 

JtioDed,  thou^,  I  thbk,  not  BuccessfbUy  shaken.  Tbe  dis- 
tinetion  taken  in  Pennsylvania,  would  seem  to  exiat  thoia 
tbe  Btatea  of  Vii^ia  and  Illinois.  There  is  another  and 
peculiar  distinction  taken  in  North  Carolina.  LwMk  aie 
bdd  to  be  bound  from  the  judgment,  prorided  tbe  crediiar 
flvea  oat  an  elegit,  but  they  ore  only  bound  by  ezactitioB 
if  tbe  creditor  elects  to  sell  the  laitd  by  Jteri  fadax.'  Tbe 
jD^mnitbeco^g^^jSB^HAompletely  as  in  N«w-¥oii. 
in  Uie  states  ol  New-Jersey,  Delaware,  MarylmKL  (ft»o.  _ 
Indiana,  Missouri,  Tennessee,  South  Carolina,  (reorgis. 
Alabama,  and  Loaisiana.  The  lien,  after  all,  lunoont 
only  to  a.  securi^  agaiost  subsequent  purchasers  utd  in- 
cnmbrancera ;  for  the  Master  of  the  Rolls,  in  Brace  t. 
Dvcheat  of  Marlborough^  said,  it  was  neither  jug  n  rt. 
notjtu  ad  rem}  and  though  the  judgment  creditor  sfaodd 
release  all  his  right  to  the  land,  he  might  afterwards  extend 
it  by  execution. 

In  Ney-Yock.Jlifajatoiiat  of  a  person  holding  a  coo- 
traciTor  the  purchase  of  land,  is  not  bound  bya  judgmeBt 
or  decree,  and  is  not  to  be  sold  on  execution.  Tbe  remedy 
by  tbe  creditor  against  such  an  interest  rendiDg;  in  his 
debtor,  is  by  bill  in  chancery ;  and  the  interest  may  be  sold 
under  a  decree  for  that  purpose,  or  transferred  to  tbe  cre- 
ditor in  such  manner,  and  upon  such  terms,  as  to  the  coorl 
shall  seem  just,  and  moat  conducive  to  the  interest  of  tlie 
parties.* 

When  we  consider  how  reluctantly  and  cautiously  real 
property,  in  England,  has  been  subjected  to  the  process  of 
execution,  and  how  reasonable  it  is  that  provision  should 
be  made,  as  well  on  account  of  the  interests  of  creditors. 


I  Jones  v<  Edmonds,  2  JVurplti/,  43. 
■tiP.  ff'm#.491. 

'  .V.  r.  Rrvifil  SM'ifn.vn],  i.  744.  bpc.^. 
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of  the  condition  of  the  debtor,  against  precipitancy, 
id  Bscrifices,  and  iron-hearted  speculation  at  sberifia' 
lei,  there  will  appear  to  be  no  just  ground  to  complain 
•f  this  branch  of  our  American  remedial  juiisprudence. 

If  the  jMsraonal  estate  of  a  testator  and  intestate  be  in- 
sufficiyKto  pajr  his  debts,  the  executor  or  administrator, 
as  Un  case  may  be,  is  authorised  to  sell  so  much  of  the 
lyw  estate  as  shall  be  requisite  to  pay  the  debts.    This  is 
done  in  the  several  states  under  the  directioa  of  the  Court 
of  Probates,  or  other  court  having  testamentary  jurisdic- 
tion ;  and  the  title  so  conveyed  to  the  purchaser  will  vest 
in  him  all  the  right  and  interest  which  belonged  to  the  tes- 
taU}r,  or  intestate,  at  the  time  of  his  death.     The  proceed-H 
iagB,^in  such  cases,  depeofl  uponloca^  laws  ;  and  in  New-B 
York  in  particular,  they  are  specially  detailed  in  the  revised! 
statutes,  with  cautious  provisims  to  guard  against  irregu-| 
Imtf  and  abuse.*  I 


a  JV.  T.  BemtdStalutu,  mL  ii.  89—113. 
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OF  TITLE  BY  DEED. 


Apuxchasx,  in  the  ordinary  and  popular  acceptation  of 
the  term,  is  tbe  tratunaissiot)  of  property  from  one  peraon 
to  another,  by  their  Toluntary  act  and  agreement,  founded 
on  a  Taluable  consideration.  But,  in  jadgment  of  law,  it 
is  the  acqaisition  of  land  by  any  lawfiil  act  of  the  party,  in 
contradistinction  to  acquisition  by  operation  of  law  *,  and 
it  includes  tiU^b^Jgg^,  title  bv  matter  of  f^cord.  and  tif' 
by  deviae.* 

1.  Of  the  kittmy  rf  the  Zoui  of  edietuUum. 

The  alie^tuu^sfr^pnpii^  is  among  the  earliest  sugges- 
tions flowing  from  its  existence.  The  capacity  to  dispose 
of  it  becomes  material  to  the  purposes  of  social  life,  as 
soon  as  pn^rty  is  rendered  secure  and  valuable,  in  the 
progress  of  nations  from  a  state  of  turbulence  and  rude- 
ness, to  order  and  refinement  It  is  stated,  by  very  respec- 
table authorities,  that,  in  the  time  of  the  Anglo-Saxons, 
lands  were  alienable  either  by  deed  or  by  will.  When 
conveyed  by  charter  or  deed,  RlS^mvariiMMgwshed  by 
the  name  of  boc,  or  booUtatdt  and  the  other  kind  of  land 
called  foldand,  was  held  and  conveyed  without  writing." 
But  this  DotioD  of  the  free  disposition  of  the  land  among 


a  LUl.aet>.lt.    Co.  Litt.ibid. 

b  fFrighlottTtavm,lM.aiAe.  Btevt't  HUC.t^UuEnglUh  Law, 
voL  i.  p.  6.  10,  11.    Sftiman  on  Aixb,  ch.  5.     ibid,  on  Dttdi  and 
OarttrM,  b.  7.  c.  1 .     3  Blackt.  Com.  375. 
Vol.  IV.  55 
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the  Saxons,  miut  be  understood  ia  a  very  qoalified  Most^ 
and  the  jua  dupamettdi,  even  at  th^  day,  was  subject,  is  H 
is  in  ev&j  coanlry,  and  in  every  stage  of  guciety,  to  tbe 
reatraints  and  modificatioiis  suggested  by  conveoieDce. 
and  dictated  by  civd  institutioos.*  It  was  reserred,  ho»- 
ever,  to  the  feudal  pc^cy,  to  impose  restraints  apoa  uk  <i- 
joymeot  and  circulation  of  landed  property,  to  an  eiteil 
then  unprecedented  in  the  annals  of  Europe.  There  nw 
checks  (though  they  were  comparatively  inconsidenblti 
ia  favour  of  the  heir,  v^too  the  alienation  of  laud  aoraoe 
the  JflWB,  Gre^,  and  Romans.  The  feudal  reathctioiB 
were  vastly  heavier,  and  founded  on  di&errat  poUcj.  TiK^ 
•rose  partly  in  bvonr  of  the  heir  of  the  tenant,  foi  the  li* 
of  fei^  woold  not  allow  the  vassal  to  alien  the  p>l^ 
feud,  even  with  the  consoit  of  the  lord,  without  the  coo- 
sent  of  the  heirs  of  the  paternal  line.^  But  the  Kstiu' 
arose  principally  from  favour  to  the  lord  of  the  fee.  °^ 
was  coDsidered  as  having  a  strong  interest  in  (he  atHUlx^ 
and  fidelity  of  his  vassal,  and  it  was  deemed  to  be  *  g^"'  | 
hardship,  and  repugnant  to  the  entire  genius  of  the  w0 
system,  to  allow  the  land  which  the  chieftain  has  gi^  ^  I 
one  family,  to  pass,  without  his  consent,  into  the  poeessimi 
of  another,  and  to  be  transferred,  perhaps  to  an  eamj<  <" 
at  least  to  a  person  not  w^  qualified  to  perform  tbe  «^ 
engagements.  The  restrictiiHu  were  perfectly  in  u^ 
ance  with  the  doctrine  of  feuds,  and  proper  and  eip^^' 


n  Tbe  alienation  or  boclaitd  was  prohibited  by  a  hw  of  ^^'^1 
A  ^Jescended  Urotn  one's  snceetoM,  aad  the  ancestor  bad  inpti^  ""^ 
cMuUioD.  L,L^J^a^,cb.S^.  Z<mi&(inf<.dnA.  p.31.  ^^ 
Spelman  says,  that  boelaiid  wkb  hereditary,  and  could  not  be  cafjf 
(rtHD  the  heir  without  his  consent,  thoogfa  that  reatiictia)  '"'''''^ 
removed ;  nor  could  It  be  devised  by  wilL  It  w«s  the  /oW*^  "* 
waa  alienable  and  deTieable,  and  was  in  the  nature  ofalio^'''^ 
perty. 

ft  Feud.  lib.  2.  tit.  30. 
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ID  refereiice  to  tbat  Byatepi,  and  to  that  ayatem  only.  The 
whole  feudal  eetabliahnieiit  proved  itaelT  eveotnally  to  be 
iocoDsiatent  with  a  civilised  apd  pacific  state  of  society ; 
and  wherever  freedom,  commerce,  and  the  arts,  penetra- 
ted and  shed  their  benign  influence,  the  feudal  faJtvic 
was  gradually  undermined,  and  all  ita  proud  and  ttately 
columna  were  auccetaively  prostrated  in  the  dust. 

The  history  of  the  gradual  decline  of  the  feadal  re- 
straints in  England,  upon  alienation,  from  the  re^  of 
Henry  L,  when  the  earliest  innovations  were  made  upon 
them,  down  to  the  final  recovery  of  the  full  and  free  exer- 
cise of  the  right  of  disposition,  forms  an  interesting  view 
of  the  progress  of  society,  ^me  notice  of  this  subject 
was  taken  in  a  former  volume  ;*  and  though  the  feudal  re- 
strictions upon  alienations  never  followed  the  emigration 
of  our  ancestors  across  the  Atlantic,  we  may  well  pauae  a 
moment  upon  this  ancient  learning.  Our  sympathies  are 
naturally  excited,  in  a  review  of  the  subtle  contrivanc^t, 
Ihe  resolute  struggles,  the  undiverted  perseverance,  and 
final  and  complete  success,  which  accompanied  the  efforts 
of  the  English  nation,  in  the  early  periods  of  their  history, 
to  break  down  the  stem  policy  of  feudal  despotism,  and  to 
regain  the  use  and  control  of  their  own  proper^,  as  being 
one  of  the  inherent  rights  of  mankind. 

The  first  step  taken  in  mitigation  of  the  rigours  of  the 
law  f^  feuds,  and  in  favour  of  voluntary  alienations,  was 
the  countenance  given  to  the  practice  of  subinfeudations. 

Thpy  WTjTf    pnlffril.t,^  ^n  i-inAf  thcT  /^U Uftl  ii|UlU    ■£«•»- 

tion,  and  consisted  in  carvingouIfKiflldhtl  tif  lUti  ftef 'tvlie  - 
held  01  me  vassal  by  the  same  tenure  with  which  he  held 
of  the  chbf  lord  of  the  fee.    The  alienation  prohibited 
by  the  feudal  law,  all  over  Europe,  was  me  suliiili'iuliAII  Ul'-> 
a  new  feudatory  in  the  place  of  the  old  one ;  but  subiofeu- 
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datien  wbb  a  fet^awnt  by  tha-ian—W^iJiflLLflLhimdt 
Tbe-airchawr  Decame  to  yaBaal,  and  the  vendu  still  cob> 
tioued  liable  to  tbe  cbief  lord  for  all  the  feudal  oblig*- 
tiom.  Subinfeudations^  vsre^^Dcouraged  bjr  the  subor- 
dtnate  fe33BRMlB;^"f)efcauBe,  they  contributed  tothorown 
power  and  independence ;  but  they  were  found  to  be  inju- 
rious to  tbe  fruita  of  tenure,  such  as  reliefs,  inarnage,aod 
wardships,  belonging  to  the  paramount  lords.  Alioiiuw 
first  became  prevalent  in  cities  and  borougha,  where  tbe 
title  to  lands  and  houses  was  chiefly  allot^,  aod  wime 
tbe  genius  of  commerce  dictated  and  impelled  a  moie  fiee 
and  hberal  cin»ilation  of  property.  The  cruiadeabad  an 
indirect,  but  powofiil  influence  upon  ahenaiion' oFiaud, 
as  those  who  engaged  in  that  wild  and  romantic  enterpriK, 
ceased  to  place  any  value  upon  the  inheritances  which 
they  w^e  obliged  to  leave  behind  them.  A  law  of  Henrfl 
I,  relaied  the  restraint  as  to  purdiaaed  lands,  while  it  re-l 
taineditasto  those  which  were  ancestral.*  Inlhetiaei 
of  Glanville,"  considerable  relaxations  as  to  the  dispoiitioii 
of  real  property  acquired  by  purchase,  were  toteraled. 
Conditional  fees  had  been  introduced  by  the  policy  of  io- 
dividuals  to  impose  fiirther  restraints  iqion  alienaboni 
but  the  tendency  of  public  opinion  in  its  favour,  in- 
duced the  courts  of  justice,  which  had  p&Ttak«i  of  the. 
same  spirit,  to  give  to  conditional  foes  a  constructim  incon- 1 
sistent  with  their  original  intention.  This  led  the  (eudtl 
aristocracy  to  procure  from  Parliament  the  statete  Df 
JDmj^fiUS  Edw.  I.,  which  wag  intended  to  checfc  the  jnm- 
\cial  construction,  that  bad,  m  a  great  dc^riee,  disduiged 
■the  conditional  fee  from  the  limitation  imposed  by  the 
'grant.     Under  that  statute, .^es  conditional  were  chMjcd 

resorted  to,  and  adopted  by  the  courts,  to  elude  tbe  mtail- 


a  Lanibard'i  Arch.  p.  S03. 

h  Lib.  7.  cb.  I.  and  see  vol.  iii.  406. 
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meot,  and  defeat  the  policy  of  llie  statute,  by  meeos  of 
the  fiction  of  a  common  recoveiy,  has  been  already'  alluded 
to  in  a  former  part  of  the  present  volume.* 

Th,  -^l^yi-  »f  o»u,  F«)p/«r^^  \n  EAo.  I.,  finally  and 
permanently  eatabhshed  the  fre^  pght  of  alienatioii  bV  ihU 
sub-va3Bal,  witnoni  tne  lorH'a  rn^fipnf :  hut  it  hrokft  down 
su^gl^^mibgns,  which  had  already  been  cnecked  b}  iuu^  nu 
carta ;  and  it  declared,  that  the  grantee  should  not  hold 
the  land  ot  bia  immediate  feoffor,  but  of  the  chief  lord  of 
the  fee,  of  whom  the  grantor  himself  held  it.  The  impor- 
tance of  that  provision  to  tlie  feudal  lord,  was  th^UUU!  uf  ■ 
its  being  enacted  ad  inttantiam  magnatum  regni,  as  the 
statute  itself  admits.  The  power  of  involuntgry  aliena- 
tion, by  rendering  the  land  answerable  by  attachment  for 
debt,  was  created  by  the  statute  of  Wett,  2.  13  Edw.  I. 
ch.  18.  which  granted  the  elegit;  and  by  the  statutes  mer- 
chant or  staple,  of  13  Edw.  I.,  and  27  Edu>,  III.,  which 
gave  the  extent.  These  provisions  were  called  for  by  the 
growing  commercial  spirit  of  the  nation.  To  these  we 
may  add  the  statute  of  1  Edw.  III.  taking  away  the  forfei- 
ture on  alienation  by  the  king's  tenants  in  capite,  and  sub- 
stituting a  reasonable  fine  in  its  place ;  (and  which  Lord 
Coke  says,^  was  only  an  exposition  of  taagiia  carta  ;)  and 
this  £^ves  us  a  condensed  view  of  the  prt^ress  of  the  com- 
mon law  right  of  alienation  from  a  slate  of  servitude  to 
freedom.'  * 


aVideiupra,p,  11—13. 

b  S  Hut.  66. 

c  These  Hucca«mvepetiodein  tbeprog^ressoftbeltwof  aliemtioo, 
UMj  be  found  distinctly  aod  iiill;  stated  in  detached  puts  of  Reevu' 
Hittory  of  tht  EngUih  Late ;  but  t  more  entire  and  better  view  of 
the  history  of  the  English  law  of  ilienAtion,  is  to  be  seen  in  SaUimm'* 
HiiloriaU  TVeatite  on  the  Feudal  Lam,  sec.  15  and  16,  and  in  Dal- 
rympte't  EMtay  on  Feudal  Properb/,  ch.  3.  The  latter  unites  with  it 
a  history  of  the  recovery  of  the  right  of  abenation  in  ScoUaiid.  Tbe 
subject  ig  also  sketched  by  Sir  William  RIackstone,  in  his  Ommatta- 
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2,  Cfthe  purchate  of  pretended  t^s. 


and  He 


■ona  ot  unsound  mind,  an^n&gy,  and  1 -_ 

t]iBd  to  any  estate  of  interett  in  land,  na^aBe^Kesame  at 
baijlyaiui'tj^  uuAi^  UW  (BgllMllUHlj IHMAHBfetl  RylaiT'T^ 
iBT^TncipIedSJSe^fflWTrS^TWOTWBBSriSBiiiaf*,' 
and  I  preaiune  it  is  the  general  doctrine  thiouglKHit  the 
United  States.  In  no  other  part  of  the  civilized  worid  ii 
land  made  such  an  article  of  coramorce,  and  of  sucb  in- 
cessant circulation ;  thou^  it  is  Bud,  that,  in  England, 
bouaes  and  lands  bare  now  become  common  means  o(  in- 
veatment,  and  circulate  from  owner  to  owner  with  udqnuI 
and  startling  rapidity.  There  is  one  chect  to  the  power  of 
alienation  of  a  right  or  ml^St^nSSS^aken  &t>iii  the 
statute  of  3:2  Bm.  VIII.  c  9.  "gftiyf  yJ'j'y  pretmded 
titles ;  and  a  pretended  title,  within  the  purview  of  the 
common  laH^,"l9  HJlBii.  uul  person  lays  claim  to  land,  oS 
which  another  is  in  possession,  holding  adversely  to  the 
claim."  Every  grant  of  land.  CTcept  as  a  release,  is  Twd, 
if,  at  the  time,  the  laJadg  are  in  the  actual  ptafcasKT^ 

the  grantor.    This  principle  has  always  hvea  recwved  as 


riei,  (vol  ii.  S87 — 990.J  with  his  usual  fblicit;  of  e: 
u  light];  touched  in  JUillar't  Hulorical  Hoe  <f  the  EitgHA  C 
flMtii,  &  work  of  grca.t  aagacit;  uid  juatness  of  reflection,  but  detti- 
tata  of  true  precidon  snd  bccutbc;  in  deUil.  Thus,  on  the  very 
poiiit  before  ua,he  oDlyBByBiiiirelatioatotbe  Ad^Io-Soxod  times,  tbat 
"no  person  wu  understood  10  have  a  right  of  sqouidering  hda  Iw- 
tnne  to  the  prejniliee  of  hia  nearest  relatioDB."  This  is  looto  in  the 
fl^ctreme ;  and  yet  for  thii  puaage  be  refen  to  a  law  of  Alfred,  wfcidi 
givea  UH  the  exact,  and  a  ftr  difierent  regulation,  and  which  law  wis 
mentioned  in  a  preceding  note. 

a  Vol.  LT19.  see.  S,  9, 10. 

A  HontnTue,  Ch.  J.  in  Partridj^  v.  Strange,  1  Phwd,  R^p,  SB.  i. 
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fiettlatt  law  in  New- York,  and  it  has  beeo  reoently  iDcorpo- 
rated  into  the  revised  statutes.*  But,  even  in  such  a  caie, 
Mlhe  daimaat  is  allowed,  by  the  BUtute,  to  execute  a  valid 
Unortgagc  of  the  lands,  which  has  preference  from  the  tim« 
llaf  recording  it,  over  subsequent  judgments  and  mulgages, 
Mand  binds  the  lands  from  the  time  of  recovering  ] 


The  ancient  pQ^oy  ^jyjpch  protAited  the  sale  of  pretend- 
ed titles,  and  held  a  conveyance  to  a  third  person  of 
lands  held  adversely  at  the  time,  to  be  an  act  of  mainte- 
nance,  was  founded  upon  a  state  of  society  which  doet 
not  exist  in  ^s  country.  A  right  of  entry  was  not  assign- 
able at  common  law,  becaase,  said  Lord  Coke,''  "  undef 
colour  thereof  pretended  titles  might  be  granted  to  great 
men,  whereby  right  might  be  trodden  down, and  the  weak 
oppressed."  The  repeated  statutes  which  were  passed  in 
the  reigns  of  Edw.  I.  and  Edw.  III.  against  champerty 
and  maintenance,  arose  from  the  embarrassments  which 
attended  the  administration  of  Justice  in  those  turbulent 
times,  from  the  dangerous  influence  and  oppression  of  men 
in  power.  The  statute  of  33'.ffen.  VIII.  imposed  a  for- 
feiture upon  the  seller  of  the  whole  value  of  the  lands  sold, 
and  the  tame  penalty  upon  the  buyer  also,  if  he  purchased 
knowingly.  This  severe  statute  was  re-enacted  hterally  in 
New-York,  in  1788  -,  but  the  penal  provisions  are  altered  by 
the  NeohTork  Revittd  Statutet,'  which  have  abotbhed 
the  forfeiture,  but  made  it  a  misdemeanour  for  any  pertm 

I  to  buy  or  sell,  or  make  or  take  a  promise  or  covenant  to 
convey,  unless  the  grantor,  or  those  by  whom  he  claims, 
shd!  have  been  in  possession  of  the  land,  or  of  the  revw- 
sion  or  remainder  thereof,  or  of  the  rents  and  profits,  for 
the  space  of  a  year  preceding.    The  provision  does  not 
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apply  to  a  mortgage  of  tfae  lands,  dot  to  a  rdeaae  of  the 
aame  to  the  penon  io  lawfiii  pooeHioii.  It  Beenw  lo 
be  niuieces§arily  harah ;  but  it  is  to  be  obaeired,  thai  it 
<ra§  a  priociple    cooformable  to  the  whole  genioi  and 

(policy  of  the  conuDon  law,  that  the  gnmtor,  ia  &  con- 
veyance f^  land,  (ooleM  in  the  caw  of  a  nere  lele—e  to 
the  party  io  powowion,)  should  have  io  him,  at  the  time,  a 
right  of  poMCMJon.  A  feoffment  waa  void  without  fireiy 
of  aeiiin ;  and  without  poesenion  a  man  conkl  not  asake 
livery  of  seisin.*  This  principle  is  not  peculiar  to  the 
Eo^^jah  lew.  It  was  a  litDdamental  docliine  of  the  law  of 
feud*  on  the  continent  of  Europe.  No  feud  could  be  ctea- 
ted  or  transferred  without  investiture,  or  patting  the 
tenant  into  possession ;  and  ddivery  of  poanencion  is  stiB 
requisite,  io  H<^uid  and  Germany,  to  the  transfer  of  teal 
property."  It  seems  to  be  the  general  sense  and  usage  of 
mankind,  that  liiBttanilSnf^mi^Topeity  shook!  Dot  be  va- 
lid, unless  the  grantor  hath  c^wci^,  as  well  as  the  iotantioo, 
to  deliver  posseesion.  Sir  William  Blackslone  says,*  tbtt 
it  prevails  in  the  code  of  "  all  well  governed  natioos,"  tai 
possession  ia  an  essential  part  of  title  and  dcmunioa  o*v 
property.  As  the  conveyance  in  such  a  case  is  a  mere 
nulti^,  and  has  do  operation,  the  title  continues  in  the 

IgraDtw,  BO  as  to  enable  him  to  maintain  an  ^ectment 
upon  it;  and  the  void  deed  cannot  be  set  up  by  a  third  per- 
son to  the  prejudice  of  his  title.'  But  as  between  the  par- 
ties to  the  deed,  it  might  operate  by  way  of  estoppel,  and 
bar  the  grantor.    This  is  the  language  of  tfae  old  antbori- 


a  PcnUnr,  sec.  tSO. 

ft  Feudwn  r. 

'propTU  €kalMt'  i>iMMnia— fVudonM,  Ub.  I.  tiL  36.  fib.  t.  tit  X. 
Voa.  Om.  ad  Pond,  lib.  41.  tit.  1.  sec.  38. 

c  Gnn.  vol.ii,  311, 

d  Wimanu  v.  JackHin,  S  Joluu.  lUp.  489.    WohMtt  v 
a  Mat*.  Rtp.  418.    Brinley  v.  Whiting,  5  Pidc.  Bep.  348. 
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ties,  even  aa  to  a  deed  fowHled  on  diamperty  or  mainte' 
nance.* 

The  doctrine,  that  a  conTeyaooe  by  a  party  out  of  pos- 
setsion,  and  with  an  adveru  poaaesskm  against  him,  is 
void,  prevails  equally  in  Conaecticut,  Massachosetts,  Ver- 
mont, Maryland,  Virginia,  North  Carolina,  and  probabty 
in  most  of  the  other  states."  There  ore  other  ststet,  anch 
as  Pennsylvania,  Kentucky,  and  TesoesMe,  in  tvhioh  the 
doctrine  does  not  exist,  and  a  conveyance  by  a  disseiBee 
would  seem  to  be  good,  and  pass  to  the  third  person  aU  , 
his  right  of  possession,  and  of  property,  whatever  it  might 
be.*  I  am  not  particularly  informed  as  to  the  rule  on  this 
point  in  odwr  parts  of  the  Unioa. 

It  is  the  settled  doctrine  in  England,  and  in  New-Y<u-k, 

g  probably  in  most  of  the  other  states,  that  the  purchase 
nnd  pending  a  suit  concerning  it,  is  champerty,  and 
parehase  is  void,  if  made  with  a  knowledge  of  the  suit, 
not  io  consommatitw  of  a  previous  bargain.'  The 
statutes  of  West.  I.  c  39.  Weit.  2.  c.  49.  and  partioulwly 
the  statate  of  98  EAo.  I.  c  II.  est^khed  that  doctrnie, 
which  became  inoorpttfated  into  the  aNnmon  law.     The 


a  BM>.^t.Ftoffmetat,ji.i9.  Ptltkaberl,  J.  ia  SI  Hmt.f'lU.,fo. 
23.  b.  t4. «.  G).  LiU.  3SS.  Beatnoimil,  J.  in  Cro.  E.  4A5.  Biwi. 
b.  I.  c.  8A.  Bec3. 

i  la  CoDoecticut,  b;  the  colony  act  of  1727,  the  wllsi  forfeits  half 
tbe  Tslne  of  the  tand.  In  Huaochiuetta,  tbe  penalty  in  the  statute 
of  32  Hen.  VIIL  hu  never  been  adopted,  though  the  principle  of  the 
cottunon  law  is  aeeumed  that  guch  a  conTefance  is  void.  5  Ftdc  Rep, 
348. 

e  Stoererv.  Wfaitinaa,6iMM«y'iit«p.  4W.  AUridife  v.  Qncaid, 
Ad  of  Tanneewc.  1805,  c  11.  SZaUati.SBS.  UntU  17»8,  a  dsed, 
ooo^Tiof  land  in  tbe  advene  poaaeanon  of  aBotbar,  vm  veid  by  the 
law  of  Kentuckj. 

d  Jackaon  v.  Ketchum,  8  Johnt.  Sep.  479.  Mr.  Dane  saya,  there 
ia  no  statute  on  the  subject  in  Haaaachusetts,  but  that  champerty  is 
an  oflence  in  that  state  at  common  lew. — Daat'i  Ahr.  vol.  vi.  741. 

Vol.  IV.  56 
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uibfltance  of  thoBc  irtatutes  was  taade  part  of  Oie  rtatuK 
taw  of  New-York  in  1788 ;  and  by  the  Neu>-York  Rerttm 

§f,»  to  take  a  conveyance  of  land,  or  of  any  mterwl 
,  from  a  pereon  not  in  posaessioD,  while  the  iaad  a 
ject  of  controTeny  by  snit,  and  with  knowledges. 
,  and  that  the  grantor  was  not  in  poaaewion,  m  de- 
to  be  a  misdemeanour.  The  same  principle  thji 
would  render  the  purchase  of  a  [ffetended  tiUe  void,  wotM 
apply,  with  much  greater  force,  to  a  purchase  while  ite 
title  to  the  land  was  in  actual  litigation. 

3.  Of  tiw  fbif.  execution  cf  adeed. 

/f  A  deed,  "duly  executed,  must  be  written  on   pap«  « 
parchment,  and  signed,  sealed,  delivered,  and  recorded. 

(l.'^ffTu  deed  mutt  be  m  writing,  and  tigned,  and  saded. 
jnfelew  requires  more  form  and  solemnity  io  the  cm- 
Msaofi  of  land,  than  in  that  of  chattels.  Thn  ariKs 
"..  ^Tom  the  greater  dignity  of  the  freehold  in  the  eye  of  the 
ancient  law,  and  from  the  light  and  transitory  nature  of 
persomU  property,  which  enters  much  more  deqily  into 
comm^ce,  and  requires  the  utmost  facility  in  its  inoessanl 
circulation.  In  the  early  periods  of  English  history,  the 
conveyance  of  land  was  usually  without  vmting,  but  it  was 
accompanied  with  overt  acta,  equivalent,  in  point  of  fw- 
mality  and  certainty,  to  deeds.  As  knowledge  increased,! 
conveyance  by  writing  became  more  prevalent;  and,  finalty:! 
by  the  statute  of  frauds  and  perjuries  of  29  CharUi  II..J 
all  estates  and  interests  in  lands,  (except  leases  not  ex- 
ceeding three  years,]  created,  granted,  or  assigned,  b; 
(livery  and  seisin  only,  or  by  parol, and  not  in  writing,  and 
signed  by  the  party,  werededared  to  have  no  greater  f<H« 
or  effect  than  estates  at  vritl  only.  This  statute  [xovisioB 
has  been  either  expressly  adopted,  or  assumect  as  law, 


%  VoLii.  eei.aec.  S. 
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throughout  the  United  States.  In  New-York  it  has  been 
enacted,  in  every  auccessive  reviBion  of  the  statutes ;  and 
in  the  last  revision  it  is  made  to  apply,  not  onlj'  to  every 
estate  and  interest  in  lands,  but  to  every  trust  or  power 
concerning  the  same ;  and  the  exception  as  to  leai 
confined  to  leases  for  a  term  not  exceeding  one  year, 
the  provision  does  not  apply  to  trusts  by  implication, 
operation  of  law.*  Nor  is  a  parol  promise  to  pay  for  the 
improvements  made  upon  land,  within  the  statute  of 
frauds.  They  are  not  an  interest  in  land,  but  only  another 
name  for  work  and  labour  bestowed  upon  it''  So,  a  sale 
for  a  crop  of  growing  potatoes,  has  been  held  not  to  be 
such  a  contract  for  the  sale  of  any  interest  in  land,  as  to 
require  a  writing,  within  the  statute  of  frauds.' 

The  common  law  went  further  than  this  provision  in  the 
statute  of  frauds.  It  is  deemed  essential,  in  the  English 
law,  to  the  conveyance  of  land,  that  it  should  be  by  wri* 
ting  gedled  and  delivered ;  and  though  s  corporation  can 
do  almost  any  business  of  a  commercial  nature  by  a  reso- 
lution without  seal,  yet  the  conveyance  of  land  is  not  one  [ 
of  the  excepted  cases,  and  they  cannot  convey,  or  mort- 
gage, but  under  their  corporate  seal.'  Deeds  were  origi- 
nally called  charters,  and  from  the  time  of  the  Norman 
conquest,  the  charter  was  authenticated  by  affixing  to  it  a 
seal  of  wax,  and  it  derived  its  validity  from  the  seal.     The 

I  statute  law  in  South  Carolina,  requires  the  conveyance  of 
all  freehold  estates  in  land,  to  be  by  writing,  signed,  sealed, 
and  delivered,  or,  in  other  words,  to  be  conveyed  by  deed. 
The  statute  law  in  Virginia,  and  Kentucky,  requires  the 
same  thing  as  to  all  estates  or  interests  in  land  exceeding  a 
term  of  five  years ;  and  the  statute  law  in  Rhode  Island, 


a  jr.  T.  Setited  Snoidtt,  voL  ii.  134.  see.  6. 
b  Lower  v.  Winters,  7  Couen'i  Rep.  863. 
c  Evans  v.  Roberts,  6  Barme.  Sr  Creu.  8S9. 
d  London  Waterworkii  v.  Bai]ey,4  Bingkam, '. 
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01  to  artatei  meeeding  r  term  far  one  year.  These  isyn- 
baUynnilar statute  provinMis  in  otlwrBtstes;  andwfaat 
hliere  IB  not,  tke  geaermi  role  of  the  oommon  law,  that  the 
Iceavfljrance  of  laad  niu§t  be  by  deed,  is  «k^>ted  and.  M- 
flowed,  with  the  oxcqitioD  of  Louinuu,  wkere  bbIo  of 
lland  an  made  by  wn^g  only,  sod  must  be  registered  ia 
■  the  office  of  a  ootaiy.*  It  had  been  ac^dged  in  New- 
York,  io  1814,''  tiiat  a  conTeyance  of  a  freeb<dd  estate 
■uil  b«  by  deed,  or  a  writing  under  seal,  and  the  deciBia 
.  was  fiuDded  upon  the  doetnne  of  the  EngiUrii  coomoa 
kw.  Tbe  revised  ■tnt-tM'  h.«  «^np««l  thy  mitj  bf  if 
ckitiigv  that  erery  grant  ia~fee,  or  of  a  freehold  eatale, 
niiat  be  sobscribed  and  sealed  by  the  graotot,  or  his  ImU 
agent,  and  either  duly  acknowledged  previona  to  ita  defi> 
very,  or  be  alteeted  by  at  least  one  witness. 

A  deed  is  an  instrument  in  writing,  upon  paper  <H-parcb- 
meaC,  between  parties  aUe  to  contract,  and  doly  sealed  asd 
wivered.*'  As  a  seal  is  requisite  to  a  deed,  the  il^nitioD. 
tnd  the  character  of  it,  are  well  settled.  The  cobmbmi  law 
intended,  by  a  seal,  an  impression  apon  wax  or  wadir, 
or  some  other  teoacions  substance  capable  of  bei^g  isi- 
prened.  Acowding  to  Lord  Coke,  a  seal  is  wax,  with  aa 
imtH-eadon — tigillum  ett  cera  iapresta,  qma  eera  tme  »- 
pmtume  not  est  ugiJktm.'  Tbe  eommoa  law  dofis^ick. 
of  a  seal,  and  the  use  of  rings  and  signets  for  tbat  pvr- 


a  CMl  Coit  if  Louiiiima,  irt.  MIS.  M17. 

h  Jadnon  v.  Wood,  is  Jolm*.  It*p.  73. 

c  jr.  T.  Btnud  SlatvUt,  vaLi.T3S.MC  m. 

d  Ca.  Litt.  35.  b. 

s  Shut,  169.  Tbia  definition  of  Lord  Cok«ii<appoiled  byalltbf 
ancient  ftathoiities.  See  PerJUiu,  sec  134.  Bn.  tit.  FacU,  17. 3D. 
Liglitfoot  utd  Butler's  case,  S  £«m,  21.  fn  public  and  notsiial  io- 
struioentB,  the  seal  <»  impresson  ia  uauklt;  made  on  the  papsr.  *oi 
withsocb  force  as  to  give  tenuis  to  tho  impreaHon,  and  to  leave  the 
•character  of  the  aeal  upon  if. 
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pose,  and  by  way  of  signalura  asd  Mithentieiljr,  10  coiro- 
bonted  by  the  tHagea  wkd  recwib  of  aU  antiquitjr,  Mored 

I  and  profane.*  In  the  «a»tera  states,  seaKog,  ia  the  ooBi- 
moB  law  nnae,  ia  requisiM  i  b«t  in  the  soatbeao  and  wea- 
tentatates,  from  New-Jersej'  iBclwive,  the  unpresBioa  opaa 
wax  baa  been  diiused  to  luch  an  extent,  aa  to  induott  tbe 
ooarta  to  allow  a  flourieb  with  the  pen,  at  the  end  of  ^ 
name,  or  a  circle  of  ink,  or  snoU,  to  be  a  YaJid  substitate 
for  a  seal."  This  ia  destroying  the  character  of  seabr  audi 
it  is,  in  effect,  abolishing  tlieiii,  and  with  tb«B  the  defini- 1 
tion  of  a  deed  or  specialty,  and  all  dktinctioa  between  f 
writings  sealed,  and  writiogs  not  sealed.  Whetfaarlaadl 
drauld  be  conveyed  by  writing,  signed  by  the  giwitor 
<MUy,  oc  1^  writing  signed,  sealed  and  ddivered  1^  the 
grantor,  may  be  a  proper  subject  for  municipal  regulatioB. 
But  toabdish  the  we  of  seals  by  the  substitute  c£  a  flou- 
rSCrnETpen,  and  yet  contuue  to  call  the  iofltruBMnt 
which  baa  sodi  a  auhatitute  a  deed,  or  whtiog,  aealed  and 
delivered,  within  tbe  purview  of  the  commcm  or  the  sta- 
tute taw  of  the  land,  seems  to  be  a  miaoomer,  aad  ia  of 
much  more  qaestiooaUe  import.  In  New-¥ork  tha  seal 
retains  its  on^al  definition  and  character.^ 


a  GcMtif,  ch.  zxxviu.  v,  18.  faorfw,  cb.  xxnii.  v.  11.  EMur, 
uh.  TiiL  T.  8. 10.  JarcMMh,  cb.  xudi.  V.  10,  11.  Cktro,  .acad.(i. 
LueaL  4.  26.     ttemea.  Elem.  Jur.  Cmi.497. 

b  Force  V.  Cnlg,  3  Hakted'*  Rep.  S72.  Aleunder  v.  Jvamaa, 
5  JBtNn«y'«  Btp.  9S8.  Tempto  v.  IjagvooA,  1  Wtuh.  R^.  4i.  But 
in  ViTffioia,  there  most  be  eridence  of  an  intention  to  lubstitnte  tbe 
scroll  for  *.  eeftL  1  Mv\f.  487.  And  it  is  nodentood  tbst  tbe  scrall 
is,  by  atitnte,  in  Delaware,  Virginia,  UUnoi«,  Uinoiiri,  and  Tennev- 
«ee,  made  tantamount  to  an  actual  seal. 

e  Wan«n  v.  Lyncfa,5  Jofttu.  Sep.  939.  Mr.  Griffitb,  the  author 
of  the  "  Annaal  Law  Register  of  tbe  United  StMes,"  and  to  whom 
tbe  public  have  been  bo  nmeb  indebted  for  that  Teiy  naefiil  pnblica- 
tbn,  baa,  in  a  note  to  vol.  iv,  p.  iSOl,  urged  the  expediency  oranbati- 
tiiting  tbe  scrol)  Ibr  tbe  seal,  by  aennble  and  forcible  obeerrations, 
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(3.)  hmvttbeddieered. 

Deliver;  is  another  inodent  eaaential  to  the  due  ffiieoi- 
tJon^  a  deed,  for  it  tafcea  eOect  only  Irom  the  detirery. 
Tbe  deed  may  be  delivered  to  the  party  himself  to  irtt«D 
'Jt  is  made,  or  to  any  other  person  uithorized  by  him  to  re- 
ceive it  It  may  be  delivered  to  a  strange  aa  an  etcnm, 
which  means  a  coDditioaal  dehvery  to  the  stranger,  to  be 
kept  by  him  uotiJ  certain  conditions  be  performed,  and 
then  to  be  delivered  over  to  the  grantee.  Until  tbe  coodi- 
Ikion  be  performed,  and  the  deed  delivered  over,  the  estate 
\Vo^  not  pass,  but  remains  in  the  grantor.*  Genera]ly,ao 
escrow  takes  ellect  from  the  second  delivery,  and  is  to  be 
c<Hisidered  as  the  deed  of  the  por^  from  that  time ;  bu 
this  genwal  rale  does  not  a^ly  when  justice  requivea  a  re- 
sort to  Sctbn.  The  relation  back  to  the  first  deUvray,  sol 
as  to  give  the  deed  effect  from  that  time,  is  allowed  iiJ 
cases  of  necesnty,  to  avoid  injury  to  tbe  operation  of  Ota 
deed,  from  events  hi^pening  between  tbe  first  and  sqcodJ 
deUvery,  ThuS]  if  the  grantor  was  a  feme  sole  when  sM 
I  ezecuted  the  deed,  aSxl  she  married  before  it  c«ased  to  be  an 
I  escrow  by  the  second  delivery,  the  rel^io^g|y|Jj^JmD>e 
■when  she  was  sole,  is  necessary  to  render  the  fleed  valid. 
But  if  the  fiction  be  not  required  for  any  sucbpurpose,  it 
18  not  admitted,  and  tbe  deed  operates  accwding  to 
the  truth  of  the  case,  from  the  second  delivery.  It  is  a 
general  principle  of  law-lhat  in  all  cases  where  it  becomes 
necessary,  for  the  purposes  of  justice,  that  the  true  time 
when  any  legal  proceeding  took  place  should  be  ascertain- 
ed, tbe  fiction  of  law  introduced  for  the  sake  o[  justice,  \s 


and  which  might  well  influence  courts  of  justice,  if  the;^  were|U  li- 
berty, to  aubatitate  their  eenee  of  ezpedienc;  for  a  rule  of  the  com- 
toon  law  not  changed  by  Btatut«. 
a  Jackeonv.  CBtHn,  3  Jokni.  Rep.  348.     Ptrlciiu.KC.  137,138. 
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not  to  prevail  agaioBt  the  fact.*  It  has  further  been  held, 
that  It  tbe  gtantor  deliver  a  deed  at  hitdeedtto  a  third! 
penon,  to  be  delivered  over  to  the  grantee  on  Bome  fututel 
eveot,  as  on  the  arrival  of  the  grantee  at  York,  it  is  a  valid! 
deed  from  the  beginning,  and  the  third  person  is  but  al 
.  trustee  of  it  for  the  grantee."     The  delivery  to  the  diird 

I  person,  for  and  on  behalf  of  the  grantee,  may  amount  to 
a  valid  delivery.  Thus,  where  A.  delivered  a  deed  to  B., 
to  deliver  over  to  C.,as  his  deed,  and  B,  did  so,  and  though 
C.  refused  to  accept  of  it,  the  deed  was  held  to  enure  from 
the  first  delivery ;  because  the  deed  was  not  delivered  as 
an  escrow,  or  upon  a  condition  to  be  performed.'    So,  if  a 


a  PenUiu,  sec.  13S.  Butler  and  B&ker'a  cue,  3  Co.  3S.  b.  36.  a. 
Froat  V.  Bcekmui,  1  JbAfu.  Ch.  Jti^.  881.  Littleton  v.  Croae,  3 
Bama.  S;  Crtu.  317. 

6  Perkitti,  143,  144.  Holt,  Ch.  J.  6  JIToiI.  Rep.  S17.  Patsons, 
Cb.  J.  S  JHoM.  Rtf.  451.  The  distinction  on  tliia  point  Lb  quite 
subtle,  and  almost  too  evaneacent  to  be  relied  on. 

c  Taw  V.  Bury,  S  Dytr,  167.  b.  AlArd  and  Lea's  cose,  %  Lam, 
110,  It  appears  (Kfficult  to  sustain  the  law  of  tbeee  cases,  unless  on 
the  ground  of  the  sabsequent  poeseaaion  of  the  deed  by  the  grsntee, 
and  its  relation  back.  I/)r(l  Coke,  in  Butler  and  Baker's  case,  (S  Co. 
26.  b.)  expluns  this  point,  by  admitting  that  C.  may  retiiae  the  deed,  M 
pait,  when  oBbred,  and  then  the  obligation  will  loee  its  force.  In  both 
those  casee,  it  is  ueumed  that  the  third  person,  who  first  received 
the  deed,  was  a  stranger  to  C,  and  not  hisagent;  and  yet  in  Doe  v. 
Knight,  (S  Bama.  if  Crat.  671.)  Mr.  J.  Bayley,  who  delivered  the 
ofdnion  of  the  E.  B.,  lays  down  the  law  according  to  the  authority 
of  those  cases,  which  he  citea  with  approbation.  It  seema  tA  he  the 
rule  at  law,  that  a  deed,  ao  executed  and  delivered,  wilt  bind  the  gran- 
tor, if  the  grantee  can,  at  any  time,  and  in  any  way,  get  poosewon  of 
it ;  yet  a  court  of  equity  will  disTegard  a  deed,  as  an  imperfect  inHtni- 
tnent,  if  it  be  voluntary,  and  never  parted  with,  and  executed  fm.a 
special  purpose  never  acted  on,  and  without  the  knowledge  of  the 
grantee,  and  it  will  not  lend  any  assietanco  to  the  grantee.  Cecil  v. 
Butcher,  3  Jacob  Ss  Walk.  573.  The  deed  may  operate  by  a  pre- 
sumed assent,  until  a  dissent  appears,  and  then  it  becomes  inopera- 
tive ;  fht  no  person  can  be  made  a  gnntee  against  bis  will,  and  with- 
out his  sgreement.  Thompson  v.  Leach,  3  VaU.  198.  3  Prutmon 
AbttracU.  104. 
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Ideed  be  duly  deKwred  ia  tbe  first  iiutwce,  k  wU  Qp«nte 
Ithoigfa  ^  gnatee  Bofierit  to  remBin  in  tbe  oaBtodj«f  Ae 
f  grantor.  If  bodi  pwtiea  be  prewot,  ud  the  omal  tann 
'litieB  of  exaootkia  take  plwse,  uid  tbe  eoobact  i*,  to  •! 
appeanaee,  ooMBinmtted,  withoet  mof  ooiiditi<HH  or  qa» 
lificatioDS  annezed,  it  is  stiU  a  complete  and  rsKd  iaeAJ 
ftotwithatandiDg  it  be  left  in  the  custody  of  the  gnaAm.*  f 

^.)  St  mut  be  fworded. 

By  the  statute  law  of  every  Mate  io  the  Uoioii,  aS  deeib 
and  oonreyaDces  of  land,  except  certaia  chattel  iatoeMs, 
are  iwpiiiwJ  to  be  reowded,  apon  previovs  aoknonrted^ 
raent  or  proo£  If  aot  recorded,  they  are  good  only  at 
against  the  grantor  UBd  IIU  Iiyiffi,  flUU  they  are  void  as  tot 
subsequent  bonajide  pnrehaserB,  whose  deeds  shaU  be  finti 
reoorded."  lite  bii^U  Hw  prevails,  geoerally,  ju  Urn 
country,  that  notice  of  the  deed  by  the  subseqneot  jmr- 
chaser,  previous  to  his  purchase,  will  coanterrail  the  effect 
of  the  registry,  and  destroy  his  pretension  as  a  honajie 
purchaser.''  In  several  of  the  states,  as,  for  inataoce,  in 
New-Hui^»bire,  Vermoat,  Rhode  Islaad,  ConoecticBt, 
Gemipa,  (Mud,  Blinois,  and  Indiana,  two  witnesses  ate  re- 


'.  Arden,  1  /oAn*.  CK.  Rep.  340.  Jisies  v.  Jobs, 
eOm.^.  itl.  Doe  T.  Knight,  5  J}aniw.^CVai.  671.  iiitbeae 
caaea  the  ■nthoritiM  arS  collected  and  reviewed ;  md  tbe  last  <^tIiMe 
8  MSisidDTed  the  doctrine  ii^  tbe  tert  i«  requihiig  an  extended 
It  gee*  over  tbe  MmAgTOond,  and  throogh  the  aHiie  so- 
thoittwib  in  1S36,  which  had  been  don^  at  New- York,  in  1814. 

6  State  of  Connecticut  v.  Bradish,  14  Mau.  Rep.  996.  Ot\gUA'i 
RegitUr.  4  Grcmttt/,  20.  By  the  Jf.  K  Raited  SlaMa,  vol.  l 
7GQ.  see.  1<  conveysoces  not  recorded  ore  void,  onljr  as  against  a  mib- 
■equent  purchaser,  in  good  faith,  and  fbr  a  Taluahle  eonslderatitn,  oT 
the  Bwne  estate,  or  any  portion  thereof,  whose  conveyance  shaU  be 
flnt  duly  recorded.  This  waa  adopting  the  doctrine  in  Jtckeoa  r. 
Burgett,  10  JoAm.  Rep.  457. 
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to  the  executioD  ^be  deed,  tad  probably  the  deed 
■ot  be  deemed  sumeieatly  autheutkated  for  lectHil- 
wiftout  tbe  aigDatare  of  tite  two  wkneises.    lo  Dela- 
wue,  TenoGwee,  and  South  CaraliBa,  two  ttfitnesKS  arcl 
necsesuy,  when  die  deed  is  to  bepxKwd  by  intBeae*.  \ 
Th^  ii,  likewise,  a  fixed  period  of  tune  alloved,  in  aaay 
of  iL  tMii,  W  U  Vm  Ae'deed  reeanled,  n,  for  in- 
stanee,  two  yean  tB  Nort^  Caraiiim ;  qneyetriBOelawiue, 
IHiaois,  TennenM,  and  Oeoi;gia;  eight  mootfas  io  Virgi- 
nia ;  ■»  miMitlM  ia  Penmyivaiiia,  Merylaad,  South  Caro- 
tina,  tad  Ohio;  t]»ee  monibiin  Mii8aari,«od  MininipjH ; 
aid  jdteendayi  in  IV«w-/eney.    In  the  other  states,  wbeie 
there  isoopnforibed tine, tbe  deed  must  be  Koordedina 
reasonable  time,  and  when  a  deed  is  recorded  witbio  tfac 
leSSSSSEC^^me  limited  time,  1  preiume  it  has  relation  1 
back  to  tba  time  of  eseeutioi],  hh)  taiies  ett'ect  aecorduig  I 
to  the  priority  of  tbe  tane  of  exeeutioa,aAd  not  acoordiDg  * 
to  the  priority  of  the  rtgiaitj. 

The  Qjtfb  of  proofs  and  cf  the  ooercioQ  of  the  tUtendaiice 
of  mfOuB^  tiir  Sat  pnrpow,  and  tlie  offisen  ivtted  with 
.atidBniiy  to  take  and  certify  the  proof,  sad  the  eSect  of 
|nR  proof;  a]|B|pend  upon  tbe  local  lawa  of  the  several 
antes.  Iq  kO  fGe  atat^  (except  ia  Louinana,  where  tlie 
lav  M  peoobar  on  thia  ftuhject,),^*!**  covert  are  eonpeteot 
to  conrenr  nai  atate,  with  &e  consent  of  their  biubandi , 
who  ire  to  be  pottiea  to  the  oowreyance ;  and  the  wife  ia  to 
be  lepaiat^  and  prirately  «tamined  1^  the  officer,  re- 
jipectif  th«  fi»e  execatioa  of  ihe  deed.  TIbb  private  e»- 
nminiitifla  wwaa  to  be  required  in  aH  die  ■laraiT'Snp*' 
ciK^B8llflrBtUachiiaetla,Conaeci»eot,»pdperiiapBO»e 
A  two  etben.  Tbe  flvm-fark  R&vubA  iSbdNfer*  oontain 
ninuta  attd  specific  direotioai  oa  the  ntjact  w£  the  pnwf 
and  recording  of  conreyancea  of  real  estate.  They  make 
np  piuviHim  as  ~to  the  number  of  witneues,  or  as'to  the 


I  VoL  i.  758—763. 
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time  cjtwiprdiag ;  and,  coiue(|||^tly,  the  common  law  nie 
applw,  (and  the  statute  expressly  oasiimes  K,)  that  one 
winess  is  sufficient,  or  the  ackoowledgmeiit   before  tbe 
qfacet  without  any  witness.     The  deed  must  be  recorded 
with  due  diligence,  and  deeds  are  to  be  recorded  in  the  ^ 
order,  and  as  of  the  time,  when  deUrered  to  the  clerfc  htU 
that  purpose,  and  they  have  effect  according  to  the  pnontnl 
of  the  registry.    The  statute  teaves  the  question  of  oGtic^ 
to  supply  the  place  of  registry,  as  the  rale  existed  befon 
in  our  own,  and  in  the  English  law  ,*  and  it  applie*  to  con- 
veyances of  diattek  real,  as  well  as  of  freehold  estates, 

ixcept  leases  for  a  term  not  exceeding  tliree  years.    1* 
aryland,  as  in  Mew-York,  attesting  witnesses  are  not  re- 

[uisite  to  the  validity  of  a  deed.''    ' 

In  England,  the  practice  of  recording  deeds  is  of  local 
and  very  limited  application.  It  applies  to  the  Bedfonl 
level  bacl,  to  the  ridings  of  Yorkshire,  and  to  the  oouou 
of  Middlesex.  Daring  the  period  of*  the  En^^iah  com- 
monweallb,  there  was  an  effort  to  establish  county  r^is-' 
ters  for  recording  deeds  throughotit  England.  The  aiicienl| 
pohcy  was  in  favour  of  the  entire  publicity  of  transfers  od 
land,  by  the  fine  of  record,  the  hv&j  u^^the  feoffinentj 
the  enrohnent  of  a  bargain  and  sale,  aM^he  attommeoi 
under  the  grant  But  the  ingenuity  of  conveyancers,  and 
.  the  general  and  natural  disposition  to  withdraw  settlemdnts. 
and  the  domestic  arrangements,  from  the  idle  curionty  ef 
the  pubUc,  have  defeated  that  policy.  In  Scotland  the  old 
feudal  forms  are  retained,  and  the  sosine,  or  syinl»otic^ 
tradition  of  the  land,  in  practice.  The  "  earth  and  stone," 
or  "  clap  and  happer,"  ot  "  net  and  coble,"  the  emUema- 
tical  symbols  of  the  field,  or  mill,  or  fishery,  are  delivered, 
with  due  Boleninity,  to  the  proxy  of  the  purchase'.     The 


a  JackeoD  v.  Burgott,  10  Johu.  Rep.  4S7.  and  vide'rag^^'p.  Iij4. 
6  Wickes  V.  Caulk,  5  Harr.  i;  Johiu.  36.  ^^ 
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inainimBni  nf  aiminR  riff^^  the  traniactioD,  18  recorded, 
and  that  constitutes  the  title,*  ^ 

4.  Of  the  componeta  parti  of  a  deed. 

A  ieed  UUlIHIUlf  Ul  Ull!  biiiiiui  of  the  patties,  the  c«in- 
dernion  ibr  which  the  land  was  sold,  the  de8Crq>tioii  of 
th^  subject  granted,  the  quantity  of  interest  conveyed, 
wd,  lastly,  the  conditions,  reeerrations,  and  covenants,  if 
any  there  be. 

(1.)  Of  the  form  of  the  deed. 

"  The  Saxona,  in  their  deeds,"  said  Sir  Henry  Spehnan,-'' 
"  observed  no  set  form,  but  used  honest  and  perspicuouel 
words  to  express  the  thing  intended  with  all  tvevity,  yet  nof 
wanting  the  essential  parts  of  a  deed,  as  the  names  of  th^ 
donor  and  donee,  the  consideration,  the  certamty  of  .iKe 
thing  giv^ll,  ^e  limitation  ol  IM  estate,  IheTSRF^ti^, 
and  the  names  of  the  wiUi  jjifces."  This  breVtlJI  'Iflfl  per- 
spicuity BO  much  eomi^ended  by  Spelman,  has  become 
quite  lost,  or  but  dimly  perc^ved  in  the  cumbersome 
forms  and  pre^dents  of  the  English  system  of  conveyanc- 
ing.     The  SHRIs  commenced  their  deeds  accordiifg  to 

ithe  form  of  a  modern  bond,  or  of  aq  indenture  in  the  first 
person,  as  given  by  Littleton,'^  by  a  general  appeal  t^  aU 
men  to  whom  the  contract  might  be  presented,  for  its  truth 
and  authenticity.*!  Deeds  were  afterwards  executed  by 
both  parties ;  and  though  that  practice  is  now  generally 
disused,  the  present  English  forms  of  conveyance,  and  the 
forms  in  New-York,  and  in  those  parts  of  the  United  States 
which  adhere  the  most  to  the  English  practice,  still  retain 
the  language  of  a  mutual  contract,  executed  by  both  par- 


a  JErwhw'f  huL  908.  sec  3S.    BOti  Com.  vol.  i 
6  Spthnan'i  Workt,  by  Bishop  Gibson,  p.  254. 
c  IMt.  see.  372. 
rf  Spelmim.  ji.S^7. 
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lie* ;  and  Mcb  of  tbem  is  lopp^lM,  b;  fte  fietiai  inpU 
tnlfa«  nH»e  formal  parts  oftho  mdeHturt, to  wtiBt awB' 
BM^beeBwntia!  paita  of  a coBTeyance  of  hiid  infee,iit 
■«]r  brief,  and  require  b«tfei*  words.  If  a  deed  of  fe(# 
/mmi,  moeai^Bg  to  Lord  Coke,*  bewitheatfrcNMo,^ 
(ciHiMM.  loiWirfw,  redindtm,  clause  of  wairaiit7,&(.il 
it  Btdl  a  p>od  deed,  if  it  givei  lands  to  another,  and  loi> 
beica,  witboatBBTiog  mote,  provided  it  beaeidedaitd  iA 
vered,  and  be  accompanied  with  liTeiy. 

Id  the  United  States,  generally,  the  fonn  of  ■  connr 
ance  is  very  simple.  It  is  uuially  by  barjpun  and  mk,  ud 
powoMBon  paswH  ex  n  facU,  under  the  anthoritf  of  'if 
local  statute,  without  the  necessi^  of  kveiy  of  «ibb,c 
reference  to  the  sUtots  of  ueee.  In  Ddaware,  Vkpn 
and  Kentucky,  deeds  operate  mider  the  statute  efv». 
as  they  did  in  Mew-Yoi^  prior  to  the  ]Bt  of  Jannsi?,  tSW 
when  the  revised  statutes  went  into  c^eratioa.  Id  tbm 
chuaetts,  under  the  provincial  act  c^  9  W«.  VJ.  *  ^ 
deed  of  conveyance,  without  Bag  partiGnlar  fimi  *"' 
without  livery  of  seisin,  was  made  ^ectual,  provided  *" 
intention  was  clearly  declared. *> 

I  appr^cud  that  a  deed  would  be  perfe^^^iV^ '^ 
any  part  of  the  United  Slates,  tocaDveftbe&e,ifil*ii*° 
betotbefbUewiog^ect:  ''I,A.B.,inconiiid<valioDofo» 
dollar  to  me  paid  by  a  D.,  do  bargaia  tmdaeU  {<*,  '^  ^' 
York,  grant)  to  C.  D.,  md  Um  heira,  (in  New-York,  Yi^ 
dMX  the  words,  and  to  Aev«,  may  be  omitted,)  tbelotofl^ 
(dewribeit,)  witness  ii^i)andaiidBeal,dbc."  Belp»*" 
usually  attach  so  mach  importance  to  tba  "^^^^ 
fonat,  which  bespeak  care  and  reflection,  aad  ^  \f 
sack  deep  solicitude  in  roatten  diat  cooeeni  tbor  wad" 
interests,  to  make  "  assurance  double  sure,"  that  g^ 
ridly,  in  imprntant  esses,  the  parehesffi  would  nt^  ^ 


a  Co.  LiU.  7,  a. 

&  Story,  J.  in  Daunt  v.  RitoWe.  4  Matm'i  Rtp.  E 
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the  esp«fiB«  of  Mobaqging  «  paper  of  nich  iam^^cvw^ 

of  «pp«ai»iiC8,  for  s  conveyuK*  wnoaaded  by  tha  u«tifil 

loutworkti  apd  Beccuisg  respect,  and  cbeaiuag  nitat^  by 

|Ui«  fouoftUtjr  of  its  maoacir,  the  prolixity  of  its  prontioo** 

I  and  the  oausl  rfitlundaaQ;  of  iu  Ivosuage.    The  Ei^liib 

I  practice,  4od  th«  ^«w-YorIt  practice,  down  to  the  prsHOt 

time*  bwre  b«ep  io  confornitjr  with  the  opiaion  of  Lord 

C{^«,  that  it  ia  not  wlTic^e  to  depart  from  the  fomal 

aad  orderly  porta  of  a  daed,  wtucfa  have  boea  wall  coa«i< 

dered  and  Kttled. 

i^^Of  tAepartm. 

JCpt  partiw  mast  be  competaat  to  wstraoti  imi  tnif 
|IH  lufficieotly  4«ecrib«d.  A  grant  to  the  pAopfe  of  a 
Goonty  ha*  bma  hetd  to  b«  void,  bacaiue  the  flt^nta  ena- 
IXng  •vp«rviwinof  counties  to  take  coqv^boccb  <Qf  land, 
api^Uadmlyto-iMHiv^aQcatQiade  to  tbeio  t^  their  oftoid 
naios.'  So,  9  gmtt  to  the  inhatoitaotB  of  a  towp  sot  in- 
coip9ra(«d*  IB  vtiai,*  BtitcqnTayanoeB  are  good,  ia  mawy 
casea,  whea  oade  to  a  graatee  by  a  eertam  drngnatiqn, 
without  the  aiention  of  ^th«r  the  chiiatian  or  flwreaaie,  av 
to  the  mfe  of  I.  &,  or  to  hie  eldMt  son,  for  id  tit  ««r«im, 
^ttodpoteft  nddi  oertvm," 

(3.Wy  the  atH^eratim. 

.^ainsiderattoB  isgeoerally  held  to  be  eflseatial  to  a 
fo/^  a«d  ahaohite  deed  t  though  a  gifi,  or  voluataiy  eon* 
Jfeyanee,  wiU  be  eSectual  ae  helmeen  the  pvtiei,  end  ii 
^  only  liable  to  be  questioned  in  certain  cases,  when  Uie 
rights  of  ereditors,  sod  sufawquent  pwrehaaersr  are  con- 
cerned. The  copsideratioQ  must  be  good  or  TalmUe,t 
and  not  partaking  of  any  thing  immoral,  iUegal,  or  fraudn-l 
lent    It  is  a  universal  rule,  that  it  ia  uolawhil  to  contract  I 


a  Jacksan  v.  Cory,  8  Jehu.  Aep.  385. 
h  Hornbeck  v.  Westbrook,  9  ihid.  Tl. 
<-  Co.  Lia.  5.  a. 
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to  do  tbSt  which  it  ii  unUwful  to  do ;  uid  every  deed,  and 
ever^rontract,  are  equally  void,  whether  they  be  made  m 
vioUnion  of  a  law  which  is  molton  in  ae,  or  only  matvm 
]^hifntum.\  A  good  coosideraltoii  is  founded  upon  natu- 
re] love  and  affection  Ullteen  near  relations  by  blood  ;  bat 
a  vabuAU  one  is  founded  on  something  deemed  rahiaUe, 
as  money,  goods,  services,  or  marriage.  There  are  some 
deeds,  to  the  validity  of  which  a  consideration  need  not 
have  beeo  stated.  It  was  not  required,  at  common  lav, 
in  feoffments,  fines,  and  leases,  in  consideratioD  of  die 
fealty  and  homage  iniudeat  to  every  such  conveyance,  me 
law  raised  a  consideration  from  the  tenure  itself,  and  the 
solemnity  of  the  act  of  conveyance.  The  necesaity  of  a 
consideration  came  from  the  courts  of  eqaity,  where  it  wa; 
held  lequiflite  to  raise  a  use ;  and  when  uses  were  intio- 
daced  at  taw,  the  courts  of  law  adopted  the  same  idea, 
and  held,  that  a  consideration  was  necessary  to  the  vali£^ 
of  a  deed  of  bargain  and  sale.  It  has  been  long  the  set- 
tled law,  that  a  consideration  ezpressed  or  proved,  was 
necessary  to  ^ve  effect  to  a  modem  conveyance  to  aaa.* 
The  CfHirideration  need  not  be  expressed  in  the  deed,  but 
it  must  exist  It  is  sufficient  if  the  deed  purports  to  be 
for  money  received,  or  value  received,  without  mentioninf 
the  certainty  of  the  sum  ;  and  if  any  sum  is  mentioned, 
the  smallest  in  amount  or  value  will  be  sufficient  to  raise 
the  use.*  The  consideration  has  become  a  matter  of  forts, 
in  respect  to  the  validity  of  the  deed  in  the  first  instance, 
in  a  court  of  law ;  and  if  the  deed  be  brought  in  qoeslion. 


a  Aubert  v.  Haze,  S  Bm.  4:  PuU.  871.  Ribbaiuv.  Crickett,(W. 
3M.  Watta  V.  Brooks,  3  Vetet/'M  Rep,  eiS.  Bsnk  of  tbe  Umted 
States  V.  Owens,  S  PeterM'  U.  S.  Rep.  GXT. 

6  Lk^d  T.  SiuUet,  2  AUc.  Rep.  14B.  JacksoD  v.  Alexander,  ^ 
Johu.  Rtp.  461.     Preilon  on  AbttracU,  vol.  iiL  13,  U. 

t  Fiiber  v.  Smith,  Moor,  669.  Jackson  v.  Scboonmaker,  ^  Ja/an 
Aep.X3l).  Jackson  V  AlexBnder,3>W.  491.  Cheo^  v.  WatkiiiF. 
1  Jfarr.  If  John:  597, 
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th^^nsideratton  may  be  averred  id  pleading,  and  support- 
fby  proof.  The  receipt  of  the  consideration  moaey  is 
usually  mentioned  in  the  deed ;  and  Mr.  Preston  says,* 
that  if  the  receipt  of  it  be  not  endorsed  upon  the  deed,  it. 
will,  in  transactions  of  a  modem  date,  be  presumptive  evi- 
dence that  the  purchase  money  has  not  been  paid,  and  im- 
pose upon  a  fiiture  purchaser  the  necessity  of  proving 
payment,  in  order  to  rebut  the  presumption  of  an  equita- 
ble lien  in  favour  of  the  seller  for  his  purchase  money.  I 
have  no  idea  that  the  courts  of  justice  in  this  coontiy  would 
tolerate  any  such  presumption  in  the  first  inst^ce,  from 
the  mere  circumstance  of  the  omission  to  endorse  on  the 
deed  the  receipt  of  payment,  for  that  ceremony  is  not  now 
the  American  practice 

(4.)^"Ae  description  of  thepremi$et. 
lo^e  description  of  the  land  conveyed,  y)gJuiMU^Kt 
kotiwnandfixe^jQQIUUllfiB^^gontrol  courses  and  distances.  : 
fio,  the  certainty  of  metes  and  Dounds  will  include,  and 
pass  all  the  lands  within  them,  though  they  vary  fitun  the 
given  quantity  expressed  in  the  deed.    The  least  certain 
and  material  parts  of  the  description,  must  yield  to  those 
which  are  the  most  certain  and  material,  if  Uiey  cannot  be 
reconciled ;  though,  in  construing  deeds,  the  courts   will  1 
give  effect  to  every  part  of  the  description,  if  practicable.  1 
Where  natural  and  ascertained  objects  are  wanting,  and  ' 
the  course  and  distance  cannot  be  reconciled,  the  one  or 
the  other  may .  be  preferred,  according  to  circumstances. 
Uf  there  be  nothing  to  control  the  course  and  distance,  the 
line  is  run  by  the  needle.''    The  mention  of  quantity  of 
meres,  after  a  certain  description  of  the  subject  by  metes 
and  bounds,  or  by  other  Ituown  specification,  is  but  matter 


a  AUtraeU,  vol.  i.  72.  899.     JWrf.  vol.  iu.  15. 

h  Jackeon  v.  Stuts,  S  Johnt.  Co*.  350.  TrammeU  v.  Nebon,  2 
Mwr.  *  JlPflmry,  4.  Pemwn  V.  Weed.B  Jfou.H^p.  131.  M'lver 
V.Walker,  9  OawA'«Jfcp,  173.    PrcBtonv.  Bowmor.e  IPAftrf.  Jtgi. 
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of  <h*criplioa,  aod  doM  not  aaumDt  to  tmy  corumua,  w 
mSoti  groutHJ  for  the  breach  of  any  of  the  wueJ  eanamBa. 
though  the  quantity  of  acnm  ihould  ftll  rimrt  n€  the  givn 
aaooDt*  WbcDever  it  »pp«an  by  the  definits  boutiila' 
riw,  or  by  worda  of  qualificatioa,  na  "  iMr«  or  Imb,"  <v 
u  **  coQtaiaiog  by  mtioiation,"  or  the  like,  that  tbe  tuts- 
meot  of  the  qouitity  of  «ora  in  the  ikad,  it  m^^  nmtter 
of  dctcription,  aad  not  of  the  ewcpoe  of  the  oanCnat,  Ae 
buyer  takei  the  ni4  of  the  quuiti^,  if  tbers  be  do  intcr- 
miztQreof  fraud  in  the  CMe.^  So,  scoordiog  to  die  buh 
of  Xiord  Btoon,  fidia  demamHralio  mn  Meet,  •rhtm  tic 
tlting  itself  it  certtinly  deeeri^ ;  uintfaoiafltuioeof  the 
Am  ecUed  A^  noit  in  the  ocospatioD  i^  B. ;  bcM  Att 
is  designated  correctly  as  farm  A. ;  but  the  denon- 
itioa  would  be  false  tf  C,  uid  aot  B.,  was  the  occifmr, 
and  yet  it  would  not  vitiatB  tlie  grant." 

(5.)  Of  Iftg  Aa6«>Ji. 

This  part  of  the  deed  waa  ori^ioaHy  osad  to  tkitenaiat 
iba  intoest  granted,  or  to  leasen,  enla^,  exi^aki,  or  qua-  I 
lify  the  [H-eaaisas.  But  it  cannot  perform  the  vfice  of  rfe-I 
TCgting  an  eaUte  already  v«Med  by  the  JTiml  [\\i  jj  ii  Tuirll 
if  it  be  r^ugaant  to  the  estate  granted  *  It  has  degeiic4 
rated  into  a  mere  oseleB  form,  and  the  ptasaaea  nvm  tM-l 
tain  tin  specification  of  die  estate  gra»ted,  aMd  the  deed 
becomes  efiectual  witboat  aGiy  kakaitdtim,  ff,  fco^W-tar, 
the  pcemisat  should  be  merely  descriptive,  tfid  i>o  estate 


a  Hutu  V.  PeUMO,  1  JbAm,  Mef.  «7.  SmiUi  t.  "Enm,  *  Btuwy'i 
Bgi.  tOZ.  Powell  V.  Clark,  6  JWart.  Ag>.  355.  ui<l  see  I  J:Ucm^ 
Befi.  3X5.  to  the  mme  point.     lukBon  v.  tioare,  6  Camm'i  Aq^  701. 

b  Stebbiiis  t.  Eddj,  4  JKutnt'i  Ap.  414. 

c  iVMion  <M  .Abrinxir,  nri.  iiL  aOft'-ClflL  hu  MUected  the  we 
distinctioitB  on  thia  Eolsect,  of  tfaa  roqointe  desotipligD  of  tlM  pa^ 
niiMS ;  but  to  notice  them  ill  woaU  ka4  dm  too  fkr  latD  detaiL 

rf  «  Btoffa.  Own.  »98.    Goodtitlc  y.  ffibba,  6  Bomw.  *■  Cre««.  W9. 


Dig,- red  by  Google 


t.ectun  LXViO      OF  HKAJU  PKOPEKTV.  457 

be  mentioned,  then  the  htAendiim  becomu  efficient  to  de- 
clare the  intention,  and  it  will  rebut  any  implicatioo  arinng 
from-tbe  BileDce  of  tlie  premises. 

^6.^  Of  the  iutial  rntlffi — 'r  fn  n  rfrrrf 

The  anfiSnt  warrant;  was  a  coveaant  real,  whereby  the 
grante^^  va  estate  of  freehold,  and  bii  bepn,  were  boond 
^mjrtnt  the  title ;  and  either  upon  Tout^er,  or  hy  judg- 
ment in  a  writ  of  tBarraatia  charUs,  to  yield  other  laiids  to 
the  Talue  <A  those  from  which  there  had  been  an  eTtption 
by  a  paramount  title.*  The  heir  of  the  warrantor  vres 
bound  only  on  condition  that  he  had,  aa  assets,  other  lands 
of  equal  value  by  descent  Imetd  warranty  was  where 
the  heir  derived  title  to  the  Una  TrairSSted,  either  from  or 
tbiough  the  ancestor  who  made  the  warranty;  andcoKote- 
ml  wairanty  was  where  the  heir's  title  was  notderiTed '  * 
fiMn  the  warranting  ancestor,  and  yet  it  barred  the  heir 
from  claiming  the  land  by  any  collateral  title,  upon  the 
presumption  that  he  might  thereafter  have  assets  by  de* 

(scent  from  or  through  the  ancestor ;  and  it  imposed  upon 
him  the  obligation  of  giving  the  warrantee  other  lands,  in 
case  of  eviction,  provided  he  had  assets.^  These  ci^ate- 
lal  warrantiM  were  deemed  a  great  grievance,  and,  after 
snccessive  efibrts  to  be  relieved  from  them,  the  statate  of 
4  Jbmx,  c  16.  mado  void,  not  only  all  warranties  by  any 
tensiit  Ibr  life,  as  against  any  person  in  reversion  ot  re- 
mainder, but  as  against  the  heir,  all  collateral  warranties, 
by  any  ancestor  who  had  no  estate  of  inheritance  in  poa- 
sesiioD.  The  statute  of  Anne  was  re-enacted  in  New-I 
York  in  1788 ;  but  tiie  revised  statutes*  have  made  a  morel 
thorooi^  reformation,  for  they  have  i^Ushed  both  lineall 
and  c(41atend  waaanties,  with  all  their  incidents,  and  madfll 
bein  and  devisees  answerable  only  upon  the  covenant  on 


b2fija<:iw.a>m.  301,903. 
i.  739.  sec.  141. 
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agreemeot  of  tite  ancestor  or  testator,  to  the  extent  oC  the 
f  andfl  descended  or  devised.  The  statutes  have  fnrtber 
Ideclared,*  that  no  covenants  shall  be  implied  in  any  coo- 
Iveyance  of  real  estate,  whether  such  conveyance  contain 
fspecial  covenants  or  not.  These  provbions  leave  the  in- 
demnity of  the  purchaser  for  failure  of  title,  in  cases  See 
from  fraud,  to  rest  upon  the  express  covenants  in  the  deed: 
and  they  have  wisely  reduced  the  law  on  this  head  to  cxt- 
tainty  and  precision,  and  dismissed  alt  the  leamiDg  of  war- 
ranties which  abounds  in  the  old  books,-  and  .was  distin- 
guished for  its  abstniseness  and  subtle  distinctions,  h 
occupies  a  very  large  space  in  the  commentaries  of  Lord 
Coke,  and  in  the  notes  of  Mr.  Butler ;  and  there  was  do 
part  of  the  English  law  to  which  the  ancient  writets  had 
more  frequent  recourse,  to  explain  and  illustrate  their  1^ 
doctrines.  Lord  Coke  declared  "  the  learning  of  vranan- 
ties  to  be  one  of  the  most  curious  and  cunning  leamiogs 
of  the  law ;"  but  it  is  now  admitted,  by  Mr.  Butler,  to  have 
become,  even  in  England,  in  most  respects,  a.  matter  of* 
speculation,  rather  than  of  use.  The  ancient  remedy  oo 
tlie  warrantia  chartes,  had,  however,  this  valuable  int»denl. 
when  the  warrantor  was  vouched,  and  judgment  passed 
against  the  tenant,  the  latter  obtained  judgment  tdmulia- 
neously  against  the  warrantort  to  recover  other  lands  of 
equal  value.  This  ^vas  (he  consoUdation  of  the  twiginal 
action  with  the  remedy  over,  without  the  expense  and  de- 
lay of  i^toEs  suit. 

Th^cmedy  by  the  ancient  warranty  never  had,  as  I  pre- 
sume, any  existence  in  any  part  of  (he  United  States,  and 
p^pnnnl  rnrrnftiilghnTr  superseded  the  old  warranty.  The 
remedy  is  by  an  action  of  covenant  against  the  grantor, 
or  his  real  or  personal  representatives,  to  recover  a  cmd- 
pensation  in  damages  for  the  land  lost  upon  eviction  for 


t  JV.  T.  Bevited  SlatuUt,  vol.  i.  sec.  IM. 
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failure  of  title.  The  naual  pergonal  covenants  inserted  in 
a  conveyance  of  the  fee,  are,  i.  'I'liAl  lllu  RiiuiluiJu  law- 
fully  aeised;  2.  That  he  has  good  right  to  convey :  3j  "^hat 
the  land  i8n7&^4«HkMUumbraiicesj4^J£I^t  the  grantee 
shall  quietly  enjoy  ;  5.  That  the  gfantor  will  warrant  and 
defend  the  title  against  all  lawful  claims.  Thfijuiteiuuita 
of  seisin,  and  of  a  right  to  convey,  and  against  incum- 
brances, are  personal  covenants,  not  running  with  the 
land,  or  pawing  to  the  assignee  ;'Tbr,  it  not  true,  there  is  a  ""H 
breacn  oi'  them  aa  soon  as  the  deed  is  executed,  ood  they 
become  chotet  in  action,  which  are  not  technically  assigna- 
ble. But  the  covenant  of  warranty,  and  the  covenant  for 
quiereS]TI71R8Ti!nire  prospective,  and  an  eviction  is  neces- 
sary to  constitute  a  breach  of  them.  They  are,  therefore, 
in  the  nature  of  real  covenants,  and  they  run  with 
the  land  conveyed,  and  descend  to  heirs,  and  vest  in 
assignees,*  The  distinction  taken  in  the  American 
cases  is  supported  by  ^e  general  current  of  English  au- 
thorities, which  assume  the  principle  that  covenant  docs 
not  lie  by  an  assignee,  for  a  breach  done  before  his  time.'' 
On  the  other  band,  it  was  recently  decided  by  the  K.  fi., 
in  Kingdon  v.  Nottle,^  that  a  covenant  of  seisin  did  run 
with  the  land,  and  the  assignee  might  sue,  on  the  ground 
that  want  of  seisin  is  a  continual  breach.  The  reason  as- 1 
signed  for  this  last  decision  is  too  refined  to  be  sound.  The 
lH«ach  is  single,  entire,  and  perfect,  in  the  first  instance.  It 
i»>,  however,  to  be  regretted,  that  the  technicd  scruple  that 


a  Greenby  v.  Wilcockii,  S  Johnt.  Rep.  1.  Booth  v.  Stuk,  1  Conii. 
Rep.  344.  Mitchell  v.  Warner,  5  t6uJ.  497.  Withy  v.  Humford,  r, 
CotMu'i  lUp.  137.  Bimey  v.  Hum,  3  Jtartludte  Bep.  334.  Pir- 
eone,  Cfa.  J.  in  HantoD  v.  Hobbe,  2  JSau.  Rep.  439.  Btckfon]  v. 
Pig«,iM(f.  465.    Chapman  v.  Holmes,  6  ifaWcd'*  Rtp.  30. 

b  Lewis  V.  Ridge,  Cro.  E.  863.  Cona/n't  Dig.  tit.  CovmanI,  B.  3. 
Andrew  v.  Pcara«,  4  Boi.  <■  Pull.  IS8. 

■  4  M/i'il.  ft  flfhu.  5S. 
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a  Aost  in  Mthn  was  not  aw^imUe,  4offi  necMwilf  ft 

(Tent  the  amigne^  ftoM  afailiiig  bimself  of  fl^i  w  tla 
tM  Covenants.  He  b  thto  most  InWresUid,  and  ib«  bM 
fit  pcnon  to  dAIm  Ae  indeinAi^  secured  by  ActD,  let  Ik 
eompentatiotl  belongs  to  hinr,  A  tbtt  lut  piatbmtM 
the  first  suSerer. 

The  general  covenant  that  the  grantor  wiH  wmmni 
dtsSBtid  the  title,  (bikI  which  is  afluaUy  the  eoneiwing  »i 
iwee^g  corenant  hi  a  deed,)  is  ahm  a  petsonat  eW* 
biddteg  ob  the  persoim]  rei»<*8entatneB  of  the *"■•*' 
and  it  is  not  h  <ioTenant  rea>,  iii  the  stese  <^  thetU  n* 
law,  confining  ihe  remedy  to  Toiicher,  or  w«T*ft"***'' 
The  ancient  remedy  is  inadeqoate  and  ine«p«dl«»'' •' 
has  bec6me  entirely  obsolete.'  Tho  distiDotioB  !«■* 
the  coTcnants  that  are  in  gross,  and  coveasBts  thtiw 
an^iththe  lftnd,w6u)d  seem  tor«8tpnDcipalfy«n<l>«9"7 
that  to  make  a  covenant  run  with  the  laari,  Uiewsw'" 
la  privily  oi  klate  belPUyi  Um  (!l)VitlllUlUlJ()  ffi^  ^ 
^^OTenant  to  pay  rent,  or  to  prodace  title  dee*,  or  fo  p 
newal,  are  covenants  of  the  latter  charscler.andl'"^'" 
With  the  land."  All  covenants  of  tide  run  wi*  ''»'^' 
with  the  exception  of  those  that  Are  broken  befi»e  ^  **" 
passes.  , 

In  Pennsylvaiua,  Delaware,  and  Miisoiiri,  it  ■  vS 
Iby  statutoi  that  the  words  grant,  bargam  ""^'^jt 
Irimonntto  h  covenant  that  the  grantor  wtB  seiMa^i^ 
kfltate  in  fee,  freed  from  iDCHmbrances  done  «  "^  J 
Ihim,  and  for  quiet  enjoyment  as  against  bis  acti. 
^Grantz y.  EwaU*  it  was  acijudged,  that  those  ww* " 


«  PtreoM,  Ch.  J.  in  Gote  v.  Brarier,  3  JWto.  Sty-  »**'  ^, 
in  Uartton  v.  Hobbs,  «  arid.  438.  TdwiweniJ  *•  Vxx^  ^  ^^ 
B«p.  113.  Mid  'nifhiilaD,  Ch.  J.  iu  Bender  v.  r»nh«^' 

6  1  PotoeU  OH  Mortgage*,  1 87.    12  EoMt'i  ttt^-  *^^- 
r  «  Binney'*  Rep.  95. 


0,9,:.=^:!  by  Google 
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should  imply  «| 

rantor;  ImtbeJ 

rtnrmllum  B»An* 


I^Gtun  LXVI.]      OP  KSAl  PKCffBRTY. 

Pct]te]4f«unhi«l«tnteof  1715^(andt])ede«bion  viittei 
.af^-to  the  sane  stKttUory  languaga  in  tfae  edur  tvb 
BUitMf>dMl  Mbanoniit  to  «  gOBoral  WAranty,  b«C  nretely 
fcd-ttctwWwt  th*t  the  g^aator  ksd  aot  done  uiy  kI,  m* 
BNstod  aof  kHumbraiies,  whereby  tkeestadenngfalbo'de^ 
mated.  UpoB  thiv  eoltotnMtion,  the  mndi  of  the  atotafe 
AM-devMed  of  all  dadgCTona  tendendy,  sad  ibey  SBodiit 
toSe  uo^  tbm  dd  the  protinoo  lA  the  English  ataMte  0( 
6)Afm«i  e.  3S.  sec  W.  .upon  the  maw  irorda, 
T«ry  iaBOBTOiieot  tint  Ibeee  graotaig  words  should  k 
ewdihni  aghioet  the  aedret  asts  of  the  grantor ; 
y«^  that  pmet  ih«fe  m  great  daogar  of  impoffiitMm  vpan' 
the  igninvirt,  «i4  the  onwary,  if  any  cdf  enaat  ttt  iibphed, 
tbM  i(  it  not  stipdlattd  in  blebr  mi  piteifc  termsi  In 
NeW'Ymh,  it  mu  deddeA,  in  /'VtW  t.  Rofrntud,'  and 
pMved  by  u  ezanibaAion  of  the  BVtbtmties,  that  dw  wofdt 
"  grantt  bargain,  sell,  alien  and  eooflrtn,"  did  flat  idlply  a 
coiroimBtof  liUein  a  tioArreyance  in  fee,  though  Uie  wdt^d 
"  gnHM,"  or  tha  *tR<d  "deMiae,"  would  iteply  a  eoVStiaiftt 
of  title.iaaieaaelckrymMi  Tt^ -mni^  «  gi*h." it  oim  akfi 
BboWA,  id  tbatesM,  wotdd  amount  to  fan  Inplidd  watttUtty 
daring  lb«  hft  of  the  feoffor.^  But  thfa  doittriflb,  thoi^ 
deemed  Mund  and  applioable  b  those  tfUtes  Which  ooit' 
dnoe  Iff  bto  goVatiMd-tm  diis  polirt  by  the  comsHAi  law,  hai 
ceased  to  hav«  tmyoptttation  ni  Ndw-Yofk,  aader  the  pro- 

Ivimna  hi  ibe  reviMd  Btatotes.  In  Ndrth  Cfln^aa,  tfae 
(rardB  *'  giv«,  grttcrt,  bargdin,  sell,"  Ac.  hate  be^n  dtiuM 
lotnlpl)'  Bdy  watmnty  df  title  f  and  this  is  the  contilUiidn 
which  sound  policy  would  dictate.    To  imply  coveaants  of 


I.  Claik,  8  Cawtn'*  Btp-  S6.  is  to  tbe  Mas 
•Ssct,  lelttive  to  tbe  wqtia  groat  axi  dendit ;  tud  m  u  utiHi  On 
thota  eoveiMBbh  it  u  not  necewary  to  kver  an  BTictlon. 
r  PnclreU  v.  Dickens,  1  Murpk.  343.     Powell  v.  Lyiea,  tMd.  S48. 
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wugfnty  from  the  gnutting  words  in  a  deed,  n  mtkini 
iMftti  worda  opwate  very  often  as  a  trap  to  the  uDvuf. 

^  The  measure  of  damages,  in  actions  on  these  penoul 
coveoanU,  ii  r^nlated,  in  some  degree,  t^  the  rale  od  (be 
ancient  warranty.  At  c4nDinon  law,  upon  voucher,  or  vfca 
the  writ  of  tNuranlta  charta,  the  demandant  recorertdof 
the  warrantor,  or  heir,  other  lands,  of  equal  valae  wiib 
the  Unds  from  wtiidi  the  feoffee  was  evicted.  The  nk 
was  computed  aa  it  existed  when  the  warranty  was  mtk- 
so  that,  though  the  land  had  afterwards  became  ofiH' 
creaied  vahie,  by  the  discovery  of  a  mine,  or  by  baildiag!. 
or  otherwise,  yet  the  warrantor  was  not  to  render  id  «!«■ 
according  to  the  then  state  of  things,  but  as  the  land  vv, 
when  he  made  the  warranty/  And  when  personal  e»re 
nanb  were  introduced,  as  a  subatitute  for  the  remedjw 
the  vouchffi'  and  wairanty,  the  established  measnre  of  coi^ 
pupation  was  not  varied  or  afiected.  The  bayeron  te 
cJl&aiA  oi  seian,  recovers  back  the  consideralioo  a«at^ 
Ad  interest,  and  no  more.    'Hie  interest  is  to  coAo'^ 

Abe  claim  far  mesne  profits,  to  which  the  grantee  a  fa'*- 
and  is,  and  ought  to  be,  commensurate  in  point  w  ""^ 
with  the  legal  claim  to  mesne  profits.  The  graotof  bu  w 
concern  with  the  subsequent  rise  or  fall  of  the  tand  t?  "' 
cidental  circumstances,  or  with  the  benefita'sl  inprare- 
ments  made  by  the  purchaser,  who  cannot  recorw  i^ 
damages,  «tfaer  for  the  improvements  or  the  incre«»^ 
value."  But  on  the  covenant  of  wBrranty,  the  me**"*" 
damages,  in  Massachusetts,  is  the  value  of  the  Irik'  '' 


a  Bnicton,i><  Vommlta,  lib.  G.ch.  13.sec.  3.    Bro.tA 
pLSO.    Ibid.  tit.  JRaMiaerm  Value,  pi  &9.     Ttar  Si>ok,9> Sif- 


,.UI 


14.  b.    aid.  19  Htn.  yi.  4B.  e.  61.  ».     BtUet  v. 
b  Stuu  ¥.  Tm  Ercb,  3  Cttintt'  Rtp.  III.    Pitcber 


v'tiTi«*" 


4  J(*«i.Hq>.  1.    Bennett  V.  Jenkins,  13  »M.  SO.  Msi«too 
3  Matt.  Rtp.  433.    Caswell  y.  Wemfell,  4  iNA  l*"-    ^ 
Promberirei',  ADnh  Rep.  441. 
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time  of  evktioD.*  Tbia  may  greatly  exceed  the  rahie  and 
the  price  of  the  land,  at  the  time  of  the  sale ;  but  the  rule 
was  adopted  in  the  first  settlement  of  the  country,  when 
the  value  of  the  land  consisted  chiefly  ia  the  improve- 
meats  made  by  the  occupants ;  and  if  the  warranty  would 
not  have  secured  to  them  the  value  of  those  improvements, 
it  would  not  have  been  of  much  benefit  to  them.  In  other 
states,  the  measure  of  damages,  on  a  total  failure  o^RlBp  m 
even  on  the  covenant  of  warranty,  is  the  value  of  the  land 
at  the  execution  of  the  deed,  and  the  evidence  of  that 
value  is  the  consideration  money,  with  interest  and  costs,'' 
If  the  subsisting  incumbrances  absorb  the  value  of  the 
land,  and  the  quiet  enjoyment  be  distiubed  by  eviction  by 
paramount  title,  the  measure  of  damages  is  the  same  as 
under  the  covenants  of  seisin  and  of  warranty.  The  oni- 
^"ITil  nillf  "-  *"  *""ff  **"^  consideration  money,  With  inie- 
rest  and  costs,  and  no  more.  If  the  incumbrance  has  nM 
been  extinguished  by  the  purchaser,  and  there  has  been  no  , 
eviction  under  it,  he  will  recover  only  nominal  damages, 
inasmuch  as  it  is  uncertain  whether  he  would  ev^r  be  dis- 


a  Goie  V.  Biftxier,  3  JWur.  R^.  5S3.  Puker,  J.  id  CuweD  t. 
VVendeU,  4  ibid.  108.  Kgebw  v.  Jones,  iUL  613.  Tfak  ms  fer- 
nerly  the  rule  also  io  Boatb  CuoUna,  Ijber  v.  Fuwhu,  1  Bmg, 
1 9.  Guenrd  v.  Rivera,  ibid,  S85.  Witherspoon  v.  Andeieon,  3  Dett, 
£9.  Rtp.  34S.  But  theTu]e  is  now  settled  in  South  Caraliaa,  accord- 
ing to  the  EngliBh  common  law  doctrme.  Helming  v.  Withers,  S 
Tred.  Cwul.  S^.  564.     Ware  v,  Weathnall,  2  JlPCord't  tUp-  413. 

b  Talbot  V.  Bedford,  Cooke'i  Tetwt.  Sip.  447.  Lowther  t.  The 
CommoDwealtli,  1  Harr.  Sf  Jlmff.  202.  Crenshaw  v.  Smith,  6  Munf. 
416.  Stout  V.  Jackaon,  2  Jlond.  132.  Stewart  t.  Drake,  4  J9aM«d'« 
ilcp.  139.  Bennet  V,  Jeokina,  ISJoAfl*.  ilcp.  60.  PhilLpav.  Smith, 
Mortk  Caroliita  Lm>  RepotOory,  475.  Cox  v.  Strode,  2  BStb.  272. 
Booker  v.  Bell,  3  ihid.  175.  The  rule  in  Virginia  has  been  flactua- 
ting.  In  Mills  v.  Bell,  3  dU,  326.  it  was  the  value  at  the  time  of 
eviction.  In  Nelson  \.  Matthewa,  3  Harr.  Sf  JUm/.  164.  it  waa  the 
value  at  the  time  of  the  contract.  But  I  apprehend  the  later  dors 
trine  to  be  that  stated  in  the  text. 
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iolM  be  «^  of  «  p«t  of  MM  lud  pxhM^ 
Am itmagm*»ha nitmrnMi  mmior  Ikoaomuaitt  mL 
awiiliiiHi  |iil<r>he<>^^ypwca.«DdlhyMe*>tw 

Ab  MM  Nlio  to  tl«  whob  mmMmOod.  tkat  ihe  Hi* 
<rf' Ae  knd,  to  whiek  the  tide  hM  fiiSad,  bNn  toO"  "^ 
ef  Ite  wbele  tncL  The  oonbMt  ie  not  nKiBM»« 
to  «Blide  the  nodee  to  reoover  iMck  the  «hah  oooi'"' 
tioa  IMM7,  bM  o^  to  the  aaoont  of  the  nUtire  <i|k 
or  the  part  IcmL*    The  J^wwA  ooA;  adopfti  Uieitfe'* 

(«r  fwipewwtioii  OB  evietioB  of  put  od^  of  ^^ff' 
hot  it  eUowi  the  whole  nle  to  be  Ttoaled,  >f  ^  ^^ 
be  «f  Mch  aoaaequence,  idatirdr  to  the  vhobfK^ 
thai  the  purchaM!  woold  not  have  been  made  *^^^ 
paitlort.  Thk  haa  the  appearance  of  i^Bedj*^' 
the  jHoeecartiQn  vi  sqeh  aa  inqoiiy  nntat,  n  aV9  ""^ 
bemydMBcohanddehHiTe;  and  ihb  part  of  lhe|«|| 
MOB,  aflowmg  the  ctuitract  to  be  reaciiHled,  d* 


I  FteaoottT.  Tniraiu,4JfaM.  Aqt.  8£7.    IMarngM'- 


K«» 


7  JoAw.  ilqp.  3S8. 


A  Funk  T.  Veneidft,  II  Strg.  4  ibwifc,  109.  ^^i^*^*^^ 


an  MJlected  nod  enforced  in  the  launed  i^hium  rf  ■ ''  .'"^ 
can,  mod  where  be  «facnm  the  andoit  mle,  mder  lb«  *'" 

e  Hanu  t.  Pfaelps,  S  JMm.  A^.  49.     GntluieT-  ^"^g, 
tea.  IW.   Bee,«tao,BcMd»mp».D«Bi«y,  r«»'***'*^I,t 
4.  and  13  £Ae.  IV.  3.     Gray  v.  Biiaooe,  JKiy,  >«■    ^'  ^  |f, 
13.    ft«.  L  64.  sec.  3.    PoOto-,  7V»tfA.Ow(.A  »'«*'^ 
139.  14S.  aQ  which  cases  are  cited  in  Heniav.Fb«l^' 
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dntp^  in  I«qi>ieiiK;*     The  meaaow  of  oompcoMlioii 

f  fiv  •  4afictetM0' in  thfl  ^anii^r' of  Jand,  in  the  ewe  of  a  «8la 

1 1>y  itbe  a«*>  inHUMiiiMl  witb  qreeu3  okcunatancn,  bM 

I  bwo  MMinKd,  in  vome  ciuaa,  to  be  iba  awikge,  ud  not 

I  Um  i^«tiT«  r^iH^    Birt  IB  caoca  of  «nf^oo  of  a  spuific 

pHt,  jii{]iBftM4wiyriH«U|aJty||t  Ifae  nlati^,  i»tmd  of 

tJw«nnga  t«Jv«.  be  (riEitn  «aihe  nie .cf  en^iyiiMinm 

foriOmifh  tfMpwtkatnojr  Jwt  rbeooeietidiputQf  ibe 

^iAatitr  of  kndpwcWwd,  it  jp^  be  nine  tathaof  the 

Tihe  of  the  whole ;  or  it  m»9  be  one  half  part  of  the 

imiiKM,  ftpd^et  jt  raay  be  iha  tocky  or  the  bacHB  part 

qf  titeifwni,  pnd  BOt  one  hMndndth  paitof  the  vghie  of 

tit»  Mw  vong  jaoietjr. 

Th^^Mch  Jaw,  pnor  to  the  vevolutioo,  gave  to  the 
bHn^«iHDpa)iBtiqD  far  oaprataaeatM,  aadtfae  inorewad 
vwe  of  -^  laud,  in  addition  to  the  jreatitation  of  the 
nnce,  vith  iotcnat  and  coiti.  It  iru  founded  on  the'Ro- 
MMQ:l*Wi  bvlthfl  pronoun  waadetlitnte  of  iixediien and 
fVMMM-o  The  Code  Niipolaai^  haa  Mioued  dia  lule 
^nm  the  |paid«uio»  of  loqu  and  aibitrai^  ifiaeretion, 
wad  jtedneed  it  >to  oertaiaty.  It  aBewi  the  ponbaMr 
on  wictNB  to  teeorer  the '  {niec,  and  the  mesne  pn>- 
fiUwfcieblM  HoUigod  to  pay  tp.the  owner,  aadhieeo«(< 
and  eiiwniMa,  and  the  inctekied  value  of  the  lands,  inde- 
pwdeotef  Ibeaotiof  thepurohaaer,  and  abo  the  bene& 
ciril  itaproTeeoflnta  which  he  may  have  made.    The  rale 

I  in  the  Frenah  law  does  not  ppemte  with  eqodiQr  and  ja«- 
tice.  The  vendor  is  bound  to  pay  fiw  the  increased  value 
0^  'tbff-land,  and  yet  if  it  happens  to  be  diminished  m  value 


a  C0dtAbpai«on,  art.  1636, 1637.    O/tU  Codti/  Lomtimta,No. 
S490. 

b  »  Omr.  4  Mwif.  ITS.    4  JUm/:  33S. 

c  PelU&'i  7>wU  du  CW.  d*   Tcnte,  No,  13S— 141.    Atf.  Droit 
f^vngoii  par  Argou,  tain-  ii>  lir.  3,  oh.  Z3. 

d  Corf«JVbpoto>i,vt.  1630— 1441. 
Vol.  IV.  59 
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at  the  time  of  eviction,  the  veador  ie  not  less  bound  to  re- 
fund the  purchase  money.  The  ChU  Code  of  Loyitima^ 
hu  closely  copied  the  generiil  provisionB  of  the  French 
code  on  the  subject,  but  it  has  omitted  this  ioequalitf  (^  re- 
gulation, and  it  likewise  confines  the  recovery  to  the  piice, 
meaoe  profits,  cosis,  and  special  damages,  (if  any,)  and  be- 
neficial improvements.  Both  the  French  and  Looisiuiui 
codes  make  the  seller  pay  even  for  the  embrilHhiD^U  of 
luxury  expended  on  the  premises,  if  be  sold  in  bad  faith 
knovring  his  title  to  be  uDEOund. 

TbC  rule  of  the  common  Jaw,  and  the  one  most  preva- 
Icaf  )Q  this  country,  appeon  to  be  moderate,  just,  and  safe. 
"Wae  French  rule  in  the  code  is  manifestly  uojubL  ■  I  cannoi 
invent  a  case,  said  Lord  Karnes,"  where  the  maxim  ofKt 
commodum  ejtu  d^mt  ette  mcommodttm,  is  more  directfy  ap- 
plicable. If  the  price,  at  the  time  of  the  evictitm,  be  ^ 
standard  iot  the  buyer,  it  ought  to  be  equally  so  for  the 
seller.  The  hardship  of  the  doctrine,  that  the  seller  mmt 
respond,  in  civery  case,  for  the  value  of  the  land  at  the  thae 
of  eviction,  and  for  uiefiil  improvements,  cooaists  in  tbk, 
that  no  man  could  ever  know  the  extent  of.  his  oU^aliosi. 
He  could  not  venture  to  sell  to  a  wealthy  or  entetptwng 
purchaser,  or  \n  the  vicinity  of  a  growing  town,  witboot  the 
chanop  of  absolute  ruin.'  The  want  of  title  in  cases  (d* 
goodTailh,  is  usually  a  matter  of  mutual  error,  for  tbe  b^er 
inv^gates  the  title  wheu  he  buys ;  and  the  English  rale 
Wnild  appear  to  be  the  most  practicable,  certain,  and  be- 
nign in  its  application. 

The  manner  of  assigning  breaches  on  these  various  co- 
venants, depends  upon  the  character  of  the  covenant  lii 
the  covenant  of  seisin,  it  is  sufficient  to  allege  the  breach 
by  negativing  the  words  of  the  covenant.    But  the  cove- 


a  Art.  8488—3490.  6  PrineipUt  of  Equity,  vol.  i.  M!>. 

c  Ibid.  vol.  i,  288 — 303, 
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nant^^  quiet  enjoyment,  and  of  general  warranty,  re 
quue  the  assignment  of  a  breach  by  a  spedfic  ouster,  or 
imction  by  a  paranwunt  legal  title.    So,.in  the  case  of 
the  coTeoaat  against  incumbrances,  the  inciunbrance  must 
be  specifically  stated.    These  are  some  of  the  general  and 
universally  acknowledged  rules,  that  apply:  to  the  subject  ;> 
and  it  has  been  held  not  to  be  necessary  to  allege  ani 
ouster,  or  eviction,  on  the  l^each  of  a  covenant  against! 
incumbrances,  but  only  that  it  is  a  valid  and  subsisting 
incumttfance.    A  paramount  title,  in  a  third  person,  is  an 
incumbrance  within  the  meaning  of  the  covenant.* 

5.  Of  the  several  tpeciet  of  conveycmcei. 

Sir  William  Blackstone"  divides  conveyances  into  two 
kinds,  viz.  conveyances  at  common  law,  and  conveyances 
whicE^Lwii  elheir  force  and  efficacy  from  the  statute  of 
uses.  The  first  class  is  again  subdivided  into  original  or 
primary,  and  derivative  or  secondary  conveyances. 

As  some  of  those  conveyances  have  grown  obsolete, 
and  as  the  principles  which  constitute  and  govern  all  of 

flhem,  have  been  already  discussed,  it  will  not  be  requisite 
to  do  more  than  take  a  cursory  view  of  those  which  are 
the  most  in  practice,  and  of  the  incidental  learning  con- 
nected with  the  subject. 

(1.)  Of  feoffment. 

Fpftpipfint  was  the  mode  of  conveyance  in  the  earliest 
periods  of  the  common  law.  It  signified,  originally,  the  ' 
grant  of  a  feud  or-  fee ;  but  it  became,  in  time,  to  signify 
the  grant  of  a  iree  inheritance  in  fee,  respect  being  had  to 
the  perpetuity  of  the  estate  granted,  rather  than  to  the 
feudal  tenure.  Notiiing  can  be  more  concise,  and  more 
perfect  in  its  parts,  than  the  ancient  charter  of  feofiment 


a  Prescott  v.  Tnteman,  4  Man.  Rep.  627. 
b  Com.  voL  ii.  309. 
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It  reMtubtra  the  ihort  and  phdn  foraw  xm  omnnioiily  tmi 

Jr«w-Eog)nKl  itates.  Tbe  feoffinent  was  fikowse 
snifal  wtfh  aotuk]  delfrdry  of  powctwon  of  ibe 
m«d  irvrj  of  sewn.  The  notoriety  and  mtktmmatf 
ntrj  iVMewaU  ad^tad  to  tbe  Mn^idl]r  «r  nlafc* 
jev,  by  makmg  kaowA  lita  obabga  of  owtien,  ad 
preventing  all  ttmemity  and  ditpntd  ocmoecMug  (fa«  tUe. 
The  totdflt  Hverj  was  performed  bf  entry  of  tbe  feoftx 
epon  tbe  land,  with  the  ofcarter  of  feofiinetit ;  and  datrnt- 
iog  a  dod,  tnrr,  or  twig,  or  tbe  latoh  of  the  door,  m  dw 
name  of  mmid  of  all  tbe  landioootaiBedin  tbedeod.  The 
ceremony  was  performed  in  the  presence  of  the  peen,  or 
freeholders,  of  tbe  aeighboarfaood,  who  ware  tbe  TkUalior 
the  feudal  lord,  and  who  might  afterward*  be  called  eftto 

f  certainty  of  the  livery  of  seinn.* 
artar  itseir  wa«  not  reqainte.  Tba  fee  wm  a^a- 
ifg  conveyed  by  mere  Irrery  is  ibepteaaneeofthe 
The  livery  was  eqtiiVBlem  to  the  fihidal  inmb- 
B  ioheritanoe,  for  it  creatad  that  aeiaiD  wbich  be- 
afluibte  doctrine  of  the  comtnon  lav.  Amd  if 
the  fisoflbr  was  not  able  to  enter  upon  tiie  land,  MitKj  was 
made  within  view  of  It,  with  a  direction  to  tbe  feiAb  to 
entdr  t  and  'i£  actual  entry  ttfterwards,  in  tbn  time  of  4ie 
feoffor,  took  place,  it  was  a  good  liVery  in  la«.^ 

The  feofiinent  operated  upon  the  possession  witbonl 
any  regard  to  the  estate  or  interest  erf'  tbe  feoAr ;  Mxt 
^ough  be  bad  no  more  than  d  naked,  or  even  fortkns 
pdaeUion,  yet,  if  the  feofibr  had  posscssioB,  the  feoAimrt 
had  the  tfaoscondent  efficdc^  of  passidg  a  fta  by  rtlwcia  of 
^ety,  nkd  of  working  an  aeloa)  dMoaiB  tif  tbe  &•«- 
hriS.  It  cleared  dway  all  defea^Ie  titlos,deveatad  ertatei, 
^stroyed   contingent  rcmaindersi  eKtinguiAsd  ^«ws. 


a  Co.Litt.AS.m.    SBbicfet.  Gmi.  315,3)6. 
b  IM.  Bee.  419.  491.    Co.  tAU.  4S.  b. 
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and  baiftd  tbc  boibr  from  all  future  ri^f,  UA  poMibiBty 
tff  right,  to  iho  land,  and  nttcd  ut  eittiie  of  freohol^  » 
Ac  fooAe.*  Ift  tikis  t«cpec4  tha  fsdffineilt  dkffmbd  ea^ 
ti*)Iy  frodi  •  fiAfi,  or  oomtiDa  recoveiy,  for  Umi  cohom* 
in  fhs  Ade,  and  the  tcnfent  to  iho  prac^,  naust  be  leb^d 
of  the  freehold,  or  of  ao  estate  in  fee,  or  for  life,  otbeiwiM 
the  fine  m-  reoorerj  may  be  afoidftd. 

The  doctrine  of  diiMiiiii  forms  a  cnrioUs  and  inilniotiTCi 
part  of  the  old  tetidal  Jaw  of  tenurea,  and  it  baa  led,  in 
modem  tnnca,  to  very  eitended  tstd  profbnnd  diicuuMHla. 
This  braiwh  of  Um  work  trould  prdbably  ^pear,  to  the 
studant,  to  be  left  too  itiomnplete,  witfaost  tAhing  0on« 
DOtioe  tf^tm  ancient  aAd  Texattdns  leahm^ 

ScMHwu  the  completion  of  the  feudal  oiTertitHre,  1^ 
MyA  th«  tMMnt  wia  admitted  inUi  the  feud,  and  perferai- 
OT  Iha  rites  of  homage  and  fealty.  He  then  became  ac- 
t«nl  tenant  of  the  frceboM.  Krteisia  waa  tht  violent  ter- 
maatiOB  cf  thia  Beisin,  by  thaToGBr  UIHMI  &I  U£  feudal 
tenant,  and  the  nadtpation  of  bia  plaod  andfalation.  It 
was  a  notoriMii  and  tortiods  aot  on  the  paitt  ^  the  df>- 
stiaar,  by  wtueh  he  pot  hinuelf  in  tbe  place  ef  MMftaeiaeOt 
and  1b  the  obaracto-  of  tenant  of  the  freeboM,  tMMk  bis 
appearance  at  Ute  lorda*  eonrt  A  wrong&l  entry  wiif 
net  a  dlaaeinn,  provided  tbe  Hgtitftil  owMr  otmtinned  in 
pOMeStioa ;  for  it  was  a  just  and  reasonable  intendment  of 
law,  that  when  two  persons  were  at  the  same  time  in  poa- 
seMJon,  the  seisin  was  adjudged  to  he  in  the  rigbtfitl  owner.** 
yniaa  the  ouster,  or  tortious  expulsion  of  the  tme  owner 
Atom  the  possession,  that  produced  the  disseisin.  There 
r  was  a  distinction  between  dispossession  and  disseisin,  fhr 
disseisin  was  a  nrong  to  ^e  ^eehold,  and  mode  in  defiance 


a  Ob.  £.iB.  «.  «.  W.  a.  S«T.  a.  UH.  609,  Sll.  S»8.  Wett-SywA. 
wo.  U],  SAapponT*  ZtacManr,  M5,  W4.  Arifer't  Dote  US.  tnd 
Dtte  SIV.  t«  lib.  S.  Cb.  £«r. 

h  Ua.  MM.  Tfll. 
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Cunnpt  of  the  tnie  owoer.    It  was  iia  open,  ezda- 
idveree  entry  and  expubion,  whereas  dispasBesnoD 
^t  be  by  right,  or  by  wrong ;  and  it  was  aecessaiy  to 
Ink  at  the  inteotion,  in  order  to  determine  the  character 
f  the  act     These  general  princifdes  seen)  to  be  aHmiHwt 
'in  all  the  more  modem  authorities,  on  each  side  of  the 
Atlantic,  on  this  subject,  whatever  differeooe  of  o^mm 
there  may  be  in  the  application  of  them.* 
There  were  two  ki^t^f  ftf  ^iiu'Min    thp  nnp  was  a  dis- 
'  I  in  fact,  and  the  other  a  disseisin  by  construction  of 
The  latter  could  be  created  in  many  ways,  without 
cible  and  violent  ouster,  as  by  feoSioeot  with  lirery,  by 
entry  under  an  adverse  lease,  or  by  a  common  recoveiy, 
or  by  levying  a  fine.     Whether  the  disseisin  was   c^fecled 
by  actual  expulsion,  or  by  a  constructive  ouster,  the  legal 
consequences  upon  the  title  were  the  same.^     But  die 
doctrine  of  disseisin  by  election,  depending  upon  tke  plea- 
sure of  the  true  and  injured  owner,  and  wheth«',  for  tfae 
sake  of  tfae  remedy,  he  would,  or  would  not,  elect  to  coo- 
sader  himself  disseised,  has  been  extensively  af^Iied  to 
^ese  disseiuns  in  construction  of  law.     It  has  led  (o  a 
^great  deal  of  discussion  and  controversy  between  the  ad- 
KerentE  to  the  ancient  and  rigid  doctrines  of  disseiain,  and 
Bthe  advocates  for  the  melioration  of  that  theory  in  its  adsft- 
llticHi  to  the  atate  of  modem  manners  and  improvM»aits 
lIshMe  the  &JI  of  the  feudal  sjmtem.    The  question  on  the 


mUtt.aK.n».  noit,Ch.l.Atum.lSaUe.%i6.  Tajlor  v.  Honie. 
1  Burr.  R^.  60.  Coup.  6B9.  S.  C.  William  v.  Thonws,  II  fiuTi 
Ay.  141.  Jerrit  v.  Weare,3  Prut,  &7a.  Smith  v.  Biirtie,  €  Jiiluu. 
R^.  147.  Propiietora  of  Kennebec  Pur^hue  v.  Springer,  4  Mati. 
^p.  416.  ProprietoTB  v.  Lsborae,  X  Ortmhqf,  263.  Varicfc  t. 
Jscksui,  S  WmdM,  166.    Preccott  f .  Nevera,  4  Matrm't  Rep.  SK. 

b  If  one  tenant  in  common  entera  under  a  recorded  deed  upoa  kad, 
fifiming  the  entirety  in  fee,  and  exenaiee  notoriova  and  kvowed  uto 
of  ezchiaiTe  ownerBhip,  sudi  tcte  of  owoenhip  amoiint  to  &  dJaaewM 
of  his  co-tenants.    Prescott  v-  Nevers,  4  Muon'i  Rtp.  326. 
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efficacy  of  the  ancient  feoffment  came  into  view,  and  led 
to  enlarged  diacuwion,  in  Taylor  r.  Horde  ,**  and  the  wri- 
ftingsoftbe  distinguiflbed  property  lawyers,  Btich  u  Butler 
land  Pre§ton,  have  shed  a  great  deal  of  light  and  learning 
lupon  the  character  and  operation  of  that  celebrated  ape- 
I  ciee  of  conveyance. 

By  tbe  daqtripe  of  the  feudal  law,  no  parson  who  had 
less  than  a  Ufe  estate  was  deemedV  freeholder,  and  none 
but  a  freeholder  was  considered  to  have  posseeaion  of  the 
land.  Tbe  poBsessioD  of  a  termor  for  years,  wai  the  poa-i 
sesaioD  of  the  freeholder  under  whom  he  held,  and  whol 
was  eiposed  to  lose  the  possession  by  the  negligence  orl 
treachery  of  the  termor.  If  he  left  it  vacant,  or  pennittedl 
himself  to  be  disseised,  or  undertook  to  alien  it,  or  claimed 
a  fee,  or  affirmed  the  title  to  be  in  a  stranger,  the  freeboldec 
lost  the  possessioD,  which  was  nearly  synonymous  to  free- 
faold^^he  possession  of  the  termor  at  will,  or  at  suffo: 
rariee,  was  equally  the  possession  of  the  freeholder.  Per- 
sons  in  possession,  without  any  right  as  tenants  by  disseisin, 
deforcement,  abatement,  and  intrusion,  could  abo  transfer 
the  possession  and  freehold  by  hvery  of  seisin.  The  livery 
operated  upon  the  possession,  and  it  could  not  be  made 
by  a  person  in  possession  without  transferring  the  freehold. 
The  transfer  was  of  itself  a  feofiineut,  and  no.  writing  was  I 
required,  and  no  greater  estate  in  the  feoffor  than  mere  I 
possession.  When  charters  were  introduced,  it  .was  the  ■ 
livery,  and  not  the  charter,  that  worked  the  transfer  of  the 
fee.  The  feoffinent  was  OTigioally  required  to  be  made  in 
the  presence  of  the  peers  of  the  lord's  court,  (pares  chtub,) 
and  the  entry  of  the  feoffee  was  recorded  in  the  lord's 
court.  When  this  solemnity  and  notoriety  were  dknued 
by  tbe  time  of  Henry  II.  the  transfer  lost  much  of  its  dig- 
nity and  certainty. 
The  feofiioent  was  supposed,  by  the  Court  of  K.  B.,  in 
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Jlli^v,  fl()r<fa,toba«eloat,.oiiaoooBiit  of  thatcfaH^r 
mntib  also  of  it*  pwuiliar  e^caxif.  Bat  Ifr.  Bitflar  doa 
ide  to  tiM  ftcottraey  of  thu  opisM*.  ^Ht*  momI 
^  4>r  the  fooffnent  was,  4kat  it  sFeiMd  «i  ««atc  ^ 
I,  t&0i^ MoiM toof  <s  thejeof^  at  AB^mm^ tk» 
0ojfvieHt )  aad  there  is  nothing,  he  obBsrvei,  in  tbe  batory 
'■f  4be  EqgUtb  law,  to  ihow  whea  «tid  hew  k  wm  Iwt. 
Tfcwcteotrine  ia  tiie  tisM  of  BraeloD  wmt,  that  evety  pcr- 
sobSvK'v  Ibad  P04b4IIRUU,  ftUWUHl  tdeoder  or  naked  thrt 
ponewJCB  migbt  be,  u  that  of  a  'teaaBt  at  will,  of  1^  fltf 
feiaaoe,  oiaguaidiso^  or -hewevar tortioua  hb  powMomta 
Mgbt  be>  ss  the  poBseiBion  of  a  disseiMr  or  iirtfvder,  te 
was, «evarthel«ee,  coBsidered  to  be  iathesann  of -die fee, 
and  to  be«DaU«d  by  feoffineat  and  iimrf  to  transfer  it  to 
aBotbcr.  The  dtaseiBor  beeane  a  good  tefient  to  Ae 
daaaadaat^i  praoipe,  and  a  freehc^er  ie  facto,  ia  ipite  of 
the  tfiM  owners  The  same  ^eacy,  by  ammuu  of  the  pos. 
mmAoo  in  dk«  feoffor,  aod  livery  of  t^ain  t»the  feoflbe,  was 
imputed  to  tiie  feofiiDaiit  Xsf  Periiiaa,  Coke,  aad  otben,-* 
aadthe  anoient dootrine,  as  itezinted  iriieQ  Biactoo wrote, 
hai  been -continued  to  modem  times,  grring  to-lke  fcofi'- 
msDt  jM  pritmtive  opeFation.  DisBeifliiis  by  efectitna  tse 
tbMyuts  which- afesodisMisiBB  ualesa  ^tepaitj  ilhoimes 
to^^aidarthem  to  :be  sh^,  end  wUdt  are  not  in  then- 
anves  disMisins.  The  disseisiD  which  isprodoeed  by  a 
ItaiBmvat,  answers  every  desoriptioB  of  an  actaa(  ilifnimiii 
Wbflther  the  feeAaaat  be  made  by  a  person  aeised  of  an 
eatait  of  Reebok),  <h  -by.a  person  harii^  only  the  poeKs- 
voa,  at  a  teoaot  -for  years,  at  w3],  or  hj  snfleranee,  tbe 
cieot  waslhe  eane.  Tbe  disseisia  gave  to  Ae  feofiee 
egHBitaveryperBOB  but  tbe  disseisee,  bd  immediate  estate 
uS  freehold,  i^  its  rights  and  incideats ;  so  that  the  wife 


^     aBnid(i^iih.2.c.£.asc.  3,4. 

*  Cb.  iio.   48.  b.  49.  a.    S  Awf.  4U,  413.    Bollock  v.  OiUtr. 
P(>pbm,3&.    Ptrkiru,  sec  av. 
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iCo^e  bee&me  entitled  to  dower,  dnd  the  boBband 
■  eurie^,  and  a  desert  to  tbe  heir  of  the  fet^ee  toSed 

i  aOif  of  Ibe  dUaeiBee.  The  tenant  wu  expelled  from 
fawfee,  and  tbe  fisofree  nsarped  his  feudal  pisee  and  rela- 
tion, kbd  he  became  a  good  tenant  to  tkeprtse^e  of  every 
demaadajit,  thcni^  the  tfne  OwnerV  r^hC  of  entry  opoil- 
bim  WW  not  taken  aWay.  Thf  nmfiVrm  lanfpiay)  Hf  the 
boohs  wliid)  treat  of  dinektns  by  feoffmentfl,  uonittera 
tbo  foofeti  as  baviag  an  immediate  estate  of  fteeht^,  and 
asfa«riagftecfuir«d8s0i8iDinfeeasageiiMtBtranger*.  The 
diwwria  prodnoed  by  a  fbo&ient,  tneant,  ascordmg  to  Mr. 
Butler  and  Mr.  PMston,  an  actual  disseisin,  and  not  <me 
at  the  eleeticm  of  the  party ;  and  the  feoflee  continoed 
vaatad  with  the  freehold  until  tbe  disseisee,  hy  entry,  or 
at^ioB,  regained  bis  possesaioa,  and  of  that  right  of  entry, 
or  of  acli<^  be  might  be  baned  in  procOM  of  time, 

Tlie  dymcter  and  ^kct  of  a  feoffinent  and  disseisin, 
aocw^g  to  ^e  ancient  and  strict  notion  of  them,  wore 
aUf^histnrted  and  rapported  by  Mr.  Knowler,  in  his  ar- 
gwieat  ia  Taylor  t,  j^arde.*    The  doctrine  of  the  coort 
in  (hat  ease,  waa  somewbat  diflerent  from  tbe  view  which 
Mr.BittJerbas^venof  the  operation  of  a  feofibient.  "Hie 
opiaaoo  of  E^orH  Mansfield  has  been  mndi  qoestioned  by 
him,  and  others,  who  deny  diat  the  efficacy  of  the  feoff- 
ment is  lost ;  and  tfiey  insist  that  it  does  still  vest  an  actual 
estate  of  freehold  by  disseisin.    According  to  Ifr.  I^eston,"  V 
wbeaever  a  penoa  eaten  into  land  withont  title,  and  chums  I 
a  fte,  he  is  B  (fisseisor,  and  acquires  a  seisin  in  fee.     So,  if   ] 
a  termor  makes  a  feoffinent,  he  gains  a  freehold  by  dis- 
seiiiD.    Tbe  great  struggle  which  commenced  with  Lord 
Man^M,  between  the  courts  at  Westmittster,  and  tbe 


a  1  Burr.  Btp.  60.  Mr.  Preaton  says,  that  tha  ftrgwnent  ef  Ui. 
Knowler,  uid  not  the  floctrine  of  Lord  Husfleld,  aUXea  the  liw 
most  correctly. 

b  Pretton  an  MitracU,  voL  ii.  390.  39S. 

VouIV.  60 
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adherente  (^  the  ancient  consequenceB  of  a  feoffinoit,  ■■ 
that  the  latter  are  tenauons  of  holding  the  feofiioeat  to  in 
primitiTe  operatioa,  by  which  it  passed  a  fee  by  vrrong,  u 
well  as  by  right,  and  disseised  the  true  owd»  i  whilst  tbe 
formei  are  disposed  to  check,  as  much  as  posnble,  the  Mp- 
pUcation  of  the  unreasonable  and  noxious  qualities  ef  tbe 
feoffment,  and  confine  its  operation  within  the  boands  of 
truth  and  justice.  The  doctrine  in  Taylor  v.  Hor^  ms, 
that  if  a  tenant  for  life  or  years  should  make  a  feoffineal. 
the  lessor  might  still  elect  whether  he  would  consider  hio- 
self  disseised ;  and  that,  except  in  the  special  instance  d* 
a  fine  with  proclamations,  there  was  no  case  in  which  tbe 
true  owner  might  not  elect  to  be  deemed  not  disBased,  po- 
vided  his  entry  was  not  taken  away.  In  Jerritt  v.  Weire,' 
the  Court  of  Exchequer  were  disposed  to  follow  the  tpint 
of  the  case  of  Taylor  v.  Horde,  and  disarm  the  dodnBe 
of  disseisin  of  much  of  its  ancient  severity,  and  fomudsble 
application.  They  adopted  the  doctrine  in  Bbatdtm  t. 
Bmgk,"  that  whether  there  was  an  actual  '^■— "■■rii  or  not, 
depended  upon  the  character  and  intention  of  tbeacL  A 
lease  for  years  to  a  stranger,  by  a  tenant  at  will  renderiDig 
rent,  was  held,  in  the  case  from  Croke,  to  be  a  daewiD 
only  at  the  election  of  the  owner ;  and,  in  tbe  Exchequer 
oas^a  lease  by  a  strang«  and  enby  under  it  by  tbe  kaaee, 
wilput  upon  the  same  ground.  Every  disseisia  is  a  treqwM, 
Jifut  every  trespass  is  not  a  disseisin.  A  manifest  intentioB  to 
^oufit  the  real  owner  must  clearly  appear,  in  order  to  raise 
an  act  which  may  be  only  a  trespass  to  the  bad  emioeDce 
of  disseism. 

In  OoodrigM  v.  Foretter,"^  the  court  censured  and  c(»- 
demned  the  andent  doctrine  of  estates  arising  by  diiwoinin, 
as  they  did  also  in  Jerritt  v.  Weare.    The  opinion  of  Lord 


*  3  Price'i  Ex.  Rep.  57S. 

b  Cro.  C.  30t. 

c  1  Tmaa.  Atp.  57S. 
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Mansfield  received  stitl  more  decided  confirmation,  by  the 
ItinanimouB  decision  of  the  K.  B.  in  Doe  v,  Ltpiet.^  It  was 
I  there  held,  that  a  feotTment  did  not  operate  to  destroy  a 
I  term  for  years,  when  made  without  the  consent  of  those 
I  who  had  the  term.  Lord  Tenterden  declared,  that  there 
I  was  so  much  good  sense  in  the  doctrine  of  Lord  Hans- 
'  field,  that  he  should  be  sorry  to  find  any  ground  for  saying 
it  could  not  be  supported.  A  feofihient  by  a  stranger 
would  be  void,  if  there  was  a  lessee  for  years  in  possession, 
who  did  not  assent  to  it  To  attempt  to  turn  a  term  into 
a  wrongful  fee,  with  all  its  ineqiutable  consequences,  by 
the  old  exploded  notion  of  the  transcendent  operation  of 
a  feoffment,  was  pointedly  condemned.  The  nature  of  a 
feoffment  and  disseisin  were  said  to  be  materially  altered 
since  Littleton  wrote.  The  good  sense  and  liberal  viewsl 
which  dictated  the  decision  in  Taylor  v.  Horde,  seem  tol 
have  finally  prevailed  in  Westminstw  Hall,  notwithstand-l 
ing  the  stnHig  opposition  which  that  case  met  with^onJ 
the  [wofeesion.  The  courts  will  no  longer  endure  the  old^ 
and  exploded  theory  of  drsseistn.  Thry  nmr  rnf|nirii  ipmr 
thing  more  than  mere  feoffments  and  leases,  to  worli,  in 
every  case,  the  absolute  and  perilous  consequences  of  a 
disseinn  in  fact  Those  acts  are  a  disseisin  only  at  the 
election  of  the  real  owner,  and  are  not,  in  all  cases,  abso- 
lutely and  inevitably  so.  It  will  depend  upon  the  intention 
of  the  party,  or  it  will  require  overt  acts  that  leave  no  room 
to  inquire  about  intention,  and  which  amount  to  actual 
ouster  in  spite  of  the  real  owner.  Mr.  Preston,  in  hii  dis- 
cuggion  of  titles  imder  seiun  and  disseisin,"  adheres  to  the 
strict  doctrines  of  the  old  common  law,  and  he  severely 
lemns  the  judgment  in  Taylor  v.  Horde,  as  "  con- 
founding the  principles  of  law,  and  producing  a  system  of 
error.'*    Mr.  Butler,  also,  though  more  temperately,  and 


a  3  BarmB.  if  Crttt.  388. 

h  Proton  on  Abilraclt,  vol  ii.  279—396, 
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noie  «Mr>  «tt*fi)(i  its  coRcbwiooi,  while  he  vritaita  *e 
<IM  wv  d«cidefl  with  orach  coDsderetMWt  mari  jhAbic 
•Uliljr.  Then  writ«n  sarre,  tt  )e«rt,to  «how  the  ^mk  m 
free  vqoiry,  and  of  HncoisprotRwiag  hostility  to  mmam- 

ItioDt  wbicfa  ABUBfttes  the  Ejaglieb  proper^  )airycra,  mi  ma- 
|W)«  Unos  to iUod  WAtcUbJ  wd  intrepid Mnliii^OTEriiie 
Mcioot  jwiVfadooce.  While  we  cdjaiire  tfa^ir  iadiip»- 
dMoe  and  patiiotiaB,  we  think  that  it  would  b*  4fe^  v 
kt  laraanted,  if  we  were  obliged,  at  tlu«  day,  lo  caQ  inu 
piaotioe  tha  eKtraragftnt  consequeneei  of  diwaiBai  af^ 
Ituijnl  UwNA,  and  tha  atannaco  by  feoffinant  itaatf,  avi 
th«  JOHOM  which  gave  such  traBaendQUi  si^ctt  to  da- 
BMND)  bad  mH  tKcome  lost,  and  iwrisd  in  oblivioD.' 


a  I  presume  Mr.  Prestoa  to  be  the  same  coaiuel  wbo  ^rgaedtlm 
cka>o  of  OooMghl  \.  Arcstrr,  in  the  Exchettuer  Cbuuber,  k  ISH. 
(I  nmt  Rip.  57«,)  Is  that  oaae.  Sir  Janwa  HunSaU,  m  d^wi- 
in;^  jiid(MitartlweMft,otaerTed,tbatif  tha  daotrin  oTet- 
taiMi  aruniff  br  liiawinii,  w«a  neh  •#  M  been  staiad  bf  ib^  Pk§- 
toB,  be  aboHld  luaeat  tbtt  the  Uw  wn  wch.  "  Oiv  mcoton,"  te 
obKTvedi  "  got  into  very  odd  notioai  ou  tbese  oubjecU,  and  wen  in- 
due«d,  by  puticiilar  cues,  to  miie  estates  grow  out  of  wnn^AiI  ■«(&,'' 
It  U  prasumd  that  Mr.  Preston  is  also  the  same  cootsBlwfaoargiied 
tbs  nUM  of  JirrU  t.  more,  befbre  the  Court  of  Bsctwqoer,  in 
■•IT.  <S  PHct,  S76.)  iB  that  CMS,  Bann  Gnkam,  ta  irtivci^tlie 
apitHon  «r  tlw  oiart,  ohimad,  U»at  the  pnscilik  of  tim  iariamim 
JktflBr  V-  Bar^t  tasted  on  i.  foiutdatiaa  not  to  be  Ebakm  i  a^  he 
•poke  with  even  npreheuible  barshDess  of  the  efibrt  to  nvive  the 
al4  doctrine  of  diaaouiD  in  its  unmitigated  fbrc£.  Ur.  Preabm  in* 
not  dismayed  or  diverted  from  bis  optnione  by  that  deeisioii ;  and  he 
nys,  Id  the  prefkce  to  his  third  Tolame  on  Abt/met*  of  nUt,  tbtf  he 
haa  ataUd  lis  piuyariliiia  oa  dbsBiaiB,  theogh  that  iiiiiiiiiai  waa  to> 
Am  Urn.  «U  the  fidlert  poovictioo  of  (twiT  •ocunvy.  M  ia  pav- 
wmad  fiaitbaitthat  Hr..PiB«toii  is  tba  avaa  penon  wha>«a  iniiniiil 
oaae  man.  tmogbt  up  and  mforced  liis  teoaciooa  o^uws  oo  the 
efficacy  of  fboflhwnt  workiog  a  diasraim,  and  creating  a  wioii|fbl  fee ; 
and  the  K.  B.,  in  i>M  v.  Lfum,  (3  Bamv.  if  Crtit.  3S8.)  Tery  pe- 
remptorily iqected  tham.  Hia  views  on  this  antgect,  as  laid  downia 
lu«  treatisea  on  praperty,  may  therefbre  be  coDsidered  as  eaasntiBlIy 
expelled  from  Westminster  HsU. 
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In  thn  oountry,  the  decisioa  of  Lard  Mansfield  bu  not 
met  wiUt  eatire  approbation,  and  tbe  late  aod  learned  Chief 
Justice  Paraons  declarad,  that  hie  lordship  had  not  gone  to 
th«  bottom  of  the  matter,  and  had  puzzled  himself  aoae- 
cessarilf .  I  cannot  acquiesce  in  the  accaracy  of  this  en- 
sure, and  it  appears  to  me,  that  Lord  Mansfield  gave  to  a 
disgeino,  founded  on  the  operation  of  a  fbofiiDent,  as  much 
efficacy  as  it  was  entitled  to  receive,  in  this  improved  age 
of  die  Enf^b  law/ 

The  c^veyance  by  feoffment,  with  livery  of  seisin,  has 
lon^  sipCe  become  obsolete  in  En^and  ;  and  though  it  has 
beeBTii)  this  coiintt;,  a  lawfiil  mode  of  conveyance,  it  has 

(been  used  in  practice.  Our  camu^uaceLjt&x&jMait 
ifcSr  bIu 


ance,  in  the  fiature  of  the  ancient  feofttn^t/uiiJ  lUuil*— 
cAbctuat,  00  bein^  duly  recorded,  without  the  cereJDony  of 
lively.     The  NoD'HiifK  RMOOBU  l!/tatuteg^  have  expiesaly 
abolisbed  the  mode  of  conveying  lands  by  feofiiDent,  with 
livary  of  seisin^ 

(3.)  Of  G^. 

This  wuni  common  law  conveyance,  and  applied  to 
incorpo^Al  hereditaments,  such  as  reversions,  rents,  and 
senion ;  and  not  being  of  a  tangible  nature,  and  existing 
ojjif'm  contemplation  of  law,  they  could  not  be  conveyed 
Wf  livery  of  seisin*    Such  rights  were  said  to  be  ,in  grant, 


a  It  is  to  be  regretted  that  the  leuned  judge,  who  dehrered  the 
ojunion  In  Praailt  v.  Jfevtrt,  [4  Maton't  jR«p.  336.)  did  not  tben  find 
a  proper  occaaiou  to  itiveBtigate  the  subject  of  diEBeUiii  at  luge,  upon 
which,  Iw  says,  he  had  be(towed  hia  reeearcheB  at  an  early  period  of 
hi«  piofeaaioiial  Ufc.  There  is  no  person  firing  who  would  have  done 
mors  einnplete  justice  to  tbe  subject ;  fbr  that  eminent  judge  never 
handles  a  question  on  any  part  of  the  science  of  law,  without  exemin- 
ii^  it  in  all  iu  relation!,  with  equal  candour  and  freedom,  and  fer- 
vour and  force,  and  leaving  it  completely  exhausted. 

6  Vol.  i.738.  eec.  136.    " 
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and  not  in  Iheiy,  and  tbey  were  conveyed  simply  by  deed.' 
^UQ  wu  this  essentia]  diffetenoe  between  a  feoffioent  a^: 
a  grant ;  while  the  former  canied  destruction  in  its  coaix. 

Ihy  openXiDg  upon  tfae  possession,  withoat  jutj  t^aid  m 
the  estate  or  interest  of  the  feoffor,  the  latter  haagnlj 
operated  on)y  upon  the  estate  or  interest  ivhicb  the  pan- 
tor  had  in  the  thing  granted,  and  could  lawfully  codt^.^ 
Feoffinent  and  grant  were  the  two  great  dispoBing  povo; 
of  transfer  of  land,  in  the  primitive  ages  of  the  En^eb 
law. 

To  render  the  grant  efTectnal,  the  conimoD  law  reqraoi 
the  consent  of  the  tenant  of  the  land  out  of  which  tk 
rent,  or  other  incorporeal  interest,  {Hoceeded  ;  and  tli6 

pnnaani  ara^  TflUfijl  fiP"''*"*"'    ,    ft  arOSe  ^FOm  tfae  iDttOMle 

alliance  between  the  lord  and  vassal  existing  under  the 
feudal  tenures.  The  tenant  could  not  alien  the  (end  «ith-| 
out  the  consent  of  the  lord,  nor  the  lord  part  iridi  W 
sCignoiy  vnthout  the  consent  of  the  tenant.*^  Tie  neces^ 
nty  of  die  attornment  was  partly  avoided  by  the  Dwdao   , 


6  UfL  aec  we,  MW. 

c  irrigUtn  TteMTo,  ITI.  Bfr.  Bi^r,  in  faia  noU  Z72.  U 1*.  3- 
Co.  Utt.,  wliik  be  admits  tbU  tbia  doctiine  fomieiij  premiiedc 
En^mnd,  fl«78,  Uiat  it  did  not  pievkil  to  ui  eqnal  e>t«qt  on  the  eoM- 
nent,  and  the  loid  migfat  transfer  hie  whole  fee,  without  the  conn: 
of  tlw  vaaaal,  and  the  vaseal  becaine,  by  such  transfer,  tto  tenuit  ot' 
the  new  lord.  Mr.  Hallam,  in  treating  of  the  feudal  eystm  at  tk 
ffontinwrt,  daring  the  middle  agea,  paaaea  over  ao  rerf  ixapomit ^ 
point,  with  onJ;  a  general  remark,  that  the  corniacion  helwttm  Ike  hu 
forUe*  vfidtr  the  /eudai  teiture  vert  to  tnNmnic,  lAof  it  cotdd  luJ  ie 
rfiianfafirf  hy  cither,  vnlhirut  rripdring  Ihr  ttihrr'i  content;  and  he  nfen 
to  no  authorit  J  for  his  aaaertion. — Hallam  on  Iht  JEddle  Agtt,  tdL  i- 
IDS.  Sir  Martin  Wright  refers  to  the  book  of  feudi,  (Fewd  Gb.  i- 
tit.  34.  sec.  1.)  where  we  have  these  words  :  tx  eada»  Itgt  daeai^ 
qtod  DotKmut  one  volwtate  nattalli/eudum  i^tature  fmk  po€al.  Bi>> 
the  book  of  6u^  admits  that  this  check  upon  the  lord  did  not  prtrtH 
at  HilaiH^lfe^Iani  non  obtintt. 
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modes  of  coDTOTance  under  the  statute  of  una ;  and  it  was, 
at  last,  completely  removed  by  the  statutes  of  4  and  S 
Aime,  c  16.,  and  II  George  II.  c  19. ;  and  it  has  been 
equally  abolished  in  these  United  States.  The  liew-Torh 
Reoited  SteOutet^  have  rendered  the  attoroment  of  thei 
tenant  unnecessary  to  the  validity  (^  a  conveyance  by  his; 

I  landlord ;  though,  to  render  him  responsible  to  the  grantee, 
for  rent  <a  otherwise,  he  must  have  notice  of  the  grant 
Nor  wUI  the  attornment  of  a  tenant  to  a  stranger  be  valid, 
unless  made  with  his  landlord's  consent,  or  in  consequence 
of  a  judgment  or  decree,  or  to  a  mortgagee  after  forfature 
of  the  mortgage.'' 

The  S/fm-Tork  Reoiied  Statute*  have  given  to  deeds 
of  coQ^yance  of  the  inheritance  or  freehold,  the  d«io- 
minapon  of  grantt ;  and  though  deeds  of  bai^in  and 
sal^and  of  lease  and  release,  may  continue  to  be  used, 
jVey  are  to  be  deemed  grants.  That  instrument  of  con- 
veyance is  made  competent  to  convey  all  the  estate  apd 
interest  of  the  grantor,  which  be  could  lawfully  convey ; 
and  it  passes  no  greater  or  other  interest'  I  should  pre- 
sume that,  under  the  New- York  statute,  the  operative  word 
of  conveyance  is  grant,  and  that  no  other  word  would  be 
hehl  essential ;  but  as  other  mod^  of  conveyance  operate 
equally  as  grants,  any  words,  showing  the  intention  of  the 
parties  to  convey,  would  be  sufficient^    The  policy  of 


a  ToL  i.  739.  sec.  146. 

&  A*,  r.  Rmiied  Stalula,  vol.  I  744.  »ec.  3. 

c  Ibid.  738.  aec.  137,  138.  142, 143. 

d  Lord  Coke  says,  that  the  word  grant  (concsMi)  may  uneunt  to  a 
grant,  <t  feofiment,  a  gift,  a  lease,  a  release,  a  confinnatioD,  a  surreti- 
der,  &«. ;  and  it  ia  in  the  election  of  the  party  to  lue  it  to  which  of 
these  purposes  be  will.  (Co.  IM.  301.  b.)  The  word  cottMy,  or  the 
word  anign,  or  the  word  Irmuftr,  wouM  probably  be  sufficient.  It  is 
made  the  duty  of  the  couits,  in  the  construction  of  every  inrtniment 
conveying  an  estate,  "  to  carry  into  efffect  the  intent  of  the  parties ;" 
and  tliat  intent  may  as  certunly  appear  by  these  words  as  by  any 
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cliBngiDg,  bf  Btfttofe,  the  denominstion  of  the  tmnd  deedi 
of  eoDTeyanee  of  the  fteehoM,  sntf  resolring  them  BBinto 

Pits,  oiBj  admit'of  Bome  qucalknt.  Intbe  Engfth  hw, 
in  the  law  of  thu  c:ountTT,  grants  are  understood  to 
IjBpedficaDy  to  the  conTeyance  of  incorporeal  beretfi- 
ents,  and  to  feltenr  patent  from  gotemment.  Itn  is 
tne  osumI  uii<)efMandii^  add  appHeatioa  of  the  tenB,wAfa 
tb«  juoftBooD,  and  with  the  conntij  at  large.  Ztoeur 
Twker  bbmI,  tfiaf  the  word  grant,  wbeit  appGed  to  huoA  m 
Ttrginia,  mng  ajtlmtymoaa  with  patent  Then  woidd 
ieem  to  have  been  no  nec«Bstly  that  the  mnie  of  the  ord- 
DBXj  and  famiUar  conveyance,  hj  bargain  and  Mie,  wtaM 
have  been  <fi«nissed  and  absorbed  in  the  wwd  graa. 
The  deed  of  bargain  ftnd  sale  might  have  been  deehred 
t»ot>ente,  as  heretofore,  hy  &  transfer  of  tfie  title,  wirftotrt 
the  neceasitf  of  the  theory  of  raising  it  ose.* 
It  wU  be  unneeessar;  to  enki^ e  uptm  conreyaDcea,  of 
lal  or  secondary  character,  a«  exchange,  paititioii. 
nation,  surremter,  anignment,  and  defeasance;  and 
It  dweHing  upon  them,  I  shall  proceed,  at  oace,  to 
i  eoBsideratioR  of  conveyances,  which  owe  then-  intro- 
IclicKi,  and  oniversal  practice,  to  the  statute  of  oses. 

(^■)Jff  the  arvenaiU  to  Itaad  seited  to  uiea. 

am  conveyance,  a  person  seised  of  lands,  coTeoaiia 
f  be  will  stand  seised  of  them  to  the  use  of  another, 
n  executing  the  covenant,  the  other  party  becomes  seised 
^of  Uie  use  of  the  land,  according  to  ibe  tenna  of  tbe  asa; 
and  tbe  statute  of  uses  immediately  operates  and  aaiMtes 
the  possession  to  the  use.  This  ccmveyaooe  hm  the  suae 
force  and  effect  as  a  comraoa  deed  of  bergaiB  and  nle ; 
but  the  great  distinction  between  them  is,  diat  die  fbrmtf 


»  Ui.  nvrnfinyn,  ia  his  OaUiitet  rf  a  OOe,  prapoaed  that  I 
DtBiB  of  aD  daeda  ahontd  he  cqtwqnnM,  tad  tbe  openHvs  word  a 
rmy.    What  rGStleflBnesB  does  tbu  exhibit  < 
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can  yi^  be  ntnde  tue  of  ttnong  neu  doneatic  relatione, 
fofiflT  mutt  be  fiMHii(«d  od  tbe  cOBoidentioB  of  blood  or 
jBerriage.  '^^  ifT*  ""1  bt  "''*°*'  for  u^  purpqte  by  tbis 
^conveyance,  in  &Tour  of  a  pwson  Df>t  within  tbe  influaocc^ 
of  the  domMtic  conaiiieralioQ ;  and  it  Dsakes  no  difiarence 
whetber  tbo  pantee,  if  t»  be  a  atranger  to  the  cwtiklaa- 
tion,  is  to  take  on  his  own  account,  or  aa  a  mere  truat«e| 
for  some  of  the  family  connezions.  He  is  equally  incom-l 
petsnt  to  take.*  The  existeoce  of  another  coaBider*tioa,l 
in  additioQ  to  that  of  blood  or  marriage,  will  not  impede' 
tfaeoperatioa  of  the  4ecd.  CoreoaBts  to  stand  seised  aie 
a  qxcies  of  conveyance  no  longer  in  use  in  En^and.'' 
They  owa  thoif  efficacy  to  tbe  statute  of  uses,  and  in  New- 
Vwk  the  statute  of  nsCs  is  abolished,  and  no  mention  is 
made  of  this  canveyance.  fiat  if  the  covenam  to  stand 
seised  ba  fbtmded  on  the  ro^ vU  ffllBMeiRRIh,  it  would 
be  good  as  a  grant,  for  there  could  ba  no  dispute  about  the 
intention;  and  it  is  admitted,  Utat  in  &  corenant  to  stwul 
Maed,  any  words  will  do,  that  sufficiently  indicate  the 
ioteatioii.*  ft  is  a  prmciyle  tf  law.-lhatjf  the  form  of  the 
conveyance  Jbe  an  inadaqimte  mode  of  giving  efiect  to  tbe 
inteatioD,  accMding  to  the  letter  of  the  inatrument,  it  ia  to 
be  conatmed  oader  the  assumption  c£  aaother  character, 
so  as  to  gm  it  effect,  dm  ^uod  ago  noti  veiti  ut  tigo^ 
pqamamn  ventre potett,  Tbe  qualification  to  Ihisrule 
lat  the  instrument  must  partake  of  the  essential  quati- 
6^  thedeed assumed,  and,ther«ibre,nouistnmwntcan 
p  li  a  Aoffinratt  wiAout  liieiyi  either  shown  or  prc- 
;  BoraaagraBt,aaiasB  tbe  sobject  lies  in  grant;  (as 
It  Boiw  does  in  JSew-York  in  all  caaes  of  tbe  freehold ;)  oor 


c  Lord  fsget'a  case,  1  1.0011,195.  lCg.t54.  a.  Wiseman's  cue, 
X  Cb.  IS.  Smith  v.  Ridley,  Cro.  C.  6».  Hore  t.  Dix,  1  Sid.  25. 
IteksoDT.  asfcring.  18  AhH.  Stp.  516. 

d  Vtda  nprwt  p.  C3T.  aote. 

a  Doe  V.  BtlkeM,  WUM  Btp.  673. 
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as  aat/ftautt  to  rtand  seJMd,  without  the  cooudentkia  of 
blMTw  maniage ;  nor  as  a  bargain  and  sale,  wKboat  a 
vjmahh  fibiuideration.  If  there  be  no  lease  to  make  the 
^eed  good  as  a  retease,  and  no  livery  to  make  it  good  as  ■ 
fef^ment,  it  may  <^rate  as  a  bargain  and  sale,  or  cotb- 
nant  to  stand  seised,  pronded  there  be  the  r 
deratiwi.' 


(4)  Of  I 

Ty<8tb 


f  laaea 

8  the  usual  mode  of  conveyance  in  Kngfatud,  be- 
curfe  it  does  not  require  the  trouble  of  enrolment,  it  was^ 
>^ntrired  by  Seijeant  Moore,  at  the  request  of  Lord  Nor- 
ris,  for  a  particular  case,  and  to  aToid  the  unpleasaot  no- 
toriety of  livery,  or  attornmeoL  It  was  the  mode  univer- 
sally in  practice  in  New-York  until  the  year  1788^  The 
revision  of  the  statute  law  of  the  state  at  that  petibd, 
which  re-enacted  all  the  English  statute  law  deoned  pro- 
per and  applicable,  and  which  repealed  the  Briti^  sta- 
tutes in  force  in  New-York  while  it  was  a  c^ony,  Femowed 
all  apprehension  of  the  necessity  of  enrolinent  of  deeds 
of  bargain  and  sale,  and  .left  that  sh<Nl,  plain,  and  eieef- 
lent  mode  of  conveyance,  to  its  free  opwatuHL  The  eaa'  I 
sequence  was,  Uiat  the  conveyance  by  lease  and  rdeaae,! 
which  required  two  deeds  or  instruments,  instead  of  one.! 
fell  immediately  into  total  disuse,  and  will  never  be  n-1 
vived.^  I 

B  lease  and  release,  when  used  as  a  ciHtTejraDce  of 
I,  have  the  joint  operation  of  a  single  coaveyaoce. 
fbe  fiiat  step  was  to  create  a  small  estate,  aa  a  lease  far  a 
^ear,  and  vest  possession  of  it  in  the  grantee    In  a  leaae 
at  common  law,  actual  entry  was  requisite  to  vest  the  poe- 
aesuon,  and  enable  the  lessee  to  receive  a  release  of  ibe 


a  Doe  T.  Salksia,  mUu'  Rep.  673.    Pntbm  tm 
71.  31S.    Jbid.  voL  iii.  33,  24.    Cheney  v,  Wstkiu, 
J<Aiu.  531. 
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rever8Joii;/To  avoid  the  neceisity  of  actual  entiy,  the  lea- 
waa  created  by  a  bargain  and  sale  under  the 
of  uBeSr  and  founded  on  a  nominal  pecuniary  co- 
ition. The  bargain  raised  the  u§e,  and  the  statute 
immediately  annexed  the  pouesnon  to  the  use ;  and  the 
leesee,  being  thdb  in  possession  by  the  operation  of  the  sta- 
tute, was  envied  to  receive  a  release  of  the  reversion. 
The  release  was  a  cooveyance  at  common  law,  and  ope-i 
rated  by  way  of  enlargement  of  the  estate ;  and  thus,  by  I 
the  operation  of  the  lease,  by  way  of  bargain  and  sale,! 
under  the  statute  of  uses,  and  by  the  operation  of  the  rej 
lease  at  c«mmon  law,  the  title  was  conveyed. 
'  If  tjn  lease  is  not  to  operate,  under  the  statute  of  uses, 
a^niargain  and  sale,  then  a  consideration  is  not  necessary. 
AS  the  statute  of  enrolments  of  37  Hen.  VIII.  did  not 
y^Pfif  to  terms  for  years,  the  bargain  and  sale  for  a  pecu- 
niary ccMwideration  placed  the  lessee  before  entry,  in  the 
same  situation  with  the  lessee  at  common  law  after  entry ; 
and  it  was  early  settled,  that  the  estate  of  nich  a  lessee 
was  enable  ol  enlargement  by  release,  aiwl  that  such  a 
mode  of  conveyance  was  effectual.' 


(5.)  Of  bargaai  and  stde.  ^ 

This  is  tt»e  mode  ta  conveyance  mostwsulsBtintfae 
United  HmfSi  nnJ  irWilTimBMIMl  Gse  in  New-YorffT" 
prior  to  the  inTroducu<Hr  of  the  grunt,  by  the  revised  sta- 
tntes,  in  January,  1830.  A  bargain  and  sale  was  originally 
a  contract  for  the  conveyance  of  land  for  a  valuable  con- 
nderation ;  and  though  the  land  itself  would  not  pass  with- 
out livAry,  the  contract  was  sufficient  to  raise  a  use,  which 


a  Lntviob  v.  Hittco,  Crv.  J.  S04.  Barker  t.  Rett,  6  Mod.  Ap. 
949.  The  wcoad  volume  of  Ht.  PreHton'a  TreattM  on  Omtti/aneing, 
u  eesentislly  devoted  to  the  tbeory  of  the  law  uit  applies  to  the  con- 
vejance  hj  leue  and  releMe;  and  the  Rubject  ia  exhausted  and 
treated  in  tttenitated  detail. 
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betrt  Accordt  with  the  fvebn^  cenaected  trith  fiuitly  »et^< 


(6,)  Of  J 

a  ■  distmgaitbed  figm«  in  the  Engliah  code 
nhe  commoB  aMurtocet  of  the  lungdom.  Bnt  ihey 
tkve  not  becB  in  nocb  um  is  auf  psri  of  thi*  oountry, 
sod  |»obab)y  vera  sever  adopted,  or  kaown  in  practice,  in 
inoft  of  the  aUtea.  The  conveyuce  by  cobibod  reco- 
vcrji  vaa  in  iu«  ia  Ddawara  and  Maryland  bcfi»e  the 
Ainerioan,  revohitioa,  bat  it  muat  have  beooaae  obac^ete 
with  the  difuae  of  eatatoi  tail  Finei  have  been  oocafika- 
ftlly  levied,  in  New- York  for  the  sake  of  baning  daivH  i 
but  bjr  the  Neie-Tork  Revited  Buuute*^  fioea  and  ooni' 
moB  recoveries  are  now  aboliBbed.  Th«  Eng^h  real  pro- 
perty coainuMioaere,  in  tbmr  rqwrt  to  Pariiament,  in  1S90, 
propowd  the  abolition  of  fines  and  reeoreriee  in  ^afiaad, 
and  to  enable  twanla  in  tail  to  convey  the  fee,  and  to  dock 
the  entail  by  dead  to  be  coroUed  in  the  Court  of  Chancery. ' 
Tbeufrropoeed,  likewise,  to  aUow/oMes  catert  to  part  mth 
tbmtttates  and  interests  in  law,  ot  equity,  by  deed,  with 
»  concurrence  of  their  htub&ndi,  and  after  a  private  ex- 
amination by  an  officer.  The  entire  disuae  of  common 
recoverieB  followed,  of  course,  in  this  country,  upon  the 
abolitioa  of  estates  tail ;  for  Buch  a  flctitiou*  suit,  conndend 
as  a  conveyuice  of  land  in  cases  allowed  by  law,  is  most 
inc<uivenient  and  absurd.  And  since  ^e  acknowledged 
and  long  settled  competoicy  of  a  t«iant  in  tail,  to  convey 
aud  bat  the  iisue  in  tail,  a  more  simple  and  easy  mode  <rf 
conveyance  might  well  be  contrived  by  the  sages  of  the 
law  in  England.  The  conveyance  by  6n«,  as  a  matter  of 
record  transacted  in  one  of  the  highest  courts  of  common 
law,  has  some  great  advantages,  and  merits  a  more  serious 


1  Vol.  ii.  343.  wp.  24. 
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conndtfitieo.  1(8  force  and  «fieet  are  very  great,  and 
gnartoiwanitf  is  required  in  paning  it,  because,  said  the 
sUrate  of  18  Edu.  I.,  **  the  fine  b  so  high  a  bar,  and  of  w 
^reat  force,  and  of  a  nature  so  powerfiil  io  itseU^  tlwt  it 
^■redndes  not  only  those  who  are  parties  and  ptiries  to 
the  fine,  and  their  heirs,  but  aU  other  persons  in  the  world, 
who  are  of  fiill  age,  oat  of  prison,  of  sound  memoi;,  wad 
within  the  four  seas,  the  daj  of  the  fine  levied,  uolesa  they 
put  in  th«r  claim  within  a  year  and  a  day."  This  bar  by 
non-daim  waa,  afterwards,  by  the  statute  of  4  Hat.  YD. 
d  to  five  years.  These  statutes,  and  this  bar  of 
a  after  five  years,  were  re^nacted  in  New-Yoik, 
(eootinaed  in  force  until  January,  1830;  and  comatoa 
re  equally  recf^nised  by  statute  as  a  va&d 
e  of  conveyance,  down  to  tliis  last-mentioned  period. 
Sudi  a  formal,  solemn,  and  public  mode  of  ccMiTeyaace, 
with  such  a:  shwl  bar  by  non-claim,  was  resmted  to  in  sga- 
oal  cases,  where  title  had  become  complex,  and  the  pro- 
perty was  of  great  value,  and  costly  improvements  were  in 
immediate  contemplation.  Doctor  Tucker  recommended 
a  reseat  to  it,  in  Virginia,  on  this  very  ftccoont.*  In  our  I 
large  cntiea,  where  land  is  exceedingly  valuaUe,  and  lar^,  I 
durable,  and  very  expensive  erections  are  constantly  I 
making,  it  may  be  desirable  that  the  certainty  of  the  title  I 
should  be  established  within  a  shorter  period  than  twenty 
years,  '''^h"  ihr  tirly  Tlirjiiiiliiiii  ihrff  could  poaaiUj  be 
made  to  die  abolition  of  the  conveyance  1^  fine  i  for,  aalo 
the  ootoiie^  of  the  transfer,  it  is  by  no  means  equal  to  the 
record  of  a  deed  in  the  county  where  the  lands  are  ntn- 
ated,  and  where  ail  persons  are  accustomed  to  resort,  as 
i>eiBg  the  only  place  f<H'  information.  In  point  of  fact,  the 
■levying  a  fine,  wi^  us,  may  be  considered  to  partake  of 
kecrec^,  for  it  never  attracts  public  observation.  But  when 
|ve  come  to  conader  the  state  and  condition  of  real  {ho- 


b  Turker'i  Bfocb.  vol.  U.  366,  note. 
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perty  iuCngisiid,  where  conveyaDceB  are  not,  in  general, 
reqw^  to  be  recorded,  the  formal  proposition  to  abcrfiih 
fidJn  was  not  to  have  been  anticipated.  The  circamstancas 
^i  the  two  countriea  are  totally  different  1  should  sup- 
pose that  there  must  be  great  veneration  justly  dae  to  a 
system  of  tr^^^i^a— wtr*WBH1ias  eihansted  so  nmch 
culfivanon'  wnico  nas  been  transmitted  down,  in  constant 
activity,  from  distant  ages,  and  on  whose  foondations  the 
best  part  (^  English  real  property  reposes.  In  Setjeant 
Wilson's  Etiay  on  Fmet,  they  are  said  to  be  **  the  streogth 
of  almost  every  man's  inheritance."  Such  a  great  iniio^ 
vation  may  have  an  unpropitious  influence  upon  the  cha-J 
rocter,  policy,  and  stability,  of  the  English  jurisprudencel 
It  will^  however-famniablv  abridge  the  labours  of  students  I 
aha  make  great  havoc  in  an  EngKsh  law  library.  VolamJ 
after  volume,  filled  with  essays  and  adjudications  upon 
fines  and  recoveries,  will  be  consigned  to  oblivion.* 


a  Bendea  the  mended  view  of  the  law  of  finea  and  recoveries  in 
■n  tbe  abridgineDt*  of  the  kw,  there  are  the  dietmct  tieatiaes  in  Sh*p< 
jxtnTi  TaudutoHt,  and  of  Pigotl,  WU»m,  Cruit*,  and  Prtdim,  on 
fines  and  lecoverieB,  and  probably  other  works  with  which  I  am  not 
BCquunted.  Hr.  Brougham,  in  hie  celebrated  speech  on  the  preaeut 
state  of  the  English  law,  recommended  the  abolition  of  finea  and  le- 
coverieai  and  he  observed,  that  be  should  not  drop  a  tear  over  the 
curiona  learning,  and  must;  recorde,  which  would,  in  that  caee,  be 
swept  amy.  Bnt  while  he  expoaed  to  just  ridiuile  the  fictitioiiB  ac- 
tion of  a  common  lecovery,  aa  an  initrument  of  coaveyaace,  he  en- 
tered into  no  diacnaaion  concerning  the  merit  or  demerit  of  finee. 
The  English  pnt  more  to  hazard  in  meddling  with  their  juriapnidence 
than  any  other  European  nation ;  and  they  ought  to  be  more  jealous 
than  any  other,  of  the  spirit  of  innovation  and  codification  which  are 
abroad  in  the  land.  When  a  Iree  people  have  their  constitution  and 
ayatem  of  laws  pretty  well  establiahed,  conatmed,  and  ondsratood ; 
when  their  naages  and  habits  of  btmneaa  have  accommodated  tfaem- 
selves  to  their  institutiona,  and  eapeciaJly  when  they  are  secure  in 
their  penOQs  and  property,  under  an  able  andbnpartial  adminiatration 
of  justice,  they  ought,  above  all  things,  to  beware  of  theory,  for  "  in 
that  way  m 
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OF  TITLE  BY  WILL  OB  DEVISE. 

A  WILL  ia  a  dispoaitioD  of  real  and  personal  properiy,  lo 
take  effect  after  the  death  of  the  testator.     When  the  will 
.operates  upon  personal  property,  it  is  sometimes  called  a 
I  testanunt,  <u)d  when  upon  real  estate,  a  devite;  but  the 
I  more  general,  and  the  mdre  popular  aenomfflBlMPSnilb 
I  iostniment,  emtHradng  equally  real  and  personal  estate,  is 
I  that  of  latt  toiQ  and  tettameni.'    The  definition  of  a  will 
or  testament,  given  by  Modestinus  in  the  Roman  law,  ha* 
been  justly  admired  for  its  precision.      Tettamentum  ttt 
volunlifir  noaWa  jiuta  laUeniia  de  eo  quod  quU  pott  mor- 
tem tuamjieri  velil.^ 

(1.)  Of  the  history  of  devises. 

The  law  of  succession  boa  been  deemed  by  many  specu> 
lalive  writers,  of  higher  and  better  obligation,  than  the 
fluctuating,  and  oftentimes  unreasonable  and  unnatural 
distributions  of  human  will.  The  general  interests  of  so- 
cie^,  in  its  career  of  wealth  and  civilisation,  require,  that 


a  Howard,  in  his  Diet  dt  bt  CtmU  A  JVbrsk  vol.  i.  197,  givn  tlie 
tiw  dBtmtion  of  the  word  devise : — "  dttit*  ((Mm)  Morgue  de  Uti- 
MHi'itt  Portage  de  lent*;  eemotvientdu  Latin  diridere."  Croelty 
m  WM*,  p.  I.  note. 

h  Dig.  t8. 1. 1.  Viimiua  thinks,  however,  thtt  itwoold  be  »  more 
perfect  definition,  to  nj,  TWoMenluM  erf  n^rema  amiedatio  in  id 
DknnUer/aela,  vt  guem  tolvDnu,poil  wtortem  nodram  AobeoMM  kart- 
dtM^Fhm.  Com.  in  hut.  lib.  X.  tit.  10.  Elym.  sec.  X. 

Vol.  IV.  63 


-,9,-.-:i  by  Google 


4»0  OF  REAL  PROPERTY.  [Put  IV. 

evw  man  ^ould  have  the  free  enjo3riiieDt  and  dispontion 
ornU  own  propoty.  The  law  of  our  oatve,  by  plscing 
MS  under  the  iireaistible  inflaence  of  the  donestiG  aSectioos, 
r  has  sufficiently  guarded  against  any  great  abuse  oS  tbe 
power  of  testamentary  ^ispositioo,  by  connecfing  our  hopes 
and  wishes  with  the  fortunes  of  our  posterity.  In  the  pri- 
mitive age  of  many  nations  wills  were  unknown.  Tius 
was  the  case  with  the  ancient  GeimaasTUid  with  tbe  lam 
of  Lycurgus,  and  with  the  Athenians  before  the  age  <^ 
So)<nF  But  family  convenience,  and  a  sense  <X  the  «b- 
sohne  right  of  property,  introduced  the  use  of  testamoits, 
unhemore  advanced  progress  of  nations.  The  Atticlaws 
^f  Solon  allowed  the  .Athenians  to  devise  their  estates, 
provided  they  had  no  legitim^e  children,  and  were  com- 
petent in  mind,  and  not  labooring  under  any  personal  <&- 
ability.  If  they  had  children,  the  power  to  devise  was  i 
qualified,  and  it  allowed  the  parent  to  devise  if  the  bobs 
died  under  the  age  of  sixteen ;  or,  in  the  case  of  dai^h- 
tere,  with  the  (Mindition  that  the  devisees  should  talte  th«n 
in  marriage ;  and  no  devisee  was  allowed  to  take  posses- 
sion of  the  estate,  except  under  the  adjudication  of  a  court 
of  justice.  The  introduction  of  the  law  of  densing,  by 
Solon,  was  accompanied  with  great  fraud  and  liUgatitHi, 
though  his  laws  are  said,  by  Sir  William  Jones,  to  have 
had  the  merit  of  condseness  and  simplicity.'' 


a  BatuMmrtt  «u>  cfrnqae  liberi,  el  nuMwn  Ttttame^vm.'^'thaL  JV. 
a.  c.  ZO.  TayUtr't  EUm.  of  the  dtil  Lout,  bXt,  524.  Jtmtt'  Cum. 
on  Intiu,  According  t«  Vinniua,  in  taa  Com.  on  ihe  buHtidn,  lib.  S. 
tit.  i.  Ettpa.  aac.  4.  the  reetnunt  npon  the  devise  of  reti  wt«te  ex- 
isted, in  his  day,  with  the  Poles,  Swedes,  Duns,  and  aonae  puts  of 
Geimany. 

b  PftdarcA'f  Z^e^Sobn,b;].&  W.Laag^honie.  Jbiua' Ami, 
Pnf.  Di*.  M  lltt  AOie  Lam.  The  qieecbeB  of  laeua  related  chiefly 
to  tbe  abuaes  of  the  law  of  wilk.  The  cIbuiu  «r  hnnhip  and  of 
blood,  were  urged  with  vehement  eloquence,  ogainit  the  &uida  mf- 
gested  in  procnriDg  wilb,  or  the  bad  paanons  which  dictated  them,  or 
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time  of  the  decemvirs,  no  Roman  citizen 
by  will,  upon  the  order  of  succession,  qQ' 
done  and  permitted  in  the  wsepbly  of  the 
fillH  were  allowed  at  Rome  by  the  twelve 
tables,  and'ttiey  gave  ue  power<to  an  unlimited  extent, 
which  was  afterwards  qualified  by  the  interpretation  and 
aathority  of  the  tribunals.  They  were  executed  with  great 
ceremony  before  five  citizens,  who  were  to  represent  the 
peo|^,  and  the  transaction  was  in  the  form  of  a  purchase 
of  the  inheritance.  They  were,  at  last,  by  the  law  of  the 
pTffitors,  placed  under  the  burdensome  check  of  seven 
witnetnes,  who  were  required  to  affix  their  seals  and  signa- 
turear*  The  power  of  devise  was  checked  by  the  Emperor 
JusBiian,  and  unless  a  fourth  part  of  the  inheritance  was 
rmrved  for  the  children,  they  were  allowed  to  set  aside 
tUe  testamoit  as  inofficious,  onder  the  presumptive  evi- 
yTence  of  mental  imbecility.'' 

It  seems  to  be  the  better  opinion,  that  lands  were  de- 
visable, to  a  qualified  extent,  WIltl'TlIB  Anglo-Saions.  The 
hodaad  was  held  in  independent  right,  end  devisable  by 
will.*     But,  upon  the  establishment  of  the  feudal  system 


the  perfidy  which  snpprMsed  the  revocatioo  of  them.  Host  of  the 
BpMCbM  invcdve  the  disciutaon  of  the  allegation  of  a  forged  will ;  and 
they  are  replet«  with  the  bitterest  personal  reproaches.  In  one  of 
them,  the  mode  of  procaring  certain  and  infallible  evidence,  by  the 
'tortoieof  il&ves,  is  commendad.  Those  specimens  of  forensic  dis- 
cuaaiaii  ai«  the  most  ancient  monuments  extant  of  the  kind;  but 
thay  do  no  honour  to  the  moimli  and  manners  of  the  Athenians.  The 
pttrfbund  and  eearcbinf  history  of  Mitford,  and  the  testimony  of  St. 
Paul,  aflbrd  equally'sad  prooft  of  the  cormptton  of  ancient  morals. 
How,  indeed,  oould  sound  monlity  sod  pnre  practice  be  expected 
amonf  a  people,  who  had  do  due  sense  of  Vba  existence  and  presence 
of  the  FVktr  ^Lif^jjrom  vkam  toauA  down  every  good  and  ewry 
pafielgifIT 

a  Jm(.9.10.3,3.  Dig.  so.  16.  130.  6  OiUoii'*  Aut.  78.  Eiprit 
dt*  Lota,  liv.  t7. 

&  InAS,  I8,pr.    J6U,  sic.  1,X,3.    See  Mipra,  vd.  ii.  S64. 

'-  Spelmtm(mFnidi,ch.  5.     WrigMon  7%n«rM,ITl, 
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•  if  AefcaW  JuLUMn  vS  mat 

■  f^Aelatri;  ttxtkepawv 


id&.*    The  lotnMt  ip»  the  pD««r  of  danmf 

K.  fo  esfr  a  the  MfDuM  ^oa  afieaMHs  k  At 
ot  i^  ^vw.  Tae  paw  wxi  eowvll^  csusral 
B  of  tie  iiniliiliiii  «!*  ■■i.fcK  a  denae  of  thr 


III   ■!     I  I  iiMwIinJ  ■  iiiiw  if  iIm  liiwl     Tke4enK 
rf  £K  vr  ni  wtyteJ  by  ike  eovtt  t/  ugmlj  as  «  de- 

•-:«  j^med,  e^  the  bb  bccsBc,  bv  stsUtte,  the  legaJ 
era:;.  TV Axr:tr  of  Hes,  Kvtbe  ialnwltliua  affaadE. 
:.c:zi  Aesi^fd  toe  yiiiflcg<.  of  derieBg,  but  the  iliiiMilj 
<v^s  nr^-.v-d.  vTt^^  Ctc  *«>■>  AeteeAer,  bf  Ae  atstatc 
^  «-Z-*  of  32  Bm.  Xm.  That  siMiMe  ^>pU  tbe  power 
-/  AiTifx^  to  HKasc  estates,  sad  to  two  Thaiiinflhi  Jiwli 
t-?^^  M  kKJ^l  service ;  aod  iha  bat  and  Saguiig  c6<ek 
Ltas  recK-ird.  aiib  the  aboiitioti  of  the  mOnuy 
mix  }xfBCJt^«t  the  le^  fiT  Cbailes  IL,  so  s  tor 
\jx  d  jfy  aDos  of  real  property  bj  will  abaoliite:^ 
Tag  Eaj-ah  law  of  dense  was  imported  tnlo  this 


*  T^  xumg  W  «iik.  or  ■  mWiia*  fw  iu  tac  beeo  adoftea 
:H?T^:j;^-«tkUKndSiM(B;  trtM<*ynMWt.eit)Mr  in  iMtcrw 
-<;t.-^  Tbat  jBiiwhh  m  •  onkaiij.  m  keiag  m  ample  of  tfaa  Bsat 
ilijii  ij  iBii  iiMia^ailili  iMiiililjMiiIfciiiijllnriiiiiii  iiinilwfirf 
'.  X  slavo^  upim  a  ■iwif.  la  ScMtaad,  down  to  » isy  raeent  patiod. 
;:».-<!«  «ll  >  BaM'a  Imitagc,  ami  •  gTMt  pot  af  hia  eatata  aeqabr^ 
>>T  iv-r-*«-»'-  rf-r  -t  not  be  fcnuuJ  ftam  the  fioeal  heir. 
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wiIPinall^h«TrnitfidS«*it<i|!  nnrf  the  statute  regulatioiu  on 
the  subject  are  flubfltaatiEttly  the  aame,  and  t^ej  have  beeD 
takes  Irom  tlie  English  etatute  of  32  Hm.  VIII.  aad  129 
Charleg  II.     In  order  to  give  a  dininot  view  of  the  oat- 
lines  or  elemenu  of  the  taw  on  the  subject  of  deviseH,  I 
^hall  proceed  to  consider  the  oompeteocy  of  the  partiea  to 
IP  devise ;  the  things  that  are  devisabie ;  the  solemaities 
A-equisite  to  a  doe  execution  of  the  wit] ;  and,  lastly,  tome 
wf  the  leading  rules  i^plicable  to  the  coDstruction  of  de- 


(S.)  Of  thepartitstoadetiue. 

ThQ|^Deral.ifc.is,  that  all  persons  of  sound  mind  are 
competent  to  devise  real  estate,  with  the  exceptioQ  of  is- 
fgnts,  and  married  women.  This  wm  the  pronsion  in  the 
English  statute  of  wills,  and,  I  pmtume,  the  exertions 
nqiully  exist  in  this  covntty.*  But  ^ftme  coeert,  by  deed 
of  settlement  made  prior  to  her  maniage,  and  vesting  her 
estate  in  tmstees,  may  be  clothed  with  a  teMasnentaiy  dis- 
position of  her  lands ;  and  a  Court  of  Chanceiy  will  enforce 
such  a  power  made  during  covertnre,  uader  the  name  of 
an  appointment,  or  dedaration  of  trust.  She  may  devise 
by  way  of  eiecuUon  of  a  power."  But  the  will  that  sh« 
makes,  in  such  a  case,  must  be  executed  with  the  same 
solemnities  as  if  she  had  executed  the  will  while  sole.* 
AiJufant  cannot,  in  any  case,  be  enabled  to  devise  through 
tU  medium  of  a  power ;  and  the  New- York  statute  spe- 
mlly  excludes  the  exercise  of  a  power  by  a  married  wo- 
TOBD  during  her  infancy." 

Testanients  of  chattels  may  be  made  by  infants  of  the 


0  jV.  r.  Rtvatd  SlatuUi,  vol.  ii.  5S.  sec.  1. 
b  See  Vol.  ii.  af  Uuh  vork,  p.  143,  144.  uidJVt  T.  iZnwMf  Ste- 
liiUi,io[.  i.735.  me,  110. 
c  CtBMii  V.  Dado,  I  Bro,  99. 
d  ff.  T.  RniinlSUiMa.vol  i.  7S5.MC.  111. 
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/of  fitorteeD  if  male*,  ud  twdve  if  lanaikB.    mii  e 

i  Rngtirfi  mle.*     The  laws  t^  the  BeTeral  BtMa  aic  aa 
a  <M)  thia  point,  mud  bj  tbe  JVhp-Fori  Rasiaed  8la- 
,** the  age  to  m«ke  a  iriMj^jtenagJ_gai^mperf«' 
op  to  eurbteen  in  mato.  and  aUtewi  tp  feaiafa.    Sm^SS 

~1Ulll!ll  MUUlHU  lUMie  U  lUUuient  <4  cball^  maj  more 
Qof  lands, except underapower, or  marriagecantraeL' 

Bt^  infants, /ose*  cooett,  and  peraona  of  oon-aaiie  hc- 
itim,  and  alieiu,  may  be  deviseeB,  fi>r  the  deriae  ia  mb- 
0^  ctmnderatiuL'  A  devise  to  tbe  ben-  at  law  ig  void,  H 
it  gives  precisely  tbe  same  eatate  that  tbe  bdr  would  take 
bjr  deacent  if  the  particular  derise  to  him  was  omitted  oat 
of  the  will  The  tide  by  deacent  has,  nfthat  case,  prece- 
dence to  the  title  by  deTise.*  The  "test  of  the  mle,  asrs 
Mr.  Crosley,  it  to  strike  out  i>f  the  will  the  partkabr  de- 
vise to  the  heir,  and  then,  if  without  that  be  woold  tdte  by  i 
deacent  exactly  the  same  estate  iriiich  the  dertae  pntpoctsl 
to  give  him,  he  is  in  by  descent,  aiid  not  by  pudMse.) 
Eren  if  the  lands  be  derised  to  the  beir  charged  wkv 
debts,  he  still  takes  by  deaceet,  for  the  diarge  does  sot  ofw- 
nte  OS  on  alteration  of  the  estate.*  Corpontioos  are  ex.- 
eepted  out  of  the  English  statute  of  wills ;  and  tbe  flib)ect 
of  the  law  was  to  prevent  property  from  being  Voc^ed  vp 
in  perpetuity,  and  also  to  prevent  languiihiiig,  and  dying 
persons,  from  being  imposed  upon  by  iabe  notions  of  SMrit 


a  X  Black*.  Com.  497. 

b  Vo].  ii.  60. 

c  t  Bhck*.  Com.  498.     Stmdmui  v.  Powell,  1  Addam^  R^.  5S.    ' 

d  Tbougb  aa  ilieii  miy  be  &  devisee  as  well  u  purcbsser,  he  takn 
B  defekttble  eaUCe.  See  voL  ii.  53.  The  JV.  T.  Rentd  Slateta,  vd. 
ii.  ST.  tec.  4.  have  judicioualj  declared  nich  devisee  void,  if  to  persoiB 
wbo  are  aliens  at  tbe  death  of  tbe  testator. 

e  Hunt  V.  Ear]  of  Wincheieea,  1  PF.  Blactt.  B«p.  1B7. 

/  Cfottty'i  TrtatiHoa  V^Ut.edit.  London,  18t8,p.  101. 

;  Allan  v.Heber,  Sir.  ItTO.  Burst  t.  Karl  of  Wincbebea.  I  V 
Blarkt,  Rtp.  1BT. 
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or  duMlo  give  away  tbeir  estates  from  their  families.  lo 
tim^^  popery,  said  Lord  Hardwicke,  the  clergy  got  nearly 
hal^he  real  property  of  the  kingdom  into  their  hands,  and 
^0  wondered  they  had  not  got  the  wh<^e.*  But,  under  the 
statute  of  43  EKzabetk,  contmonty  called  the  statute  of  chft- 
ritaUe  uses,  a  devise  to  a  corporation  for  a  charitable  use  is 
valid.''  The  NeuhYork  Revised  Statutaf  have  turned  the 
3un{4e  euKtptiiH)  in  the  English,  and  in  tjie  former  statute  ofr 
New-Ywk,  into  an  eqiress  prohibition,  by  dedahng,  that  I 
no  devise  to  a  corporation  shall  be  valid,  unless  the  oorpo-| 
xation  be  expressly  authorized  to  take  by  devise.  There 
was,  however,  the  same  conatniction  of  the  pre-existing  sta- 
tute ^  and  though  the  English  statute  of  charitable  uses  baa 
not  been  re-enacted  either  in  New-York,  New-Jersey,  Penn- 
sylvania, or  Maryland,  nor  probably  in  any  of  the  United 
States ;  the  better  opinion,  in  point  of  authority,  would,  how- 
ever, aeemVniSJTiaifa^mm^vHnSllHty, not  directly  to  a 
corporation,  but  in  trust  for  a  charitable  corporation,  would 
be  good.  This  is  on  the  principle  that  a  court  of  equity, 
independent  of  statute,  and,  upon  the  doctrine  of  the  com- 
i  law,  has  jurisdiclion  over  bequestr  ^d  devises  to 
uitable  uses ;  and  will  enforce  them,  provided  the  objects 


a  Lord  Hudwicke,  1  Vett^i  Rtp.  H3. 

b  This  wu  so  held  in  Flood's  case,  Hob.  ISS.;  and  tbe  court,  in 
that  cue,  admitted  that  the  devise  wu  vdd  in  law,  becaue  contnT; 
to  tbe  statute  of  wills,  but  that  such  a  devise  is  monnwiii  wn  clear^ 
witbin  the  relief  of  tbe  statute  of  Elizabeth.  Hr.  Croder,  in  h^ 
leamad  aod  able  n-ratw*  on  FPiUi,  p.  lis,  tlT.  condenuM  tins 
dedsioii  u  a  strained  conBtruction,  and  a  repeal  of  the  exce)tion  in 
tbe  statute  of  wills.  The  atatnte  of  9  Oeo.  11.  wu  a  new  atatote  of 
mortniBin,  which  has  since  corrected  this  construction,  and  ren- 
dered all  devises  for  charitable  uses  void,  except  to  the  two  nniveni- 
ties  and  certain  colleges. 

c  Vol.  iL  57.  sec.  3. 

d  Jackaon  v.  Hammond,  2  Qrinu'  Cata  in  £rror,  337. 
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t  ileiMte, »  M  ID  ifaiA  oat  d  aifaitraij  <&KK- 

'  °''°irnai' 

••  a  Will  ifc  wdmad  iacipabte  of  ta^iagaL} 
ji^be  ci«iilan  whaae 
k*  tk*  wMj  are  Bade  a^^e  oa  the  ical otue. 
«H  kf  Ike  MHte  «f  dS  6ciL  a  ud  it  hu  fMoUbiy 
^uubBt  adapted  m  ike  Uaitad  Staaea  as  a  aahnrr 
^  1VtE^tbh«aiMtewa«thecni^m»eact  of  Ac 
iM  «r  tfar  K.  R.  ■  fld^fac  T.  £bMa^/ wfawh  at^ , 
althebar.  tkatw 


aew  M  pravc  a.     This  deteniaation,  nya  Sv  Wiilucj 
BWkiMae.*  dacMiMed  to  itake  neat  of  the  ikla  a 
I  mpl  !■  t^ai  depcaifad  oa  devnea  by  wiL     T%e  statmc 
kM  becataccaih  waaacted  ia  Hem-YoA,  witli  s 


latwiic-l 
aniw:: 

■  kilJ 


«  Orwu  Anha  Sxxty  t.  V-Caitee,  9  Cbvoi'i  B9.  -t^-  Tc- 
3M  T.  LcK.  I?  Sor.  *  JMc  tt-  Lari  Redeadife.  ia  MUmtf 
CMMt:T.«»pfafIV:h:a.lJV*,»fT.  neea 
taCMT  Gna*L  S  BvT.  4  AtM  JM.  ■  ■  nn^  V 

bK  ■  au  OK.  liecc  *«f  DO  pre  ns:^  bj  the  « in  for  i 
pMK  ■**  a«N  u  he  leJcred.  The  object  1 
£^  ii"i  'im'  — -^-.-^—  cceJ.  « 
•uc:  tf  (Jn  1  ■  I  m  d  mad  dwcaaae^  It  b  to  be  iwgigueJ,  tbal  a 
UK  M«eac  lenwa  or  iW  kwB  of  N«v-Vark.  tfai*  107  i^—^j-g 
■aJ  ivniw  ^iFiTiua  «h  nt  pnt  tf  r«.  by  u  eKfUeit  pcvnaas. 
■Ucc  ■  faiiMU  >)f  ije  es<^  juiudktka  tmr  aack  1  iMiiiw  1.  to  tha 
CKttM.  ffiaapa.  M~  Ute  «*t^e  of  KhwhHb,  or  eke  b7  ■■  1  ifiia 
4nuii  ci  t  p****  >o  «e>ue  •  dwmj  to  aay  ftnoiN  wbuem,  a 
tmt  «iva  ]L«  «  cautuble  wrpontkn.  Ia  Vufow,  oofymiiiBi 
v«2»  ax  excepted  out  of  theit  aatote  of  vills ;  ami  if  it  be  tha  law 
kO.  tba  •pMMija  OMat  mm  ia  llat  stale.— Dr.  Ibifar'a  JBlKJt- 
•<■■«.  wi.  a.  37a.  aote- 

€  f  Cmt.  m. 

4Jf  r.AnwiriSWate,  nL  a.  51.aac  6.  JMri.  C3.  «c.  aO.  a) 
Tbr  sUiute,  p.  iJ.  aec  If.  n^caeBall  tbe  witneaM*  totte  «ill.«ae 
MV  k'TiD*  io  t^  alate.  aal  of  ■ 
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witnesM^y  dsclaring  their  beneficnl  inUrest  luderlhe 
wiU  v^,  pot  ao  end  to  a  greatly  litigated  qasttico,  which 
e  ia  dw  tUoe  of  Lord  MaiaJeld.  The  qaetfioo  woa, 
lether  a  witoees  was  competent  to  frofe  a  will,  who  wa» 
interested  when  ine  suburibed  his  name,  aad  vhoae  Kite- 
rest  had  been  dischargad  when  he  was  called  on  to  testily. 
Lerd  Mansfiald'  Md  it  to  be  sufficient  that  the  conqie- 
tencyT^T^iultatMtad  ehamoter  of  the  witness,  existed 
when  called  as  a  witoass.  This  decisi(H)  was  opposed  ssith 
great  ti^enntf  and  eloqueoce  by  Laid  CamdeD,"  thaa^ 
the  mqonty  ^rf*  the  eoait  over  whkh  he  prandedibllowed, 
and  rery  reasonably,  the  deciiMn  c^  the  K.  fi.,  and  wjaeh 
was  fo^nM  apee  a  piopoaitioB  wbiefa  w<Hild  seem  to  be 
too  plaiB  for  diKOBsim. 

(3.)  Of  a^  Rentable. 

h  is^^seuled  rule  ef  the  I^i^iah  law,  that  the  testa- 
tor Tg0R  be  snted  of  the  lands  devised  at  the  time  of  ma- 
hk^die  wiS.  The  devise  is  in  the  nature  of  a  conv^- 
anoe,  or  an  sppmntment  of  a  particiilar  estate,  and  there- 

fore^landw.  ni.rrhRiMd    >fW  rtw.  ^,«,.jj^pi  gf  the  wiM.  do 

s  1^  it    Tlie  testator  most  fifcewise  coidiBoe  seised 


miDed,  (m  proof  «f  tbe  wHl  before  ttaftnirogite;  tnd  yet  tbe  ^vi- 
aiM  is,  tbatttetonafickldsviae,  legacy,  or  iia»nat,to  *«itnssB,i» 
vud,  in  cue  "  soch  wilt  cannot  be  proved  without  the  testimony  of 
micfa  Tritnnm  "  There  eems  to  be  ao  room  for  tlw  andiMtioa  of 
this  exception,  if  iH  the  witnenea  mut  be  prodoced  and  examined. 
Bat  if  9Kb  a  witneee  woidd  ban  been  entitled  to  a  ahtre  of  the  es- 
tate, if  the  wiD  had  not  been  nade,  so  naeh  of  tnch  ahare  ia  saved  to 
him,  u  will  not  exceed  the  vsloe-of  the  devise  (o  bin,  and  be  shsD 
recover  that  ahaie  of  f  he  denaees  or  ksgateea.  This  lest  is  a  very 
eqnitsUe  qnalificatien  of  the  general  mle. 

a  Windham  v.  Clwtwynd,  1  Burr.  lUp.  4M. 

e  Doe  V.  Keraey,  C.  B.  £ui,  I'Mfi.  Pmntt  on  Detim,  n^. 
1  Da^a  Com.  Bep.  41.  note. 

Vol.  IV.  OS 
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s  time  of  hia  death.*  In  Goodrighl  t.  Forater^  't. 
wnM  held  tbat  8  rig^t  of  entry  was  not  devisaUe.  It  nw 
niot  e  right  sasignable  at  comouMi  law,  and  it  did  noL  b& 
within  the  words  of  the  statute  of  wills,  of  33  Bern.  VUI. 
This  dedBioD  was  affirmed  in  the  Exchequer  Chamber,  bot 
apon  other  grounds ;  and  Chief  Justice  Manafiekl  imiwtaled,  a 
that  a  right  that  was  descendible  by  inberitanoe  oogbt  toff 
be  devisable.  It  had  been  previously  decided,  utd  oa  owcU 
more  enlarged  and  libera!  grounds,  in  /ones  y.  Ror,'  thatl 
executory  devises^  and  all  possibiUtiea  coupled  with  ao  ia-l 

J  devisable.  Biit  a  r^ht  to  enter  for  a  txudiliool 
under  the  warranty  annexed  to  an  exchai^e,  is 
le  ;  noris  the  benefit  of  acoDditic»i,iiBleaBit  be 
a  revernon.'  The  inters  under  a 
or  executory  devise,  or  future  or  apringii^  i 
All  contingent  possible  estates  are 
lui  uiciG  u  an  interest  But  the  mere  possilMlity  ctf  ut  ex- 
pectant heir  is  not  devisable,  for  that  is  not  within  tbe 
principle.  So,  if  a  settlement  be  made  od  the  survivor  of 
A.,B.,  and  C,  neither  of  them  can  devise  the  poanbtby. 
Tlie  Dtfson  who  is  to  take  is  not  ascertained.' 

Tn^omfH^hensive  views  of  the  rig^t  of  leatainentaxy 
duuMition,  contained  in  the  case  of  Jonet  v.  Roe,  hwe,  I 
jnraume,  been  generally  adopted  in  this  country.  Tbe 
Autute  of  New- York  of  1787,  gave  the  power  of  denM 

to  pfinn^nw    nftjuvi  o^^nai»ijumf  jnko3?!!^^<W^BlHli|'^— | 
and  other  hereditaments,  in  possession,  Hbaui<lt)i,  oil  1^ 


a  Bro.  Mr.  tit  DetUe,  fl.  16.  Butler  v.  Baker,  3  Cb.  Sa.  *- 
Bunker  v.  Coke,  1  Soft.  A^.  237.    1  Bro.  P.  C.  199. 8.  C. 

b  8  fdffi  ibp.  S&i.    1  TVhbU.  A<p.  678.  S.  C. 

c  a  Term  JUp.  88.     1  H.  BUakt.  Bep.  30.  S.  C. 

d  Lord  Hardwicke,  in  Avelyn  v.  VfuA,  1  Vtia^t  Rtp.  483.  A«- 
ton  on  .aftttrada,  voL  iL  S04.  Hr.  Preston  doubts  whether  a  bwr 
ptmbility'of  ravertei  be  devisable ;  bnt  there  seems  to  be  no  nasen 
fbr  doubt,  since  the  ieaa<m  in  Jone*  v.  Aw. 

«  Doe  V.  Tomkinson,  3  Maule  Sr  Sthe,  165. 
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Teraiop.  The  aubeeqnent  pronsiona  of  the  statute  law 
dropped  tne  word  seised,  and  gave  the  power  of  devising 
to  persons  having  ebtates  of  ioheritance ;  and  in  Jackton 
V.  Varick,*  it  was  held,  after  much  discussion,  that  a  right 
of  entry  Jn  land  was  devisable,  though,  at  the  time  of  the 
devise,  and  of  the  testator's  death,  the  land  was  held  ad- 
versely. Such  a  right  would  pass  by  descent,  and  there 
were  no  reascHH  of  policy  to  create  a  distinction  in -this 
^.respect  between  descent  and  deviaq ;  and  though  there 
;was  no  substantial  difference  between  the  New-York  and 
the  English  statutes  of  wilts,  the  former  was  rather  more 
cfHnprehensive  in  terms. 

The  Engli«b  nAn   fi-rtn'aina-^m^inxlatnt  in  be  actually 

seised  (rf*  tbe  lands  devised  at  the  time  of  making  the  vrill, 
and  to  continue  seised  at  the  time  of  big  death,  continued 
to  be  the  law  of  New- York,  down  to  the  recent  revision  oft 
the  statute  law.*"  There  is  tbe  same  language  in  the  sta- 
tute law  of  New-Hampshire,  Vermont,  Massachusetts, 
and  Rhode  Island,  and  probably  in  other  states.  The  ge- 
neral rule  of  the  English  law  was  admitted,  in  Maine,  in 
fof  Carter  v.  TAonuw.'  The  devise  under  the 
law  is  a  species  of  conveyance,  and  that  is  the 
lat  tbe  devise  operates  only  upon  such  real  estate 
istator  owned,  and  was  seised  of,  at  the  time  of 
the  will'  An  auxiliary  consideration  may  be 
on  the  interest  Which  the  law  always  takes  in 
Hem ;  and  the  rule  is  received  in  Massachusetts  as  an  ex- 
plicit and  inflexible  rule  of  law.*  The  New-York  Reeited 
Statutet  have  altered  the  language  of  the  law,  and  put  all 
debateable  questions  to  rest,  and  made  the  devises  pros- 


a  ^  Coiem',  Rip.  238.     S.  C.  2  Wmdtll,  166. 

b  Uiaate  v,  Caz,  5  Joim.  Ch.  Rep.  441 . 

(.'  4Grttnltaf,aii. 

4  %  Blade*.  Cmn.  370. 

e  Parker.  Ch.  J.,  5  PUk.  Rep.  114. 
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i,  bf  deolailBg  thtft  every  estate  sod  ioterest  d 
i tohvn  m^j  be  devised,  and  tlaxemrj  willaadeiH 
tf  Utnm  o(  all  tbe  reat  estate,  or  in  any  other  tenn 
yfiniMiBg  the  leitatw*li  iotctit  to  devBO  all  hisreaf  ptvpevtf, 
■hall  be  construed  to  pa§B  all  the  real  estate  whkk  be  was 
ehtitM  to  dense  at  the  lioie  of  hie  death.*    Ibe  law  is| 
Pegtaytvaaia  aad  Virjliiiia  is  the  same  as  that  now  in  linr- 1 
Yokk  as  tori^ts  df  eotry,  which  ate  demisable  eronthoa^i 
thord  bb  an  adverse  pOstfestion  or  rfimfthrin  ;  and  m  Vi^j 
oia  the  vtillwtn  enead  prospectively,  and  cany  all  Aeta-| 
tator^  lands  enstiBg  tf  bis  death,  if  so  evidently  intended.^ 
This  is  also  understood  to  be  the  law  in  Kentocfcy.'    We 
.hcvet  thwefore,  in  some  parts,  at  least,  d  the  Umled 
I  Slates,  this  settled  test  of  a  devisable  uitereet,  that  it » 
J  every  ioterest  in  land  diat  is  descendible.    In  Englaoii  the 
I  more  recent  test,  is  a  poseibihly  coopted  wkh  on  kterot ; 
end  udder  either  rale  the  law  of  devise  is  of  a  s^cienily| 
comprdiensive  operation  over  the  real  estate.     It  m  |*oba-j 
bie  that  devises  receive  a  construction  in  every  part  of  tin 
United  Statet,  aseltelided  as  that  in  England. 

Ajw^jenant  has  not  an  interesLjhisLJe-dgvisable. 
The  reason  given^^!!or^7oCe'^B7tIiat  the  Bormm^^St- 
tenant  bis  ta  istoest,  which  first  attatQlun  aLthff  dtalh  nf 
the  jcHtot-tteaot  m^cing  the  will ;  and  he  innsts,  that  there 
is  priority  of  time  in  an  instant ;  and  Mr.  Butlw  r^isa  to 
another  case,  in  which  tb&t  subtlety  was  apfJied.^  A 
ibetter  reason  than  this  r^nemHit  is,  that  the  <dd  law  A- 
Itoii^  jolat-tenancy ;  and  the  survivor  claims  under  the 
Jfirst  feoffor,  which  is  a  title  paramoiait  to  thid  of  the  de- 


•  Jir.r.BttittdSialuUt,\oiu.Sl.aect.5. 

b  Turpinv.  Turpin,  1  IFatk.  Rtp.l6.  Hyer  v.  a»be,  2  J»i«y' 
300.     Tilghmui,  Ch.  J.,  4  Serg.  ^  Raule,  433. 

c  Or^Uh'i  Lme  R^iMUr,  tit.  Kenlucky. 

d  IaU.  mo.  S87.  Co.  IM.  185.  b.  PtrkinM,  sec.  500.  Buf/w. 
n<i((>  68,  to  lib,  3.  Cn.  Lit!. 
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viaee )  atid  >  ddviafe  ia  aot  pefttiitted  to  saw  the  jbinUe* 


(4)  T^  execi^oa  of  Hie  will. 

The  oenera]  proviBioD  on  this  subject  is,  that  the  will  of 
real  ^ute  must  be  in  writii^,  and  subicribcd  by  the  tea- 
tatoaToT  acknowledged  by  bim  in  the  presence  of  at  least 
twp  witneiBes,  who  are  to  aubacribe  their  names  as  wiU 
i^see.  The  regulatioiu  in  the  several  states,  differ  in 
'  some  uneaseatial  points ;  bat  generally  ihey  have  adapted 
the  directions  given  by  the  Elnghsh  statutes  of  iiouds,  of 
29  Charles  II.  By  the  New-York  Revised  Statutet,"  the 
testator  is  to  iubscribe  the  will  al  theend  of  it,  in  the  pte- 
sence  of  at  least  two  witnesses,  who  are  to  write  tiieir  pla- 
ces of  reaideace  opftosite  their  Dames,  luidec  the  penalty 
of  fifty  dolhus ;  but  the  omission  to  do  it  wiH  not  afibct 
the  validity  and  efficiency  of  their  atlestMioD.  la  Vei> 
□tont,  the  will  is  required  to  be  sealed ;  but  this  is  peculiar 
to  that  state.  Three  witnesses,  as  in  the  statute  of  frauds, 
are  required,  in  Venoont,  JPfew-Hampshiie,  Haue,  Massac 
chusetts,  Rhode  Island,  Connecticut,  New  Jersey,  Mary- 
land, South  Carolina,  Georgia,  Alabama,  and  Mississippi. 
Two  witnesses  only  ?ire  requisite,  in  New-York,  New-Jet- 
sey,  Delaware,  Virginia,  Ohio,  Illinois,  Indiana,  Missouri, 
Tennessee,  North  Carolina,  and  Kentu^y.  In  some  of 
the  states,  the  provision  as  to  attestation  is  more  ^Mdal, 
In  Penngylvania,  a  devise  of  lands  in  writing  will  be  good, 
wiOiout  any  suUcnbing  witnesses,  provided  the  authen- 
ticity of  it  can  be  proved  by  two  witnesses.  3e,  in  Vir- 
ginia, two  subscribing  witnesses  do  not  seem  to  be  indis- 
pensable, provided  the  will  has  been  wholly  written  out, 
and  signed  by  the  testator.  In  North  Carolina  and  Ten- 
nessee, a  will  of  lands  may  be  good,  under  special  circum- 
stances, without  any  subscribing  witnesses. ** 


a  Vol.  u.  63.  Bee  40, 41. 

b  .AnlAon'j  ColUction  tf  Sfolutef.    GnffiMt  RegiMter.    Dr.  ZWt- 
ir'i  note  to  3  Black*.  Co».  379. 
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Tbo  Engjiih  statute  of  frauds  required  the  will  to  be 
agned  by  the  devimr,  and  to  be  attested  and  subvolbei) 
by  the  witDoasei,  Id  hit  presence ;  and  this  directioD  has 
been  extenBively  followed  in  the  statute  laws  of  this  com- 
fry,  and  particularly  in  New- York,  down  to  the  recent  re- 
vision of  its  statute  law.  The  revised  statutes  have  bo| 
far  altered  the  former  law,  as  to  require  the  signatane  o(1 
the  testator,  and  of  the  witnesses,  to  be  at  the  end  of  thel 
will ;  and  the  testator,  when  he  signs  or  acknowledges  ifael 
will,  is  to  declare  the  instrument  to  be  his  last  will ;  and  be 
is  to  subscribe  or  acknowledge  the  will  in  the  presence  of 
each  witness,  and  the  witnesses  are  to  subscribe  their 
names  at  the  request  of  the  testator.  The  statute  drops 
the  directim  that  the  witnesses  are  to  subsciibe  m  tkepn- 
tatce  of  lAe  (estofor.* 

Tbe  English  courts,  from  a  disposition  to  feroor  wills, 
departed  from  the  strict  constnicttoo  and  obvious  meami^ 
tX  the  statute  of  frauds,  and  opened  a  door  to  verj  extur 
sive  litigation.  It  was  held  to  be  sufficient  that  the  tea«a- 
tw  wrote  hia  name  at  the  top  of  the  will,  by  way  of  reeila), 
and  his  name,  so  inserted,  was  deemed  signii^  the  will, 
within  the  purview  of  tbe  statute.  This  was  the  deciaion 
in  Lemm/ne  v.  Stanley.^  Thu  Hm-trinp  oi"  ngnmitiiieiiMa. 
presence  of  Uie  testator,  has  been  caniedvery  fiu';  and 
it  LU  bticiU  (IWhlUU,  that  if  the  witnesses  were  within  view, 
and  where  the  testator  might,  or  had  the  capaci^  to  see 
them,  with  some  little  eSbrt,  if  he  had  tbe  desire,  tboogfa 
in  reality  he  did  not,  they  were  (o  be  deemed  subscribing 
witnesses  in  his  pretence.'    It  was  fiirther  held,  th^  if  tbe 


a  Jf.  Y.  Re^oMi  Stalwta,  vol.  il  63.  sec  40. 

b  aLai.x. 

e  SheereBv.  GlBHcock,2Soit.  K^.  eSB,  Cawon  v.  Dado.I  Bre. 
99.  Todd  V.  EmI  of  WiDcbelsea,  2  Carr.  t[  Pt^,  488.  Rnasdl  r 
Palls,  3  Barr.  t;  Jlfffenry,  457.    EdeJen  v.  Hardy,  7  Harr.  ^Jolm 
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testator  produced  to  the  witnesses  a  will  already  s^ed, 
and  acknowledged  the  signature  in  their  presence,  it  was 
a  sufficient  compliance  with  the  atatute,*     Nor  is  it  heldl 
DeceBsaiy  that  the  witneBses  should  attest  in  the  presence! 
of  each  other,  or  that  they  should   attest  every  page  orl 
sheet,  or  that  they  should  know  the  contents,  or  that  eacbl 
page  should  be  particularly  shown  to  then.**    Ituneces-' 
sary,  however,  that  the  witnesses  should  not  only  be  m  IBS 
testator's  presence,  but  that  the  testator  should  have  men- 
tal knowledge  of  the  feet ;  and  in  Right  v.  Price,"  where 
the  witnesses  attested  the  will  while  the  testator  was  cor- 
porally present,  but  in  a  state  of  insensibihty,  it  was  held 
to  be  a  void  attestation.    It  is  farther  i"'"'yrti  **"*  (he  sub- 
scribing vritnesses  need  not  attest  at  one  time,  nor  all  toge- 
Uier.    The  statute  of  &audg  required,  that  the  witnesses 
should  attest  in  the  presence  of  the  testator ;  but  it  did 
not  say  that  they  should  attest  in  the  presence  of  each 
other,  and,  therefore,  it  is  not  required.     They  may  attest 
separately,  and  at  ditlerent  times.'*    It  is  to  be  proniiMU^ ' ' 
t^t  the  Engliali  rules  ^1  JAUUfURkon  of  the  statute  of 
frauds, in  the  executicoi  of  the  will,  apply  in.  those  states 
which  have  followed  the  language  of  the  statute ;  but,  in 
New-Ywk,  the  alterations  which  have  been  mentioned, 
have  rendered  some  of  these  decisions  inapplicable, 

AtAommon  law,  a  will  of  chattels  was  good  without 
wrij^g.*  In  ignorant  ages,  there  was  no  other  way  of 
m^isg  a  vrill  but  by  words  or  signs.  But,  by  the  time  of 
Henry  VIII.,  and  especially  in  the  ages  of  Elizabeth  and 


a  Stonehoow  v.  EvelfO,  3  P.  Wau.  964.  OnyBOD  t.  Atkimni, 
3  Foey't  A^.  464.    EUia  v.  Smith,  1  TeMy,  jr.  1. 

b  Bond  V.  8eaweU,3Bt(tT.  lUp.  1773. 

c  Doug.  S^.  341. 

i  Cook  V.  Parsons,  Free,  m  C^an.  184.  Jones  v.  Lake,iMt- 
Bip.  176. 

r  Smnb.tm  IFUb,p.  6. 
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ttm,  l«tten  htd  become  so  geoerally  collated,  and 
ling  sod  writing  so  widdy  difimed,  tfaal  Tstbal,  uowrit- 
or  DUBCupative  wilb,  were  coofined  to  extreme  caaea. 
betd  to  be  jiuti6ed  only  apon  die  plea  of  nerpMfty.' 
tj  were  found  to  be  liobk  to  great  frauds  and  abases  ; 
and  a  ease  of  frightfol  petjufy  in  wtimg  iq>  a  B«u)ciip«6ve 
wiU/  gave  rise  to  the  Matute  of  (rand*  of  90  CiaHexXL 
cb.  3.,  wfakb  enacted,  tbai  do  mwcnpatve  will  Aoald  be 
good,  where  the  eitate  bequeathed  eaoeeded  ^ntty  pomdt, 
tmlan  proved  by  three  witoewea,  piaacat  at  tl»  mAiag  of 
it,  and  speciaUjr  raqaired  -to  bear  mtaen ;  or  onleaa  it «» 
nude  in  the  testator's  last  sickness,  and  be  nidDeed  I» 
writu^  within  six  da^  after  the  teat«tar*a  death.  Hhe 
rMwt>oa  has  been  incorporated  into  the  statute  law  of 
^n  couBtry ;  bvt  even  tbese  legislative  precauitifMis  wwo 
iniafflcient  to  ptevent  the  grossast  fiaads  and  penary,  in 
the  introdnetion  of  nuncupative  w^*  And,  as  a  ftiitlwf 
and  mote  eSeetual  remedy,  the  JVinr-F«nt  Ktmt»d  Sia- 
tmtt^  bavQ  declared,  that  no  niiDcupattve,  or  vawritten 
will,  thai)  be  valid,  oniess  made  by  a  soldier  while  in  mctaal 
mXStarj  service,  or  by  a  mariner  while  at«e«,'  tod  ewtgy 
will  of  real  er  panwnal  proper^,  must  be  etfaaUy  sgfb- 
actibed  l^  Ae  testator,  or  admowledged  by  him  in  lite  pte- 
sence  of  at  least  tvo  attestiBg  witnesses.  Lord  Loogb- 
buougfc  had  long  ago  pwoeived  the  importanoe  <^  soch 
a  wise  provision,  and  had  eipressed  a  with  that  wdls  of 
nal  and  personal  estates  were  placed  under  the  samere- 
striotiDDa.*  It  is  now  required,  in  the  English  eedeaasti-l 
cal  courts,  that  a  nuncupative  will  be  proved  by  evidence  I 


a  PiHcuUtwec.  476.    Sieuibiartu,  p.  32. 
b  Coka  V.  MordRnnt,  SS  Charlu  II.    4  ^m^i  Stp.  ISS.  note, 
c  See  the  cue  of  Prince  v-  Hazleton,  30  Jo/knt.  R^.  fiOS.  wUeb 
tflbrds  mentonble  proo6  of  such  pnclicea. 
rf  Vol.ii.60.sec.  tt.    AMl.63.eec.40. 
r  S  Peiey't  JR9.ZS6. 
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iwr«  strict  sad  atru^nt  than  tbat  applicsUe  to  a  wrdten 
nnl,  even  in  addition  to  all  the  lequitfig  preicribed  by  the 
s^tute  of  fruids.* 

The  law  of  LoulMaaai  in  respect  to  last  wilb,  is  p«GU- 
liai,  Willi,  under  the  code  of  that  state,  are  lA  three 
kinds,  nancupative  or  open,  mystie  or  seal«d,  and  ologra- 
phic. Tiwjr  are  all  to  be  in  writing.  The  first,  or  nuncu- 
pativs  testament,  ie  to  be  made  by  a  puUic  aot  before  a 
notary,  in  the  presence  of  three,  or  five  witneases,  ace<wd- 
ing  to  drcimst«Bces,  and  to  be  ugned  by  the  testator  and 
witnesses;  or  it  may  be  executed  by  his  private sigtMrtare, 
in  the  presence  of  three,  or  five,  or  seven  witnesses,  ac- 
cording to  circuniBtances,  and  tbey  are  to  subscribe  it.  The 
second,  or  mystic  testament,  is  to  be  signed  by  the  testa- 
tor, and  sealed  op,  and  presented  to  a  notary,  and  seven 
witDeases,  with  a  dedatalion  that  it  is  his  will,  and  the  no- 
tary and  witaessesaie  to  subscribe  tbe,superscripti<Hi.  Tbe 
tlucd,or  olopaphie  testament,  is  one  entirely  written,  and 
-sigoed  by  the  testator,  and  subject  to  no  othw  fcvni,  and- 
may  be  made  out  of  the  state.  No  woman  can  make  a  I 
will,  and  no  person  can  be  a  witneit  who  takes  under  die  I 
will,  exo^t  it  be  a  mystic  testaiaeat  These  forms  are  not  I 
requisite  in  testaments  of  certain  descriptions  o£  people 
made  abroad.  Children  cannot  be  disinherited  but  for  one 
of  ten  causes,  which  ere  enumerated,  and  nil  of  which  re- 
late to  f^ial  disobedience,  or  atrocity,  in  relation  to  parents. 
Among  those  acts  are  cruelty  to  tbe  parent,  waii  attempt 
on  hffi  life,  or  a  refusal  to  ransom  him  fi'om  captivity,  or  to 
become  bis  security  when  in  prison.^  There  is  a  provinoB 
made  for  casas  in  which  the  testator,  or  witnesses,  are  too 
illiterate  to  write  their  names ;  and  the  regulations  in  gen& 
ral,  are  complex  uid  singular,  and,  I  should  think,  not  well 
adapted  to  the  judgment  and  taste  of  the  people  of  tbe 


«  Lemum  v.  Bonull,  1  ^ddaou'  lUp.  3S9. 
h  Cml  Code  t^  XouMom,  ut  1587— I6I4. 
Vol,.  IV.  64 
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other  states  in  ths  Union,  who  have  been  accustomed  to 

J  simple  provisions  of  the  EngliEh  law. 
luly  made  according  to  law,  ia,  in  its  natare,  am- 
Juring  the  testator's  life,  and  can  be  levofced  at 
ire.*  But  to  ftrevent  the  admission  of  loose  and 
testimony,  coiintervaiUng  the  opteAtion  of  an  m- 
«.uu.uu>  made  with  the  formalities  prescribed,  it  iapn>- 
vided  that  the  revocation  must  be  by  another  instriHneiit 
executed  in  the  same  manner ;  or  else  by  burning,  cancd- 
ing,  tearing,  or  obUterating  the  same  by  the  testator  fain- 
eelT,  or  in  his  presence,  and  by  hie  directioD.  Thia  is  the 
language  of  the  English  statute  of  frauds,  and  of  the  sta- 
tute law  in  every  part  of  the  United  Stales." 

A  yM  may  be  revoked  by  implication,  or  inference  of 
law^uid  these  revocations  are  not  within  the  purview  of 
th^tatute,  and  they  have  given  rise  to  some  of  the  most 
ffiSicult  and  interestiDg  discussions  ousting,  on  the  sut^ect 
of  wills.  They  are  founded  upon  the  reasonable  presdmp- 
tion  of  an  alteration  of  the  testator^s  mind,  arising  fiom 
circumstances  since  the  making  of  the  will,  prodocii^  a 
change  in  his  previous  obligations  and  duties.  Tbe  case 
stated  by  Cicero,°  is  oAen  alluded  to,  in  which  a  iather,  on 
the  report  of  the  death  of  his  son,  who  was  then  albioad, 
altered  his  testament,  and  appointed  another  penon  to  be 
htB.  heir.  The  son  returned  after  the  father's  death,  and 
the  centumviri  restored  the  inheritance  to  him.  Theie  is 
a  case  mentioned  in  the  Pandects  to  the  same  eSect  ^  and  | 
it  was  the  general  doctrine  of  the  Roman  law,  that  the  I 
subsequent  birth  of  a  child,  unnoticed  in  the  will,  annulled  I 
it    This  is  the  rule  in  those  countries  wluch  have  gene-  1 


a  Vinyor'B  case,  8  Co.  81.  b. 

b  See  the  Jf.   Y.  Reeiui  StaluUt,  vol.  iL  64.  sec.  42. 
Imb  lUguUr.     CoOeclion  of  StaiuteM,  by  J,  .Snthim,  Esq. 
c  DeOrat.  L  I.e.  38. 
a  Dig.  2B.  5.  95. 
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rail;  adopted  the  civil  law,  Tegtameata  nwiptuKlur  agna- 
turns  postbtmu  ,**  and  there  is  not,  perhaps,  any  code  oL 
civilized . jurispnidenc«,  in  which  this  doctrine  of  iiuj^iedi 
revocation  does  not  exist,  and  apply,  when  the  occurreocel 
of  new  social  relations  and  moral  duties  raises  a  necessaryl 
presumption  of  a  change  of  intention  in  the  testator.  It| 
is  a  settled  rule  in  the  EngUsh  law,  that  mairiage,  and  the 
birth  ol  a  child  Subsequent  to  the  execution  of  the  will, 
are  a  revocation  in  law  of  a  will  of  real  as  well  as  of  per- 
sonal estate,  provided  the  wife  and  child  were  wholly  un- 
provided for ;  and  there  was  an  entire  disposition  of  the 
whole  estate  to  tlieir  e;icIusion.  This  principle  of  law  is 
incontrovertibty  established,  though  it  is  said  to  nave  oecn 
no  part  of  the  ancient  jurisprudence  of  England  ;  and  the 
first  case  that  recognised  the  rule  that  the  subsequent  birth 
of  a  child  was  a  revocation  of  a  will  of  personal  property, 
was  decided  by  the  court  of  delegates,  upon  appeal,  in  the 
reign  of  Charles  II.,  and  it  was  grounded  upon  the  law  of 
the  Civilians.'*  The  rule  was  next  applied  in  the  case  of 
iMgg  V.  iMgg ;'  and  it  was  shown  by  Dr.  Hay,  in  Shep- 
herdy.  Sh^herd,'^  to  have  been  continued,  down  to  1770, 
as  mfc  uncontradicted  and  settled  law  of  doctors  com- 
mas, that  a  subsequent  marriage,  and  a  child,  amounted 
tWB  revocation  of  a  will,  but  that  one  of  these  events, 
JhihoM  the  concurrence  of  the  other,  was  not  sufficient. 
'  The  rule  whs  applied  in  chancery  to  a  devise  of  real  estate 
ID  Brawn  v.  Thompton,'  b^tit  was  received  with  doubt  and 
hesitation  by  Lord  Hardwicke,  and  LAM 


TnrTforthmgtm 


a  Cie.de  Oral.  l.il.  /n»(.  3.  lb.  I.  Firritrt  Com.h.  t.  Kh* 
Titr,  S.  19.  5.    Ibid.  tit.  17.  sec.  1. 

6  Overbary  v.  Overbury,  2  ShoK.  253. 

':  1  Ld.  Raym.  441 .     Salk.  Rep.  5^2. 

d  S  TermRep.  61. note. 

e  I  E},  C«.  J6r.  413.pM5.     I  i*.  ITdm.  304.  note  by  Mr.  Cox. 

/  Ptrsona  v.  Lanoo,  1  Vetey't  Rep.  189.  AbA.  557,  Jachson  v. 
'Hiirlock,aBrfrtt,2e3. 
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The  distiuotnw  betweea  a  will  of  rea)  snipenaaai  oatata 
could  not  well  be  mpported ;  and  Lord  Mao^ekl  dachmd, 
tfastlies*woagroundforadwtinotio&.*  'Hte^ireaA  point  was 
fera])7  and  solemly  settled,  in  1771,  by  tbe  Court  of  £x-  I 
chsqaer,  in  Cfirutopker  t.   Chrittopker,^  tWt  naim^  I 
and  a  c^ild,  were  a  revocation  oT  a  will   of  \anA.    T^  I 
Court  of  K.  B.  hare  sioce  decided,*  aAer  great  delibent-  I 
tion,  that  marria^,  and  the  birth  of  a  po^hanma  dnld. 
were  an  itapUed  revocabon  of  a  wiU  of  red  estate. 

It  iy^enerally  agreed,  that  the  iir^ied  rerocaltoD  by  a 
sulMjIqaent  marriage,  and  a  ofaild,  beiag  fouikded  oa  tbe 
piKumptidn  of  intention,  may  be  rebutted  h^  parol  e«- 
^nce.    This  was  so  hdd  fay  the  K.  B.  in  Brt^  t^  CwbiOy* 
bat  the  rule  was  subsequeolly  qaestioDed,'  and  them  bas 
been  great  difficulty  in  prescribing  the  extent  of  the  adia» 
sion  of  cironmstancee  which  would  go  to  rebut  the  {Hte- 
sumption  of  a  revocation.     The  Court  of  K.  B.,iB  KemHtti  > 
V.  Scrafien^  held,  that  Diarriage,  and  a  child,  ware  a  revo-  1 
catioo  of  a  will,  when  the  w^e  and  children  were  wluOjf  I 
ta^oxaded  for,  aad  there  was  an  «)tife  dispositioD  of  the   I 
whole  estate.     But  whether  the  revocatioB  oouM  he  n-    ' 
batted  by  parol  proof  of  subBequent  declarati«ns  oC  tbe 
testator,  or  other  extrinsic  circuBtttaoceS,   though  thete 
was  no  provision  in  the  will  for  those  near  r^ativae,  waa  a 
qoestitHi  oa  which  the  court  gave  no  opifiioo.    It.  the  wife 
and  chilAen  foe  provided  fer  t^  a  settlement,  it  is  bow  on- 
derstood  to  bt  the  rule,  that  marriage,  and  a  child,  wiU 
uot  revoke  a  w3l ;  and  this  case  fbrma  an  exception  to  the 
general  rule.' 


n  Wellington  v.  Wellington,  A  Burr.  Rep.  9165. 
h  Dicktru"  Sep.  US. 
r  Doe  V.  Lancashire,  5  Term  Bep.  49. 
d  Doug.  Sep.  31. 

f  Lord  Alvsnlej,  4  Veiet/'i  Aep-  &48. 
ftEiul'ilUp.  530. 
s-  F.X  jmrtt  the  Esri  of  nehester.  7  Vetttftlttp.  348. 
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Ttte  EBgUsh  Ibw  on  this  aafaject  was  renewed  in  this 
itnttki  ihecaae  of  Brush  V.  WiScint;'  End  it  wssat^odged 
to  be  the  law  iii  New-York,  fonnded  on  those  decisiairf, 
that  SabseqfwBt  Brarmge,  and  a  cfaiId,weTe  an  irapHed  rt> 
vocation  of  a  w^  tither  of  red  or  penOna)  estate,  and 
that  such  presnoiptire  rerocation  might  be  rebutted  by 
cvcumriaaces.  But  the  better  opinion  is,  that  under  ibe 
EngHrti  law  there  nlasl  LtlliL  u(!illLUiiuuM«f  a  subsequent 
marriage,  and  A  snbsequent  chikl,  to  work  a  revocation  of 
a  win ;  and  that  the  mere  sabsequent  birth  of  children, 
unaccompanied  bj  other  circamstonees,  would  not  amount 
to  a  presumed  revocation.  This  was  th6  rule  laid  down 
by  sir  Qeo^e  Hay  in  Bhtpkeri  \.  Shephefd*'  and  by  the 
Court  of  K.  B.  in  WhUe  t.  Barfvrd.*  Sir  John  Nicbt^, 
in  JoftMUm  V.  Johuton^  pressed  very  fer,  aad  tery  forci- 
bty,  the  mori  relaxed  doctrine,  thai  it  was  not  an  esMntial 
tiflgreAetit  iti  these  inpbed  revocntioDs,  tha^  maniage,  tmd 
a  child,  sbonid  both  occur  to  create  them  ;  and  he  \itAA,  thiit 
a  bir^  of  a  chifd,  when  accompanied  loith  other  circtatf 
Btancej,  leSring  to  doabt  of  the  tevtator^  inlraition,  would 
be  aafficient  to  revoke  the  will  of  a  married  man.  The 
case  in  which  he  pressed  the  rule  to  this  extent,  was  one 
that  contained  so  much  justice  and  persoasive  equiqr  in 
iavour  of  the  revocation,  that  it  nmst  have  been  ditficult 
for  any  eonrt,  with  juM  and  lively  moral  perceptionB,  to 
resist  his  conchnion.  He  placed  the  '*™;;|ri"f  "^  jfl***— 
revocation,  not  where  Lord  Kenyon  had  placed  it,  on  any 
tacit  Condition  annexed  to  the  will,  but  on  the  hi^^er  and 
firmer  ground,  wbwV  Lord  MansfieU,  uid,  indeed,  the 
civil  law,  had  pined  it — on  a  preaqmad  aheratioili  of  iaten- 

wludi,  in  every  age,  and  in  almost  every  breast,  have 


u  4  JoAm.  Ch.  Rep.  aoe.  c  4  Maik  i[  Beln.  10. 

>•  5  7>m  JRep.  51.  not".  d  t  PhUNtnore.  44?. 
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swayed  the  human  affections  and  coadact.  It  was  do^;- 
ed,  howerer,  in  the  case  of  Bnah  t.  WSkins,  whether  Sir 
Joho  Nicholl  had  not  carried  this  p<Hnt  of  rerocation  tiir- 
ther  than  the  EngJiah  law  would  warrant,  and  which  had 
nerer  adopted  the  notion  of  the  itu^domm  tetUmtntMm 
of  the  civil  law.  In  a  subsequeot  case,*  Sir  Jcrfm  Nicholl 
seenu  to  have  regained  the  forma-  track  of  the  law,  and 
be  lays  down  the  general  doctrine,  thai ^  will  ia  presomp- 
tively  revoked  by  m  arnageaST^mieraDd  that  the  pre- 
sumption may  be  rebutted  by  unequivocal  evidence  of  ut 
-  intention  that  the  will  should  operate,  notwithstaiidi^ 
those  subsequent  events. 

InJ0aa  country  we  have  much  statute  regulation  on  ibe 
sid^ct  There  is  no  doubt  that  the  testator  may,  if  he 
pleases,  devue  all  his  estate  to  strangers,  and  disiaberit  hi: 
cbiidren.  This  is  the  English  law,  and  the  law  in  all  tbo 
states,  with  the  exception  of  Louisiana.  Children  are 
deemed  to  bave  sufficient  security  in  the  natural  affection 
of  parents,  that  this  unlimited  power  of  dispositioi)  will 
not  be  Mnised.  If,  however,  the  testator  has  not  gtvea  tfcc 
estate  to  a  competent  devisee,  the  heir  lakes,  notwith- 
standing the  testator  may  have  clearly  declared  his  inten- 
tion  to  disinherit  him.  The  estate  must  descend  to  tlia 
heirs,  if  it  be  not  legally  vested  elsewhere.*'  This  is  iu 
confOTmity  to  the  long  established  rule,  that  in  devises  lo 
take  plaoe  at  some  distant  time,  and  no  particolar  estate  b 
expressly  created  in  the  mean  time,  the  fee  descends  v- 
the  h«r.  But  by  the  statute  laws  of  the  states  of  MaiiK. 
VermcMit,  Mew-Hampshire,  Massachusetts,  Coonecticoi. 
NeW'York,*  Pennsylvania,  Delaware,  Ohjo^a^  AJabaroi 
II  |iiiiilliiiiiiii|j|i  iihiliif  wilfl  in  all  of  those  states  except  Dr- 


a  Gibboiw  v.  Cnws,  8  AddoKu'  Rip.  455. 

b  Demi  r.  GssbD,  Cotap.  R^.  657.    Jackson  v.  Schtnber.  ' 
Cotem't  Aqa.  187.    S.  G.  2  WmMt,  1. 

■■  jr.  r.  Rented  SltUvtet,  yo\.  n.  65.  sec,  *». 
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Ilaware,  aod  Alabama;  diildreo  bom  after  the  making  of 
the  will,  and  in  the  lifetime  of  the  fether,  will  inherit  in 
like  manner  as  if  he  had  died  intestate,  unleu  some  provi- 
sion be  made  Ibr  tbem  in  the  will,  or  otherwise,  or  they  be 
particularly  noticed  in  the  will.*  The  statute  law  in  Maine, 
NeW'Uampshire,  MaMachtuetts,  and  Rhode  Islaacl,  goea 
further,  and  applies  the  same  relief  to  all  children,  and  their 
legal  representatives,  who  have  no  {Hovision  made  Ibr  them 
by  will,  and  who  have  not  had  their  advancement  in  their 
parentis  life.  In  South  Carolina,  the  interference  with  the 
will  applies  to  posthumous  children  ;  and  it  is  likewise  the 
law,  that  marriage,  and  a  child,  work  a  revocation  of  the 
wilL  In  Virginia,  and  Kentucky,  a  child  bom  after  the 
will,  if  the  testator  had  no  children  before,  is  a  revocation, 
unless  auch  child  dies  unmarried,  or  an  infant 
children  before,  after-bom  children,  unprovided  for,  i 
levocatioo  pro  taato.  In  the  states  of  Maine,  I  ~ 
setU^  Connecticut,  New- York,  Maryland,  and,  probably, 
in/itber  states,  if  the  devisee  dies  in  the  lifetime  of  the 
wtator,  his  lineal  descendants  are  entitled  to  his  share, 
nhis  is  confined,  in  Connecticut,  to  a  child,  or  grand- 
child ;  in  Massachusetts  and  Maine,  to  them,  or  other  rela- 
tions ;  and,  in  \ew-York,  to  children,  or  other  descendants. 
The  rule  in  MarylanH  pnn«  further,  and,  by  statute,  no 
defise  or  bequest  fails  by  reason  of  the  death  ot  the  dewi- 
aee,  or  legatee,  before  the  testator ;  and  it  takes  effect  in 
like  manner  as  if  they  had  survived  the  testator.'* 


a  It  would  aj^ar,  by  tbe  reading  of  the  statute  of  Conneoticut,  of 
1801,  that  an  after-born  child,  and  no  proviaion  for  it,  revofcea  the 
whole  wiU.  Id  PennBylvaniB  and  Delaware,  marriage,  or  an  after 
child  not  provided  for,  ia  a  revocation  pro  (onfo  only.  In  Ohio,  the 
biith  of  a  child  avoids  the  will,  if  it  was  made  when  the  teaUtor  had 
im  child. 

6  Low  of  Uie  leMTol  State*,  in  ICr.  Anthon's  cdlection. '  €h-^ih'i 
Tmb  R^uUr,  b.U  6  Harr.  ^  Jotuu.  54.  Jf.  T.  Jtetiied  Staiala, 
vnl.  ii.  66.  sec.  52.  It  u  not  imjHobable  that  I  may  be  involved  in  khub 
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%  ttlQ  Ntut-Tirk  Betyited  StattMt,^  if  tbe  wffl  db- 
ppaetof  Ihfi  whole  wtalA,  and  the  tsMator  aftenm^BHr- 
iH«.  Bad  hu  UM«  boni  in  tii*  lifotinc,  or  after  his  dolk. 
§ad  Ibc  vife  or  iaue  be  living  tf  Au  Math,^  the  ml  is 
dMinwi  ta.bfiieTDke(i,iiii)eu  the  ime  be  provided  fer  hy 
the  fdll,  OE  b][  a,  eettlemeol,  or  uniew  the  wiy  shows  an  ia- 
iBolion  aot  to  make  any  prentiOB.  No  other  endenee  (ol 
isbiit  the  prauBptioB  of  such  revooatioB  is  te  be  recein^  J 
This  jwttviaiiML  is  a  declaratioo  of  the  law  of  New^YwU 
M  daehred  in  Bnuk  t,  WSkms,  with  the  additieiisl  pro- 
liaioa  af  preacnbiag  the  exact  extent  of  the  proof  whidi 
ii  to  rehtit  the  presumptioo  of  a  revooatioa,  and  diaebp 
Detieiing  the  courts  from  aU  d^culty  od  thai  embanais- 

ing  ooiDt. 

JviU  of  a  feme  sole  if  rev<4ed  hy  her  mairi^. 
aa  oid  and  eettled  nrie  of  lawt  and  the  reason  of 
lat  tl)o  marriage  destroy b  the  amtmlUocy  satore  <rf 
1,  and  leaves  it  no  longer  subject  to  the  wife's  coe- 
«».  It  is  against  the  nature  of  a  idH,  to  be  s^aoiate  do-l 
ting  the  testator^s  fife,  and  therefore  it  in  teroked  in  ja^4 
neat  of  law  by  the  marriage.'  If  the  wife  amrivm  Aea 
hashnndi  the  wiM,  according  to  '  ibo  opinioa  of  Serjeant 
Uauwood,'  revires  and  takes  efiect  e«|oal)y  as  if  rfte  had 
oootinued  a  fins  tole.  But  the  Btnmg  laegua^  r^  Ae 
jadi^ia  the  modem  cases,  in  which  tb^  declare  tfaat^ 


little  inaccuraciee  in  respect  to  the  vEtiatioiiB  in  the  laws  of  the  se- 
venl  states.  The  regulatioiu  croea  e&ch  other  ao  cooatuitlj,  that  it 
i*  difficult  to  be  perftctljr  exut,  without  fiviq^  a  nrj  nmiDts  detail 
t£  thp  lava  of  each  state,  ud  which  the  Jimits  (tf  the  pieacm  wort 
wonU  Dot  permit. 

«  VoLti.<4.  ■ec48. 

b  The  ststiAe  Bnat  mean  hen  to  refer  equally  to  the  poatlniaow 

c  FDmaiidHsiib)iff'acssa,4Ck«).b.    Aym,  toL  ii.  I4S.  8.  P- 
i  PiMid.  Aqt.  HO.  a. 
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will  becomes  revoked  and  void  by  the  marriage,*  wouldl 
seem  to  bar  the  conclusion  of  the  learned  serjeant ;  and  I 
Mr.  Roper,  in  bis  laborious  and  accurate  Treatise  on  the  ^ 
law  of  Preperty,  tit  relation  to  hu^Hntd  and  wife,*'  assigns 
very  good  reasons  why  tbe  will  cannot  be  deemed  to  have 
revived  by  tbti  death  of  the  husband.    The  provision  ia  | 
the  New'Tork  Ranted  Smuie*,'  declaring  that  the  will  of  I 
a  married  woman  shall  be  deemed  revoked  by  a  sidwequent  I 
marriage,  effectually  puts  an  end  to  the  question  under  that  | 
statute.     A  '""""A  yjii  .^  ^  revocation  of  a  former  one, 
provided  it  contains  words  expressly  revoking  it,  or  makes 
a  different  and  incompatible  disposition  of  the  property. 
Unless  it  be  found  to  have  contained  one  or  the  other,  it  ia 
no  revodAIIBfl  of  a  former  will.**    Any  alteratioD  of  the 
estate  or  interest  of  the  testator  in  the  luiiflr^dMiigpd,  by 
the  act  of  the  testator,  is  held  to  be  an  implied  revocation 
of  the  win,  (m  the  ground,  principally,  of  its  being  evi- 
dence of  an  alteration  of  the  testator's  mind.     A  sale  of  I 
the  estate  devised,  operates,  of  course,  as  a  revocation ;  for  I 
the  testator  must  die  while  owner  of  the  laiul,  or  the  will  1 
canno^  have  effect  upon  iL    A  valid  agreement,  ot  cove^  I 
namno  convey  lands,  which  equity  will  specifically  raiforce, 
wjlTalso  operate  in  equkf  as  a  revocation  of  a  previous 
devise  of  the  same.    It  is  as  much  a  revocation  of  the  vrill 
m  equi^,  as  a  l^;al  conveyance  of  the  land  would.be  at 
law ;  for  the  estate,  from  the  time  of  the  contract,  is  con- 
sidered as  the  real  estate  of  the  vendee." 


aHodsdenv.  IJo;d,2Brai5M.    Doe  v.  Staple,  3  2%r»  Jbp.  M4. 

b  VoL  iL  60. 

c  VoLii.«4,Bec.44. 

d  Hitchiu  V.  Busett,  3  Med.  Stp.  SOS.    Goodnght  t.  Uuwood, 

«  Cotlei  V.  Layer,  9  P.  Wm*.  622.  Rider  v.  Wager,  Otid,  33t. 
Mi.yer  t.  Gowhnd,  Didcauf  Rip.  563.  KnoIljB  v.  Alcock,  6  F(- 
la/'t  Btp.  654,  Vswaet  v.  Jefieir,  Z  Sumti,  R^.  Z68.  WaHon  v. 
WsIUio,  7  Joluu.  Ch.  B^.  268. 

Vol.  IV.  615 
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Not  only  contracts  to  convey,  but  inoperative  convq'- 1 
ancee,  will  amount  to  a  revocation  of  a  devise  to  the  ectett  I 
of  the  property  intended  to  be  affected,  if  there  be  eri-  I 
dence  of  an  intention  to  convey,  and  thereby  to  revoke  the  | 
win.*    A  bargain  and  sale  without  enrobneot,  leoAoeBt 
without  Hvery  of  seisin,  a  conveyance  opon   a  cfflnidera- 
tJon  which  happened  to  faiJ,  or  a  disabilitr  in  the  grantee 
to  take,  have  oil  been  admitted  to  amount  to  ^  TirnrrT""! 
because  so  intended."   tf,  however,  the  testator  mlisdtiites 
a  new  disposition  of  the  Tand,  and  intends  to  revolie  Hx 
land  by  means  of  that  substitution,  and  to  make  way  fat 
it,  ai^  to  give  it  effect,  and  not  otherwise,  hi  that  case,  if 
theJnstrument  cannot  have  that  effect,  andfte  sabstitutiOD 
(uB,  there  is  no  revocation,'     Itbturtfaerthe  acknow- 
Jraged,  but  very  strict  and  technicanTueonawrthatif  the 
testator  conveys  away  the  estate,  and  ibea  takes  it  back  by 
the  same  instrument,  or  by  a  declaration  of  ores,  it  b  a 
revocation,  because  he  once  parted  with  the  estate.  EHhsl 
an  intention  to  revoke,  or  an  alteration  of  the  estate  wttb- 1 
out  such  'an  intention,  will  Work  a  revocation.^    The  law  I 
requires,  that  the  same  interest  which  the  tetrtafor  'US* 
Wn^ni8"flltade  the  will,  should  continue  to' be  tfie  same 
interest,  and   remain  unaltered  to  his  death.    The  least  | 
alteration  in  that  interest  is  a  revocation.     If  the  teatattw  | 
levies  a  fine,  or  enfeoffs  aetrangertohisownnaeiit  is  are- 
vocation,  though  the  testator'be  in  of  his  old  osa*     Lord 
Hatdwicke,  in  Partoiu  v.  TVeenum,'  admitted,  that  these 
were  prodigiously  strong  instances  of  the  severity  ot  the 


a  MtmUgae  v.  hSenja,  1  Rol.  Abr.  615. 

b  Ropei  V.  Radclifie,  10  Mod.  Eep.  330.    Lord  Hirdwiefce  and 
Lord  EMon,  3  Mc.  JRap.  748.  SOS.    7  f^tMy'iJtep.  773.    S  AmmL 

A«p.  sse. 

c  Lord  Eldon,  T  Ven^t  Rep.  373. 

d  Dister  v.  Dirter,  3  £«..108.    Darley  v.  Dutoy,  i'WiU.  S^  S. 
e  Trevor,  Ch.  J.  in  Arthur  v.  Bodtenhsni,'  ^UgOt.  *40. 
fiAOcR^.liS. 
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rule ;  and  Lord  HaiuJield  oboerved,  that  the  Earl  of  Lin-  t 
calk's  cofC,  decided  upon  the  same  principle,  waa  shock-  i 
tag,  ufnlhal  sQtne  overstrained  reaolutions  of  the  courts  1 
upa/constnictiTe  revocations,  contrary  tO'tbe  r^alinten- 
Wn  of  the  testator,  had  brought  scandal  upoa  the  law.* 
-^he  unreasooableness  of  the  rule,  holding  aa  act  to  be  a 
revocation,  which  waa  not  so  intended,  ao((  even  when  Hhe 
-  intention  was  directly  the  cootrafy,  has  been  often  con- 
plained,  of,  and  the  English  courts  have,  latterly,  shown  a 
strong  disposition  qot  to  assume  the  doctrine,  unleia  there 
waa  some  express  authority  for  it.^ 

The  doctrine,  hard  and,  unreasonable  as  it  a|^ars 
in  some  oi  iis  eicresseocies  on  this  sul;>)ect,  and  power- 
fully as  it  has  been  repeatedly  assailed  by  great  weight 
o{  argument,  has,  nevertheless,  stood  its  ground  im- 
moveably,  on  the  strength  of  authority,  as  if  it  had  been 
one  .of  the  essential  landmarks  of  property.  The  cases 
have  been  investigated  and  discussed  with  the  utmost  re- 
search and  ability  by  the  courts  of  taw  and  equity,  and  the 
principle  again  and  again  recognised  and  confirmed,  that 
by  a  conveyance  of  the  estate  devised,  the  will  was  re- 
voked, becBose  the  estate  was  altered,  though  the  testator 
look  it  back  by  the  same  instrument,  or  by  a  declaration  of 
nsefL'  The  revocation  is  upon  the  technical  ground,  that 
me  estate  has  been  altered,  or  new  modelled,  since  the 
execution  of  the  will.  Th^^ehu^een  carried  so  far, 
that  if  the  testator  suffered  a  recovery,  for  the  very  pur- 
pose of  coo6rming  the  will,  it  was  still  a  revocation,  for 
there  was  not  a  continuanoe  of  the  same  unaltered  inte- 
rest There  is  aa  "^nnlinn  In  lb?™'"  in  the  case  of  mort- 
gages, and  yhargfta  on  the  estate,  which  are  'only  a  revo"~ 
cation  m  equity  pro  tanto,  or  quoad  the  special  purpose. 


a  3  AuT.  B^.  1491.    Doug.  R^.  732. 

6  Chumanv.  CbBTmu),14  Fw^*JI^684.'  Vswser  v.  JeSbry, 
S  BanuB.  If  Aid.  463. 

c  Goodtitle  T.  Otw»;,  1  £m.  Is  Ptdl.  576.  7  TVtm  Rtp.  399. 
S.  C.     3  Piuey'*  Sep.  660. 
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'  KoAjfKY  are  taken  out  of  the  general  rule  on  the  (act  of 
baj^  secnritieB  only.*  These  doctrines  of  the  EngBA 
Casw  hire  been  reviewed  in  this  country,  and  aasomed  to 
be  binding,  aa  part  of  the  settled  jurisprudence  of  the  imad. 
It  was  dedded,  that  a  contract  for  a  sale  of  the  lindiWas/ 
a  rcTocation  of  the  devise,  even  though  the  contract  AaMl 
afterwards  be  rescinded,  and  the  testator  restored  to  Ua 
former  title.  L^al  and  equitable  estates,  as  to  these  im- 
plied revocations,  were  deemed  to  staiid  on  the  same 
ground.^  It  has  also  been  held,*  that  if  the  testator,  after 
devising  a  nunlgBge,  forecloses  it,  or  takes  a  release  of  dte 
equity  of  redemption,  it  is  a  revocation  of  the  denser  It 
is  equally  a  revocation,  if  he  cancelled  the  mortgage,  and 
took  an  absolnte  deed,  for  it  was  an  alteration  of  the  in- 
terest, and  a  new  purchase.  Some  of  the  excesses  to 
which  the  English  doctrine  has  been  carried,  have  not 
been  acqoieseed  in,  but  the  essential  rules  have  been  taken 
to  be  law. 

A  codicil  is  an  addition,  or  supplement  to  a  will,  and 
muA  U  iJieculed  WIU  UlUntne  solemnity.  It  is  no  revo- 
cation of  a  will,  except  in  the  precise  degree  in  wfaicli  it  is 
inconsistent  with  it,  unless  there  be  words  of  revocation.^ 
If  the  first  will  be  not  actually  cancelled,  or  destroyed,  or 
expressly  revoked,  on  making  a  second,  and  the  second 
will  be  afterwards  cancelled,  the  first  will  is  said  to  be  re- 
vived.* But  the  first  will  is  not  revived,  if  the  testator  makes 
a  second,  and  actually  cancels  the  first  by  an  absolute  act 
rendering  it  void,  and  then  cancels  the  second  wiH.  It  will. 


A  SpSTTOw  V.  Hudcutle,  3  JUk.  Jlq>.  798.  S.  C.  7  Term  Btf- 
410.  D.  Bridges  V.  Tbe  DntcbMs  of  Cbandos,  9  Vetf,  jr.  417. 
Ckve  v.HoUbrd.SFcMy'i  JI9.SSO.  TnrmR^.Mt.  1  Bm.lr 
PuU.6W.S.C.    Uarmoodv.Ogluider.e  rewy*!  Jb^Kl. 

b  Wihon  V.  WiJtoD,  7  Johni.  Ck.  Ap.  SS8. 

c  BsUtrd  V.  Cuter,  S  Pidk.  JI«p.  1  It. 

d  Braot  v.  Wilson,  S  Caum't  tUp.  66 

r  Goodrig'lit  V.  Glaiier,  4  JBurr.  lUp.  S51S. 
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in  afbh  a  case,  require  a  republication  lo  restore  tbe  first 
yBL'  Tbe  mere  act  of  cancelling  a  will  does  not  amount 
to  any  thing,  onless  it  be  done  anmo  reoocaiidi.  The  ia-l 
teotion  is  an  inference  to  be  drawn  from  circumstances,  I 
and  the  fiwt  of  cancelling  may  be,  in  many  cases,  an  equt- 1 
Tocal  act.  If^  howerer,  the  will  be  found  cancelled,  the| 
]aw  infers  an  intentional  revocation ;  for  it  is  prima  facie 
eridenee  of  it,  and  the  inference  stands  good  until  it  be 
rebatted.**  Cancelling,  in  tbe  sligbtest  degree,  with  a  de> 
elated  intent,  will  be  asotncieDt  revocation ;  and,  therefore, 
throwing  a  will  on  the  fire,  with  an  intent  to  burn  it,  though 
it  be  onljr  slightly  singed,  and  escapes  destruction,  is  suffi- 
cient evidence  of  the  intention  to  revoke.*  An  oblitera- 
tion of  part  of  a  will,  is  only  a  revocation  pro  tantoA 

Tbe  NetihYork  Reviled  Statatea*  have  dispensed  with 
all  refinements  on  this  point.    In  no  case  does  the  destruc-  I 
tion,  or  revocation  of  a  second  will,  revive  the  first,  unless  I 
the  intention  to  revive  it  be  declared.     These  statutes  have  I 
essentially  changed  the  law  on  the  subject  of  thette  con* 
structive  revocations,  and  rescued  it  fi-om  the  hard  opera- 
tion of  those  technical  rules  of  which  we  have  complained, 
and  placed  it  on  juster,  and  more  rational  grounds.     It  is 
declared,  that  no  bond,  agreement,  or  covenant,  made  by 


a  BgrtoiMbkw  v.  Gilbert,  Cuep.  Rtp.  49.  Semmea  v-  Bemmes,  1 
Strr.  I[  Joluu.  USB.  There  tit  coDtimdictory  opinions  of  Lord 
Mansfield,  u  given  in  Cenep.  Rep,  &3.  and  93.,  on  the  point  whether, 
if  the  fint  will  be  not  cancelled,  in  point  of  fact,  but  be  revoked  by 
the  teraiH  of  the  second  will,  and  the  eecood  will  be  cancelled,  tiic 
first  will  to  be  therebj  restored,  without  republication. 

b  OnioDa  v.  Tyner,  1  P-  Wm*.  393.  BurtoQahaw  v.  Gilbert, 
CoMp.  Sep.  49.  Jackson  v.  UoUoway,  7  Jo/mt.  Sep.  394.  Sit  John 
Ntchola,  in  Rogeia  v.  Pittia,  1  Addamt'  A«p.  30. 

e  Bibb  v.  Thomaa,  S  Blaeki.  Rip.  1045. 

d  Sntton  V.  Button,  Coup.  Sep.  BIS.  Larkina  v.  Larkina,  3  Bot. 
if  PvU.  le.    Short  V.  Smith,  4  Eoit't  Rep.  419. 

r  Vol.  ii.  60.  sec.  53. 
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a  testator  foe  a  vidoaMa  ctnuideratioo,  to  conv^  any  pit- 
psity  prcYMMwlf  devisqd  or  bequeathed,  shall  be  deeaud  < 
wrocation  <^  the  will,  eitlter  at  law  or  io  equity  ;  bat  the! 
pn^Nrty  pastet  by  the  will,  subject  to  the  same  tmteijkil 
S»  m  speofic  performance,  Bgajnat  the  deviiee  qr  ieffOee,! 
U  nught  be  bad  against  the  heir  or  next  of  kinttfthtpco-j 
party  bad  descended.  So,  a  charge,  or  iDcun)braiice,apaB| 
uy  estate,  for  securing  the  payment  of  money,  or  the  pa- 
fomuBce  of  covenants,  shall  not  be  deemed  a  reTocatioB 
<^  aay  will  previously  executed,  but  the  devise  or  legs^ 
takes  eflfect  sul^t  to  the  charge  or  inciin^tfaace.  Noi 
sbdl  any  ccnveyance,  settlement,  deed,  or  othet  act  of  the 
lestitor,  by  which  bis  estate  or  interest  in  proper^  pre- 
viously devised  oi  bequeathed,  shall  be  altered,  bat  not 
rvlwrily  devested,  be  deemed  a  revocation;  but  the  same 
Mtate  (M-  interest  shall  pass  by  the  will,  which  would  othn- 
ariie  deacend,  unless,  in  the  instnimmt  making  the  ahera- 
^OD,  the  intention  thereby  to  revoke  shall  be  declared  li' 
iwwever,  the  provisions  of  the  instrument  t^  which  sock 
alteratioa  is  made,  be  wholly  inconsistent  with  the  tenm 
and  nature  of  the  previous  will,  the  instnimeat  abai/  cyie- 
late  as  a  revocatioa,  unless  the  provisions  thtnaa  depend 
00  «  condition  or  contingency,  and  the  same  has  biled.* 

The  simplicity  and  good  sense  of  these  amendmaits  re- 
eemmond  them  slrMigly  to  out  judgment ;  and  they  relieve 
the  law  from  a  number  of  technical  rules,  which  are  ova- 
whelmed  m  a  labyrinth  of  cases,  and  when  delected  and 
defined,  they  are  not  entirely  free  from  the  imputatioa  of 
hanthniff  and  absurdity. 

AiTestate  vests,  under  a  devise,  on  the  death  of  the  tes- 
ta^r,  before  entry.**  But  a  devisee  is  not  bound  to  accept 
4x  a  devise  to  him  tiolent  volent,  and  be  may  reoounee  the 
gift,  by  which  act  the  estate  will  descend  to  the  heir,  w 


aJV.r.  Jtanttd  StaMtt,  vd.  iu  84  sec.  45 — 4R. 
f>  0>.IM.iU.a. 
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Over  m  lotne  otiier  dirflctioa  under  tin  vilL  3^  I 
id  rennnciBtioQ  must  be  by  wune  uneqaivoKd  I 
act,  and  it  is  left  tmdecided  wbetker '  a  ¥erbiil  dachoBSt  I 
win  be  B^cient.  A  diaclaimer  by  deed  is  inScieBt^  and  • 
some  judges  huve  held,  that  it  inay  be  l^  a  Terbal  rsDUDUa- 
tion.  Perhaps  the  caw  wHl  'be  -goreraed  by  oiraiiei- 
stBDces.* 

(5.)  Of  the  cotu^^w^en  of  wiUt. 

It  will  not  be  consistent  frith  the  'plan  of  this  Wdrk,  to 
do  mcne  than  state  the  leaifaig  prinoiriee  which  hare %«<« 
estsbSshed  and  applied  to  the  cqgglQui^yymfaadlli^'The 
attempt  toexamine  cases  at  hu^  on  tlw  sut^t,'»onld 
be  iiiipnietiABble,  from  the  incalonlable  vaabat  of  tlHiB'; 
andthov^  we  are  not  to  dvragard  the'antboitty«f  ided- 
flions,  even  as  tothe  interpretation  of  wille^  yet  it.is'oenaia, 
tfaatthe  coMtraotton  of  them  is  so 'Uueh  goaMaed  bylke 

I  language,  arrangement,  and  circumstances  of  each  par- 
ticular infltrument,  which  is  usually  very  unakllfilHy,  and 
veiy  incoherently  drawn,  that  adjudged  cases- become  of 
less  authority,  and  are  of  mure  hazardous  application,  than 
peoisitHis  upon  any  other  branch  of  the  law. 

The  intention  of  the  testator  isthefiratwid  great'dbwct 
r^  tHynirv!  yid,  to  this  olgect,  technical  rales  are,  to  a  cer- 
tain extent,  marfe  eufaaervient.  The  intention  of  the  testa- 
tor, to  be  collected  Irom  the  whole  will,  is  to  govern,  pro- 

virtaH  it  hp  nnt  iii.liidjTiTr'J»l  IIII^IM^W^jpi  thit  mlt»  of 
law.  The  control  which  is  given  to  the  intrationliy  die 
ffilee  of  law,  is  to  be  understood  to  apply  to-sucfa'geiMial 


a  TownKn  v.  ^Ticbel),  3  Bttntu.  if  AM.  SI.  Doe  v.  SniyUiiS 
Sarme.  if  Crett.  1 13,  To  give  the  devise  effect,  aa  sgunat  the  heu-, 
AeJ^.T.-JUButd  Stahrtw,  (TOli.  748.  sec.  3.}  require  the' wffltolm 
duIy-i»T>Ted,  'and  recorded  in  tbe  emrCFgxte'a  i)ffice,  witbm  fbnr  yeats 
after  the  teatator'a  death,  with  the  nenal  ezceptloir  in  eue  tbedevieee 
be  nnder  diMbilitie*. 
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reguUtkuu  in  re^>ect  to  the  estate,  as  the  law  will  not  pa- 
mil ;  as,  fw  instance,  to  create  an  estate  tail,  to  estabUrii  a 
perpetuity,  to  endow  a  corporation  with  real  estate,  or  to 
annex  a  condition  that  the  devisee  shall  not  alien.  To  | 
allow  the  testator  to  interfere  with  the  estiUriished  rules  of  J 
law,  would  be  to  permit  every  man  to  make  a  law  for  kiift-  f 
self,  and  disturb  the  metes  and  bounds  of  property. 

It  dbes  not  require  the  word  heirs,  to  convey  a  fee,  bst 
othtf  words  denoting  an  intention  to  pass  tb«  whole  inte- 
rewof  the  testatw,  as  a  devise  of  aUmy  ettate,  all  wiy  n- 
^Mt,  all  my  property,  my  whole  remauuter,  all  I  am  Korlh 
or  own,  all  ay  right,  all  my  title,  or  all  I  <Aafl  die  potteued 
of,  and  many  other  expresHons  of  the  like  import,  will 
cany  an  estate  of  inheritance,  if  there  be  nothing  in  the 
otba  parts  of  the  will  to  limit  or  control  the  operatioii  of 
the  words.*  So,  if  an  estate  be  given  to  a  penoa  gene- 1 
rally,  or  indefinitely,  widi  a  power  of  dispositkMi,  it  caxiiu  | 


a  G»nyn'«  Dig.  tit.  Devue,  n.  4.  Doe  v.  Mot^ui,  6  Barmm.  is 
Crtn.  Bit.  Sheppard'M  TbtKhtlone,  b;  Preston,  430.  Pndan  oh 
SilaUt,  vol.  ii-  SB — ITS.  Hr.  PreBton  hu  given  a  vrj  exteaiod 
ciUtioii  and  diacnaniai  of  a.uthoiitiea  on  tbe  ccmstnictiisi  of  viOa,  ns 
to  tbe  quantity  of  interut  devised,  and  u  to  the  operation  of  the 
woidestate.  His  eoncliuion  ia,  {p.  146.)  that  the  wtml  eitete,  oBd 
in  application  to  real  prt^rtj,  will  be  conatnied  to  expres  atfaer  tbe 
quaottt;  of  interest,  or  describe  tbe  subject  of  property  as  tbe  mate 
in  which  it  b  intended  to  be  used,  shall  appear  from  the  context  of 
tbe  win.  It  will  carry  a  fee,  thou^rh  it  point  at  a  pwtiniliT  booM  ot 
fkim,  unlsH  reatiained  b;  other  azpresuon* ;  Ibr  it  will  be  inlfiM 
to  deagOBte  as  well  the  quantity  of  interest  as  the  locality  of  the 
land.  (IMif.  p.  130.J  Tbe  whole  of  the  sixth  chapter,  in  the  eecotid 
volume  of  Proton  on  £«<(ii>t,  p.  68.  toZBS.,  is  a  very  laborioas  and 
complete  collection  and  analyns  of  case*  on  tbe  constniction  of  wiOa, 
and  more  especially  as  to  the  efficacy  of  the  term  estate.  If  to  this 
we  add  Crvittft  Digetl,  tit.  Deoit,  chapters  9,  10, 1 1.  13.  we  bare 
then  a  fiill  view  of  tbe  imBranse  accumulatitm  of  English  cases  cfi  tbe 
subject.  In  tbe  latter  work  they  are  very  clearly  clisHfied  and  ar- 
nnged. 
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a  fee,  unless  the  testator  gives  to  the  first  taker  ao  estate 
for  life  only,  and  anoexea  to  it  a  power  of  disposition  of 
the  rereraioD.  In  that  cose,  the  express  limitation  for  life 
will  control  the  operation  of  the  power,  and  prevent  it 
from  enlarging  the  estate  to  afee/  If  it  distinctly  appears 
to  be  the  intentiiHi  to  give  a  greater  estate  than  one  for 
life,  as  a  devise  to  B.  for  txar^  or  to  him  and  h\t  assignt 
for  eeer,  or  to  him  and  hia  biocd,  or  to  him  and  his  nieces- 
xirs,  such  expressions  may  create  a  fee  in  the  devisee.^ 
So,  a  devise  of  the  rents  and  profits  of  land,  is  a  devise  of 
the  land  itsel£« 

lo  the  construction  of  devises,  the  intention  of  the  tea- 1 
tator  is  admitted  to  be  the  pole-atar  by  which  the  courts  I 
most  steer ;  yet  that  intention  is  liable  to  be  veiy  much  con- 1 
trolled  by  the  application  of  technical  rules,  and  the  supe- 1 
'  rior  force  of  technical  expressions.    If  the  testator  devises 
land  to  another  generally,  as  a  devise  of  lot  No.  1,  toB., 
without  using  words  of  limitation,  or  any  expression  which 
denotes  any  thing  more  than  a  description  of  the  land  de- 
vised, and  if  there  be  nothing  in  the  will  by  which  a  fee  by 
im^cation  may  be  inferred,  the  devisee  takes  only  an 
Male  for  life.     There  is  an  almost  endless  series  of  Eng- 
lish authorities  to  this  poibt,  and  the  rule  has  been  recog- 
nized in  this  country  as  of  settled  and  binding  obligation,' 


a  Jftckaon  v.  Coleman,  3  Johru.  Rep.  391.  Henick  v.  Bibcock, 
IS  ibid.  389.  Jackaon  v.  Robins,  16  ibid.  587,  SBS.  Cue  of  Plio- 
tham,  11  Strg.  If  BmoU,  18. 

b  Com.  Dig.  th.  Deaitt,  n.  4.  Prulm,  wb.  ny.  BesH  v.  Holmes, 
S  Barr.  tf  JohnM.ms. 

eCo-IM  A.h.  a  G>.  95.  b.  t  Vt».  tf  BfiMw,  SB.  1  Jclmi. 
CA.  R^.  499.  9  Jiau.  Jt^.  372.  Andrews  v.  Boyd,  5  Qrtmiiitf, 
199. 

d  Denu  V.  Gukin,  Cowp.  Rtp.  eS7.  Jsckson  v.  Welli,  S  Jalmt. 
Bq9.SS3.  Jackson  v.Embler,  14 t6tf.  198.  Fenwv.aiiith,lTi»U. 
m.    Hawle;  V.  Northampton,  8  .Vofi.  At).  38.    HorrisOaT.SV^ 

Vtft..  IV.  66 
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This  nileJras  been  broken  in  iip<Hi  b)  South  CbtoUbb,' 
and  prdoMy  in  other  etat^,  in  faTOor  of  the  ioteotiaB,  it 
vfaejKt  aside  in  Hassachiuetts,  in  the  case  of  a  devae  of 
yoKoT  uncultivated  land."  The  NewTork  Recked  Sta- 
mtet"  have  swept  away  all  the  esttbtished  rales  of  cod- 
strucUon  of  wilh,  in  respect  to  the  quantity  of  lotenA  eoo- 
t'eyed.  It  is  declared,  that  every  devise  of  rati  estate,  or 
any  interes^meiCSSl^Rlir  pass  all  the  eatate  or  ifKorest  of 
die  testator,  unless  the  intent  to  pass  b  taa  eatats  or  inte- 
rest, shall  appear  hj  eiprtaB  tannt,  or  be  Etecencryy  ■»- 
plied.  And  if  the  will,  by  any  terms,  dentMes  the  teata- 
f  or^  intent  to  devise  all  his  real  prt>per^,  this  vrill  ^aH  be 
construed  to  pass  ail  the  real  ertate  whioh  the  teMatorwu 
entitled  to  devise  at  fhe  time  of  Mb  death.  These  pton- 
sions  relieve  the  couHs  in  Nfew-Yotk  friHn  the  sbirfy  of  a 
vast  collection  of  cases,  and  from  yielding  obedienee  mj 
longer  to  the  authtlrity  of  itaany  ttficieBt  aiid  vettied 
which  were  difRcOtt  to  shake,  and  dangeiooi  (o 
Their  t'eiktency  is  to  give  tncfretoed  certainty  to  tfae  opera- 
tiOB  of  a  devise.''    But  the  tankage  ef  ttie  piu^BOii 


pie,  e  Awwy'f  Rtp.  94.  Steeitt  v.  Thoiil)paon,  14  Serg.  V  Ravi*,  84 
Wright  V.  Oenn,  10  Whtai.  Rep.  S04.  BeaD  v.  ftolniM,  S  Htirr.  ( 
JoAm.  S09, 910. 

a  Whaley  v.  JenkiiM,  3  Dum.  Eq.  Rep.  80.  JenUtn  t.  CknKit. 
SlatoJBg.  A:p.S.C.73.  Duiil^>T.Crawfbrd,2#0>nr<  Jb^  171. 
Byatstnta  in  Sonth  Cirolina,  oT  1824,  wordaof  inheiituiGe  ue  de- 
clared not  to  be  neceaBuy  to  paw  a.  fee. 

b  Sl^eiit  v.  Towne,  10  Mum.  Aq>.  303. 

e  Vol,  i.  748.  wc.  1.    Ibid,  voL  ii.  57.  aec.  6. 

d  Tba  BOfgatioa  of  Uie  want  of  Mch  a  le^paUtive  proviaoti. 
diiectinc  a  fee  to  paasjin  eveiy  case  of  a  deviM  of  land,  unlen  dead; 
reatraiiiKl,  was  made  in  Beall  v.  Holmea,  6  Harr.  ^  Jolmt.  aZ8.  Iq 
Ch.  J.  BacfaaBan,  who  gave  an  elaborate  and  povtorfU  opinioD  to 
M^lpDTt  of  the  ezuting  Engliah  rule  of  coiutniction,  ubebg  etiH  ■ 
^fsryland  die  eatabluhed  law  of  the  land.  Since  that  deCMMot,  tk 
law  in  Mainland  has  beeo  altered,  and,  b;  statute.in  1836,  all  deme« 
of  land  without  words  of  perpetuity,  paw  tbe  whtde  eetate,  nnl^  if 
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racking  «Yery  Revise  of  real  eat«te,  or  anj  ioterest  thereiii, 
in  all  events,  m4  in  eveiy  cue,  pass  the  whole  estate  or  in- 1 
tiareit  of  the  testator,  unless  an  intent  to  pass  a  less  estate  I 
appears  hy  aepreti  terms,  or  by  a«pe$*ary  implicalioo,  I 
would  seen  to  be  rather  too  imperative,  and  not  to  leave  | 
quite  room  enougb  for  the  reasonable  c«i8truction  of  the 
intention  of  the  testator  n^  t9  p^  a  fee.  It  will  still  be 
«  qfustioq,  in  eveiy  c#se,  what  word*  amount  to  a  devise 
of  the  est^e,  for  the  oourts  are  frequently  obliged  to  say, 
vttbfit  ifd  nott  dixU. 

In  iqost  of  the  other  states,  the  rules  of  the  English 
law  continue  to  govern,  and,  even  in  New-York,  a  series 

Jcial  precedents  will  graduajly  be  formed  upon  the 
ictioo  of  the  statutes,  and  tbey  will  become  guides 
i  government  of  analogoys  cases.  It  is  most  desi- 
hat  there  should  be  some  fixed  and  stable  rules 
or  the  interpretation  of  wills,  and  whether  those 

rules  be  founded  upon  statute,  or  upop  a  series  of  judicial 
deosions,  the  beneficial  result  is  the  same,  provided  there 
be  equ^  certainty  and  stability  in  the  rule.    There  hasi 
been  a  strong  disposition   frequently  discovered  in  this  I 
country,  to  be  relieved  from  all  English  adjudications  on  I 
thefubjectof  wills,  and  to  hold  the  intention  of  the  testa- 1 
tor  paramoiuit  to  technical  rules.     But  the  question  still  I 
ooAira,  whether  the  sett^d  rules  of  construction  are  not 
ifie  best  means  ernployed  to  discover  the  intention.     _ 
^erJgji^luiLUie  law  will  not  suQer  the  intention  to  be  de- 
feated, merely  because  the  testator  has  not  clothed  bis 
ideas  in  technical  language.     But  no  enlightened  judge 
will  disregard  a  series  of  adjudged  cases  bearing  on  the 
point,  even  as  to  the  construction  of  wills.     Establishei 
rules,  and  an  habitual  reverence  ibr  judicial  decisions,  teni 


appeu-,  fay  s  devise  over,  by  words  or  limitation,  or  otherwise,  that 
the  testator  intnided  to  devine  a  less  eatate.  1  Harr.  if  CHIP*  Bap. 
I3S.  note. 


Dig,- red  by  Google 


824  OF  REAL  PROPERTY.  [PmI  TI. 

to  avoid  the  miachiefii  of  aiic«rtamt7  in  the  dispoihioii  of 
property,  and  the  mach  grester  misctuef  of  learing  to  the 
courts  the  exercise  of  &  fiuctaating  and  Bibhraij  discre- 
tion. The  soundest  sages  of  the  law,  and  the  soiki  ific- 
tatep  of  wisdom,  have  recommended  and  enlbrced  the  as* 
twity  of  settled  rules  in  ail  the  dispositions  <^  property, 
d  order  to  avoid  the  ebb  and  flow  of  the  reason  and  faiM^, 
nhe  passions  and  prejudices  of  tribunals.  When  a  patttCB' 
lar  ezpresaon  in  a  will  has  received  a  de&nite  meauBg  by 
express  wljudications,  that  meaning  ooght  to  be  adhered 
to,  for  the  sake  of  uniformi^,  and  of  security  in  the  dispo- 
sitioo  of  landed  property.* 

The  ^raeral  doctrine  with  respect  to  the  expresaoas 
used  by  tn^ffiVMI,  is,  thai  jf  they  denote  only  a  iacr^ 
ttcnt  of  the  estate,  as  a  devise  of  the  house  A.,  or  ihe  him 
B.,  and  no  words  of  limitation  be  esifdoyed,  then  oidy  an 
estate  for  life  passes ;  but  if  the  words  denote  the  qmMtitf 
of  mterett  which  the  testator  possesses,  as  all  his  estate  in 
his  house  A,,  then  a  fee  passes.''  Another  general  mle  is, 
that  if  the  testator  creates  a  chargeup^^Bp'liNMse,  in 
respect  of  die  estate  devised,  as  if  he  devises  lands  to  B. 
on  condition  of  his  paying  such  a  legacy,  the  deviaee 
takes  the  estate  on  that  condition,  and  he  frill  take  a  fee 
though  there  be  no  words  of  limitation,  on  the  princii^ 
that  he  might  otherwise  be  a  loser.  But  where  the  cAo^l 
if  t^on  the  estate,  and  there  are  no  words  of  limitatiaii,  asi 
a  devise  to  A.  of  his  lands,  after  the  debts  and  le^^aciea  are] 
paid,  the  devisee  takes  only  an  estate  for  life,''    Cofyer^t^ 


a  Judge  Ptterxm,  in  Lunbert  v.  Pune,  3  Crantk't  Btf.  IS4. 
Lord  Kcnyon,  in  Doe  v.  Wright,  8  Term  Stp-  SB.  Nott,  J.  b  Cur 
V.  PorUr,  1  JPConTj  Ck.  Rep.  71, 1%.  PancxM,  Ch.  J.  in  Ide  t. 
Ide,  6  JLm.  Rtp.  SOI. 

b  Hogtn  T.  Jickson,  Chvp.  Rep.  X99. 

e  Jackwm  v.  Bull,  10  Jo/uu.  Aq>.  148.  J«ckK»  v.  lUrtiB,  l« 
HM.3S.  OitwHiT.  Horton,  6  Aorr.  4- J^pAm.  1 77.  BwQt.HoIim*. 
BtWrf.SOS.    Lithgow  v.  KoT8n»gh,  »  Mtui.  Ittp.Ul.    Storv.J. 
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cof  e^Cnled  this  principle,  and  it  applies  to  every  cow  in 
h  the  land  is  charged  with  a  triut  which  cannot  be 
1,  or  in  which  the  will  directs  an  act  to  be  done 
which  cannot  be  accomplished  ualeu  a  greater  eitate  than 
one  for  life  be  taken,  and  it  becomes  necessary  that  the 
devise  be  enlarged  to  a  fee.  The  distinctioo  created  by 
this  rule  has  likewise  ceased  under  the  operation  of  the 
New-York  statute  which  has  been  mentioned.  Introduc- 
tory words  to  a  wiU  cannot  vary  the  construction,  so  as  to 
edarge  the  estate  to  a  fee,  unless  there  be  words  in  the 
devtt/itself  sufficient  to  carry  the  interest.  Such  intio- 
duMory  words  are  like  a  preamble  to  a  statute,  to  be  used 
y  as  a  key  to  disclose  the  testator's  meaning.^  A  fee 
8  by  will  by  implication  of  law,  as  if  there  be  a  de- 
vise over  of  land  t^tr  the  death  of  the  wife;  the  law,  in 
that  case,  presumes  the  intention  to  be,  that  the  widow 
shall  be  tenant  for  life.  So,  a  devise  ova  to  B.,  on  the 
dying  of  A.  before  twenty-one,  sbowt  an  intoition,  that  if 
A.  attains  the  age  of  twenty-one,  be  should  have  a  fee, 
and  he  takei  it  by  implication.' 

Tbibe  is  a  distinction  taken  in  the  English  books  between 
a  lapsed  legacy  of  personal  estate,  and  a  lapsed  devise  of 
ml  estate ;  ill  TS\nf~  1*"  former  falls  into  the  residuary 
Jutate,  and  passes  by  the  residuary  danse,  the  latter  does 
not  pass  to  the  residuary  devisee,  butdegjggjgjl^^be  heir  at 
law.  The  reason  given  is,  that  a  devise  operates  only  upoa 


10  Wheat.  lUji,  >31.  3  JHuon'j  Rep.  909— SI2.  Cnwe'*  DigeH, 
iiUDmtt,ch.  11.  mc.  49—70.  Prt*loito»  £f(atM,  vol.  ii.  207.  XIT 
—XtO.  K8.  235.  S43_>50. 

a  6  Co.  IS. 

b  PrMtimonBitofH, vol. ii.  188.192. HM.  BetDv.Holmei,6HiWT. 
4-  Jofmt.  206.  where  this  point  is  thoraughl;  ezunined- 

e  Bro.  tit.  J9niw,pl.  52.  Willifl  v.  Lucss,  1  P.  Wm*.  472.  Frog-. 
TDorten  V,  Holyday,  3  Btirr.  Asp.  1818.  Doe  v.  CundsU,  9  Eatft 
Rtf.  400.  I  Stmon*  t(  Stuart,  647.  660.  Pratfen  on  Ettatet,  vol.  ii. 
SSt.    CuseD  V.  Cooke,  8  Serg.  If  Sawle,  390 
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iMi  wbaemif  iha  testator  was  seifnd  whee  he  made  to 
miinad  it  it  not  preiuned  tbat  he  iatended  to  davMS, ^r 
1^efia»Aaaiy  clsiua,  a  coBtiDgeac]'  wbiefa  Iw  cmld  sot 
we  foiBHSD,  or  to  embrace  in  it  lasdf  eootained  iD  tke 
^■paad  danae.'  Thara  M^^gttMi^toli— IJa^betweeo  a 
hw^  and  a  roid  device.  In  the  fbrmw  case,  thrS^BBC 
Aiaa  ia  the  iiUenDediate  time  betveea  the  ''"^'■"g  of  ^ 
viB  and  the  death  of  the  testator ;  bat,  in  the  lalter  caM, 
ikadefin  ia  T<nd  from  the  begioaiug,  aa  if  the  deaiaee  be 
tteftd  iriian  the  will  was  made.  The  heir  takaaj  thaciic 
«f  the  lapied  dense,  htl  the  reaidu«y  deriaaa  may  take 
» the  latttf  eaae,  if  Iha  tarnM  of  the  Meidaaiy  daue  he 
aofficient^  olaar  and  oomprebeanva"  This  distiBctioB 
^ipeare  to  be  feanded  oa  a  preMmptioin  (though  it  woaU 
aeen  to  be  tather  ovenitraiaed)  of  a  difiereoceiB  the  riewa 
and  iataatioB  of  the  teautoi  betweea  the  two  cuea.  The 
nbieot  haa  been  recmtly  diicuBaed  in  the  coiirta  id  Ab 
ffiaalry  la  Grwn*  v.  Vmuas/  (he  devJM  was  held  void, 
iMcauM  the  densee  was  iBcompeteat  to  take ;  and  yet, 
though  the  devise  was  void  from  the  b^giuuBg,  the  bea 
ma  preferred  to  the  residuary  devisee,  ob  the  pound  that 
the  lealatar  ntKcn  iateaded  that  the  speotf^  deriae,  wtuob 
VTH Koid, dUMild fall iato  the remdtnm.  Then 
mat  WM  of  **  tbfi  rest  and  residue  of  the  estate  not  ti 
diapased  oL"  hat  where  the  devise  was  opoa  a  coadhka 
•abaeqiMot,  and  a  o«itiDgeiit  interaat  depending  apoo  the 
failure  of  that  condition,  the  residuary  devisee  was  held, 
in  Ha^en  v.  SUmgfUon,"  to  be  entitled  to  the  estate  in 
preference  to  the  heir,  because  the  contingent  interest  bad 


«  Hm  v.  Usd^rdiKiai,  WUIm'*  Rip.  993-    Uai  Uudwicke,  in 
DuTouiv.  HoUeujL,  1  f«My'>&p.3S3. 
b  pas  V.  91wffiel4i  13  Sv^*  ibp.  536.    Tlioe  v.  Scott.  3  .Miwit  V 

c  0  Qftn.  ii^.  ani. 
d  5  Pick,  Rtp.  SK. 
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dM  beta  bpeoificallf  deiind,  and  it  was  ctfiied  doag  bf 
tbe  iteidHBry  devi«e.    The  alterati<m  of  the  kw  in  iAw- 
Yoik,  Viiginia,  md  tboae  other  sMtm,  makiog  Che  daviw  | 
opaMteiqMta  «U  ^e  red  estate  oWned  bj  the  teMator  at  fcte  I 
death,  itaay  prod«ee  the  efieet  of  deatro^ing  the  a^iaaboD  I 
of  ibin  of  thoM  dlUiotitiMU,  and  gne  gieater  eoam»maay  I 
and  harmony  to  the  tntsmelitarf  riBpoMtwo  of  real  tmi 
pefMDkl  esiatM,* 

The  title  by  Aivne  clewB  the  vicit  of  the  law  vf  nd 

property, and «ftti  it  the (treaMt work,  wtuch  hasiuseMi- 

My  racteoded  far  beyond  my  origina]  inlMrtioii.    The<ya-| 

tiMnof  oar  nmnieipal  law  it  m  *attinits  tNitHite«,BBd  ml 

sifiaite  te  ite  diBlaik,  that  I  hMei«niid  by  nuay  inteaM- 1 

mg  subjects,  to  whteh  I  hsve  not  been  dUt  to'wrtend  ay 

niqnriia.    The  eoone  of  lectarOa  in  Golaabia  CiAage, 

indadad  an  MaminatiDaof  the  lamediea.fwoivkdfcrtfaa 

recaovery  of  ptnpeity,  ■VKi  redraa  of  iajwiaa;  mod  1  had 

prepMfld  airf'didiTffiwl  lfac(«reBontIn'hiMofy«rttiHit*t 

hiWt  acooFdmgto  the  Engfafa  model,  uNhidiiig  the 'dee* 

tririe  oftpeeM  (thwi^.    Sat  IbM  snt^sot'fcluiifcew  imi 

.aside;  if(M-,  toextehdiueh«  diveiflaoiilbqroad  thevoarts 

lof  N«w-VfAfc  WM uat  in  my  fwww,  uid  the  et^t  «f  the 

I  work  is  profflMedty  Mtknd,  «nd  not  loekl.    I  faft«e'««t 

I  tfiB  meaiM  Mmy  GOMMUfd  to  ^ife  -tmy  thiag  •pptewfaiog 

I  to^foUuid  eotrwt  view «f  the  prKCtiee  of  tfaaw>«tani 

^  'MvetdMates;ii«rwould  the  vidoe«f<sa«h'«<N*kbe 

iMrth'die  effort    ^Aeteioediea,  in  every  ease,  tan  ibMn 

alluded  to,  and^tho  |H<taicipleB  onirkieh  thttywere  -feandtfd 

stated,  when  we  were  upon  the  subject  of  rights ;  but  the 


a  Thttawf^  UgaeUt  hu  grown  into  &  copiaiu  ajcteiii,  and  hu 
been  well  digeated  by  Ur.  Roper,  but  witb  much  more  force,  pre- 
cinoD,uu]aceimcf,b;  Hr.  Preaton.  It  is  too  faS\  of  detail,  sod  too 
pnctieal,  to  admit  of  macb  greater  compresmon  than  Hr>  Preaton  has 
given  it,  and  I  have  been  obliged,  in  the  preaent  extended  state  of  this 
work,  ta  deoirt  from  the  attempt. 
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practicfl  in  the  rtate  coorti  ia  eiceedinglj'  divanfied,  lod 
u  nodergoiag  conrtaat  changes.  That  of  New-Yoik  in 
particular  has  beeo  eflSentially  altered  by  the  late  ntrmoa 
of  the  atatate  law ;  aod  the  acience  of  special  pleadiq;, 
.  (curioofl,  logical,  ood  masterly  as  it  is,)  has  bllen  into  way 
conaidenibte  disuse  and  n^ect  in  dmoat  erety  pait  of  the 
Country,  without  the  prospect,  w  p^apa  the  hoptm  of  le- 
TivaL  The  general  principles  of  equi^  have  also  beial 
stated  in  the  course  of  the  work,  so  fiir  as  tbejr  were  ^^1 
Gable  to  the  various  autqects  which  came  stMoeaarfdyl 
ander  review ;  but,  for  the  reasons  already  mentioned,  in 
n^srence  to  auits  at  law,  I  have  not  undertoken  to  meddle 
with  the  remedial  branch  of  equi^  juris|MiKtenoe.  Tbe 
law  of  crimes  and  pumshments  is,  no  doubt,  a  vevy  impor- 
tant part  of  our  legal  system,  but  thia  b  a  code  dut  rasts 
in  eadi  state  t^Kln  an  exact  knowledge  of  local  law ;  and, 
since  the  institution  of  the  penitentiaiy  system,  and  the 
ahttoat  total  abohtion  of  corporal  punishment,  it  has  be- 
come quite  simple  in  its  principles,  and  concise  and  uh- 
form  in  its  details.  Our  criminal  codes  bear  do  kind  of 
comparison  with  the  comfriex  and  ^palling  calaloigBe  of 
crimes  and  punishments,  which.in  £n^aDd,c(wstitnteadie 
bftns  of  the  system  of  the  pleas  of  the  crown. 

I  trust  I  have  akeody  sufficiently  discharged  my  engage- 
ments with  the  public,  and  I  now  respectAilly  si^mit  time 
voluowa  to  the  candour  of  the  profession,  though  not  widt- 
out  being  conscious  of  the  imperfection  of  the  plan,  and 
still  more  so  of  the  manner  of  the  execution. 


n 


Dig,- red  by  Google 


nrDEX. 


I  BUBwnls  refei  lo  the  volume,  and  the 
figurca  to  lin  page. 


A^iimaimvn  on  «  paUcy,  iii. 
C55. 

Ahojmce,  if.  SSI.  969.  364. 
AbocMdii^  and  abMitf  dritWra, 

Akacfcte  riglita,  iL  1. 
Acc^tuco  of  gooda,  ii-  38fr— 
307. 

of  »l)in,  ifi.  54. 

■—  ■  ii^ni protest,  iii.  57. 

AccesaoB,  ii.  998-— SOT. 
AccumoIatioH  of  pMflM,  It.  978 


A  if  udicatiooB,  i.  vut~^ 
A^JuotneBt  or  geneitl  Bvara^ 


AimBtKaVBient  of  paatwe,   iu. 

537. 

AdminiitrtKioB  of  estfttw,  iL  3Si 

— SW.  949. 9U. 

■  ■  ■  '         I efibct  of  domicil, 


-  title  to,  i 


16.337. 

Adntmttniton,  ii.  33S— 33B. 

Adminltjr,    and    common    Isw 

bouodB,  L  343—346. 

-■    '       criminti  jurisdiction, 

1. 337—345. 

— ■  proceedings  in,  i.  354. 

Advmncemant  to  ■  cMU,  tr.  413. 

Adrerae  p»mem»a,  iv.  438,  430. 

AAdtny, divoreefbr, iL  8>. 

Vol.  IV.  fi7 


Agenta.hovcoaBtUsted,!!.  477— 

481. 

— '—  power  aad  doty,  iL  481— 


—  oeue,ii.  604— 508. 
Bs,iL4S-'fi6. 

—  ri^rta  h  to  kad,  it.  63. 
66— SI. 

^  movtgE^eefl,  u.  54. 
Alien  enemy,  hu  disncter,  L  TO. 
■  eunet  eue,  i.  65. 

^->  nader  pioteciiaii,  i, 

54.  71.  ii  55. 
A£a&  iitfeetale,  ii>  SS. 
AUenation  of  land,  iiL    406.  ir. 
434.  43S, 
Alliea  in  wu,  i.  47, 46.  66. 167. 
Al]osi>iiDe,ii.  33~43.  iiL  400. 
AllodUl,iiL  309. 308. 3>8.  iv.  3. 

jttan,iii.  308.  411. 
Alluvion,  iii.  346. 
AHeisative  lemiadetf ,  iv.  944. 


i.  170. 

Ancestor,  debt*  <rf,  rr.  415.  417. 
Ancient  lights,  iiL  361. 
AnitMU  noiMnJi,  L  79. 
Aokatlefirm  Moterca,  ii.  981 . 
Annuttiafl,iii-  317. 
.dntoui),  U.34.4B. 
Anto-snptial  agnfluents,  iL  1 44. 


o,g,:.=^i  by  Google 


Appellkta  jurisdiction,  i  i.  395. 
Sopreine  Court  U.  S.  {  303. 305. 
Appendant  of  Mamnon,  rii.  323. 
ApDojntment  under  a  power,  iv. 
'^'^  340. 
to  offices,  U.  S.,i. 


Appointor  of  B  power,  iv.  310. 
Appointee  of  a  power,  iv.  310. 
Apportionment  of  rent,  iii.  974. 

of  representation 

in  CoDfrreM,  i-  S16. 
Apprentices,  ii.  211—814. 
Appurtenant  of  common,  iii.  324. 
Aqustic  rights,  iii.  344. 

Armed  neutrJity,  i.  118.  120. 
Articles  cpf  confederation,!.  IM — 


Assets  M/u<uro,  iv.  350. 

niarBhalled,  iv.  416. 

Asugnee  of  covenanlB,  iv.  450. 
AswEimwnt  by  insolvents,  ii.  42 

of  a  poUcy,  iii.  109 

of  dower,  i».  68. 

^__^_  of  breaches 


430. 


185. 


,  .V.  466, 

AEEistance  to  other  nations,  i.  94. 
Attachment  of  property,  ii.  387, 
Attendant  terms,  iv,  B6— 94. 
Attorney  General,  U.  S.  i.  287. 
Attorneys,  U.  B.  i.  286. 
Attorney's  lien,  ii.  508. 
Average,gener»l  or  gross. 

jettison,  iii>  185. 

..-    .  waizes  and  provisions,  iii. 

^  "^    107—190. 

losses  by  necessity,   iiL 

190. 
-— —  stranding,  iii.  191. 
_— —  Bdinstmentofit.iii.  192— 

196. 
Auction  sales,  ii.  423. 
Authors,  rights  of,  ii-  306—315. 


Bailuekt,  ii.  437. 
deparilum,  ii.  4 


;,  tocofio  merit,  ii.  ii'- 
"^  483. 

-  carriers,  ii.  4S4. 


Bankruptcy,  ii.  356. 
Bankrupt  laws,  ii.  321,  TSSt. 
Banks  of  rivers,  iii.  330. 142.  a4i. 
Bargain  and  sale,  iv.  337.  4S3- 
Bairatry,  iiL  252. 
Bastards,  E '173— 1 79.  ii 


-  putative  ftther.  ii.  ITS. 
V.  F.  Ratited  Lmot,  Toi 


Bin  of  ladinc,  ii.  433.iiL  IfiS. 
Bills,  their  history,  iii.  43. 
^^  essential  qnalities,  iu.  46. 
——  rights  of  bolder,  iiL  51. 

—  conadeiBtkin,  iii.  51^  SI. 
acceptsBoe,  iiL  54. 57. 

■    ■■ '  Bsdorsem^,  iiL  58. 

— ^  demand  and  protest,  m.  63. 

place  of  demand,  iiL  6S. 

—  days  of  grace,  m.  69. 
notice  of  non-payment,  iii. 

7«— To. 

noHee  waived,  iiL  75. 

—  giving  time,  iii.  TI. 

—  measure  of  dtmage«,m.  80. 
Bills  of  right,  ii.  4—8. 

Bill  of  sale  of  a  ship,  iiL  84. 

-.  ■       grand  bill  of  sale,  iu. 


-  recital  of  the  lepster. 


-  pledging,  ii 

-  lorobtm,  ii. 


^_^—  of  port  of  discharge,  iiL 
176,177. 
Bottomry,  iii.  898. 


CifTumKs,  in  war,  i.  87.  95.  L 

SM. 

Cairiers,  iL  AM—VIA. 

CoMiu  fadeni,  i.  47.  lOB.  iii.  84*, 

949.  S>I. 


Dig,- red  by  Google 


Ceded  places  to  U.  S.  i.  402. 
Ceitio  bononm,  i.  396. 
CMMT.iv.  90. 103. 
Cession  of  terhtorv,  L  166—163. 
CattH   gue  trurt,  u.   64.   330.  iv. 
297.  290. 
Catui  qoK  ute,  iv.  SSS.  368.  390. 
ChBritie«,ii.  223.  228—232. 
Champerty,  iv.  439.  441. 
Charter-party,  iii.  157. 

■  duty  under  it,  ijL 

159-161. 

dinolved,  iii.  199. 

Chuterer  of  a   veesel,  iii.  100, 
101.  169. 
Chattels  leal,  ii.  S7B. 

' voluntary  Buttlemenls  of, 

ii.  356—358. 
Checks,  iii.  46.  58.  72. 
ChiMren,  appointment  to,  iv.  339. 

■ their  duties,  ii.  172. 

^—  may  be  disinherited,  iv. 

510. 

■  ■  ■    -      after-born,  relieved  as 

to  wills,  iv.  511. 
Choses  in  action,  ii.  114, 115. 
Chudidgh-icate,iv.SS2,S33.  S48. 
249,  2B7, 288. 
Circuitcourts.U.  8.1.281. 
CivU  law,  i.  481—508. 

— ■■ Code,  i.  600, 

Institutes,  i.  600. 

Pandects,  i.  501. 

Novels,  i.  503. 

Clerks.  U.  S.  i.  287. 
-Collateral  satiafitction  in  dower, 
iv.  SB. 

-—— warranty,  iv.  457. 

linutations,iv.  124. 

ColMon  of  ships,  iii.  183. 
Colonial  trade  of  the  enemy,  i. 

77— ao. 

Coloured  people,  ii.  62. 
Commerda  belli,  i.  99. 149. 
Commerce  with  the  enemy,  i.  83. 
Commerce,  internal,  U.  8.  i.  404 
—412. 
CmnMNtetum,  ii.  446 — 449. 
Common  law,i.  321.  434.  439. 

-  powers  of  the  fe- 


Common    recovery,  iv.    13,  14. 


[SeeJV.  r.   R.   S.  vol.   1.466- 
496.] 
Common  appendant,  iii.  323. 

appurtenant,  iii.  3S4. 

of  pasture,    iii.    323, 

334. 

of  estovers,  m-  323. 325. 

in  gross,  iii.  327. 

-I  —  -  of  piscary,  iii.  320. 

by  parceners, iii.  328. 

Compensation   tor    property,  ii. 


iTimwUf,  ii.  84. 
;  in  contracts,  iL  377 
■  —381.  385. 
of  papers,  1, 14C. 


-in  deed, iv.  II 

-  precedent,    i 

-  eubseqoent, 


repugnant,  iv.  1: 

Conditional  fee,  iv.  13, 16. 

—  limitations,  iv, 

123,124.  241.  243. 
Confederation,  articles  of,  i.  106 — 
i" 
ConHscation    of   contraband, 
1 

of  enemy's  propeKy, 

i.  67, 

breach  of  blockade, 

-      i.  141. 

of  debts  in  war,  i. 

32.69. 
Confiieftu  legwn,  ii.  93. 
Confusion  of  eoods,  ii.  397. 
Congress,  U.  8.  i.  207. 

general  powers,  i.  S33. 

' — ■  judge  of  its  own  mem 

ben,  i.  220, 
.  .    .1   mode    of    business, 


—  power  as 

—  taxation. 


Dig,- red  by  Google 


593  InUU 

CooEtew,  (erdtsml  diatiicU,  i. 
^  311.359. 

,„  militu.i'  944. 

_■»_  aeded  plKes,  i- 402. 
,        intenwl  iiDprgvementB, 
i.360. 

eMuaeice,  ezl«iii«l>  i- 

406. 

ii*em»l,i.  404—418. 

OffWHitTf'^'yi  I""'  computed,  iv- 

CooaiteqUoa  <£  a  cootnct.  ii. 
364—367. 

in  a  deed,  iv.  237. 

453, 454. 

ConwpKti.  n^  to  it^  » '>^*^ 

iil«,iL  429—436. 

ConaigQee,  liable  foi  freight,  iii- 

ConadtutiiMBnty  of  lawa,  i.  387 

CoBaols,i.40--44. 

Contenpte,  piBukable  by  Con- 

Ooatiiigeney  to  defeat  an  estate, 


CoDtiaot  by  an  tgoL,  a.  482. 

—  foraleaw,iv.  103. 

—  with  ao   eneoiT,  i.  A4, 
W. 

Coaveysnce  by  deed,  i*.  44*.  444. 

by  feofimeiit,iY.  467- 

— ^—  by  gniit,iT.  477. 
,^—^~  by  cpvenJtal  U)  stari 


~  wltb  a  double  n^ct. 


isteNBta  awgnabte, 

iv^t54. 

•f  povma,  n.  339. 

of  war,  L  186—133. 

iceaf,iii.Z15. 


DaHiibiitioB  by  joint  ownen,  iv. 

S«. 

—    ..,  to  a  general  aveiage, 

iii.  I8fi — IM. 

CtaitaetB  protected  againrt  iUte 

tews,  i.  387-387. 

CivtraotoraBle,ii>3S3. 

— .1111...  exocttoty  andezeciited, 

ii.363. 

..  —  —  anbject  rattei,  ii.  367. 

...  bow   far   leHdnded,  ii. 

3B9-a?4. 

_■— ^  afiected  by  concealment 

and  bwd,  ii-  377—387. 

_—  when  completed,  ii.  3S7 

— 3»7. 

.._  void  fbr  want  of  deK- 

very,  ii.  304—319. 


Coparcenera,  iii.  328.  i' 
Copyright,  ii-  30ft— 315. 
Cc«i»raIioH,tbeiiluBUnT,iL  XI 6. 
sole,  iL  no. 

iLSi. 
iL  2*1. 
eleeawnnary,   ii. 
SK. 

-  civil,  ii.  3X1.  SS4. 

>  public,  ii.  212. 

-  private,  ii.  t2L 

>  mb  Budo,  iL  Sf4. 


_  ,.i  poweiB  and  pan- 

leges,  u.  224.  S26,ZZ7.m 

■    -  ^■iMtBtifla  ofcbein,  u. 

940. 

Dla(ioa,ii.  M5. 


dmotaaoOfU.  -mo. 
deviaeea  for  diari- 


KW— SSS.2TS.iv.4H. 
-  eeal,  iL  X3S. 


-  •eai,u.nx. 
--  contiacta     wiCboot 
seal,  iL  23S— 235. 


-finfiBtnn  of  dwi- 

tar.iLS&1. 

-  inBolvent,! 


-,9,-.-:i  by  Google 


Covenuits,  damagcS)  iv.  46 1— 4GS. 

of  seiaiD,  iv.  237.  46B. 

Dood  ligbt  to  coDveyi 

iv.  459, 
— — ^—  free  from  incumbmi- 


-  quiet  enjoyment. 


-  power  a 


Courts,  U.  S.  not  controlled  by 

Btate  couita,  i.  382—387. 

— ~-^^— ~—  jurudiction     over 

porsona,  i.  3S2— 330. 

.     .  II  ttmtntc,    its   powers, 

21 

— —  origin&l  and  final  jnriB- 

djction,!.  293— «'!= 

I  appellite  jurisdictii 

395 — 301 .  304—309. 

T  State  1b  wB, 
420 — 126. 

~—~  (fufnct  courts,  i.   S85— 

286. 

■  ubniralty  jurisdiction,  i. 

33  i —354. 

—  ■-  as  instance  courts,!.  352. 

— —  as  common  law  courts,  i. 

364. 

.  II  tialt  courts,  with  federal 

powoTB,  L  285.  37S— 379. 

CommoDltw  powers  of  the  fede- 
r«l  courts,  1.311—322. 
Croa  lemaindere,  iv.  193. 
CorUsy,  iv.  27—35. 
— — ..        Uunge  requisite,  iv.  29. 
in  t  trust  enate,  iv.  3  J . 


e  torts,  i.  145. 
146. 
*«  on  protested  hills,  iiL 


Dams,  iii.  354. 
Days  of  grace,  iiL  69. 
Death,  piinishiiient  of,  U.  10. 
Debts  due  U.  8.  i.  228—233. 
^..1    confiscation  of,  i.  59. 
Debtors,  abeconding  or  absent,  ii. 

327. 
insolvent,  iL  321— 331. 

420. 
Declaration  of  independence,  i. 


IJt  donu,  statute  of,  iv.  14. 
Deed,titleby,  IV.  433. 

definition,  iv.  442.  444. 

— '. —  writing,  iv.  442. 

sealed,  iv.  443 — 446. 

delivered,  iv.  446. 

. .  .  recorded,  iv.  448. 

form  of  it,  iv.  451,452. 

the  parties,  iv,  4KJ. 

consideration,  iv.  453. 

premises,  iv.  455. 

habendum,  iv,  456. 

Defamation,  ii.  12 — 22. 
Defeasance  to  a  mortgage,  iv, 
135. 
Del  credere  commisaiou,  ii.  487. 
DeiUtum,i.9\.  115,116.141. 
Delivery  of  gifts  inter  vimot,  ii. 
354—356. 
caiua  morUt,  ii.  360 — 


-  on    contracts,  ii 


-  symboUcal,  ii. 


364. 


395. 


-  of  specific  articles,  ii, 

397—402, 

-  on  sale  of  goods,  ii.  403 

—416. 

-  efibct  on  stoppage,  ti. 


-  at  port  of  delivery,  iii. 


Demurrage,  lU.  159, 
Deposit  of  title  deeds,  iv.  144. 
Oq»iUum,ii.  437—443. 
DepatatioD,  ii.  493.  Hi.  363. 
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It,  IT.  369, 370. 

—  lineal  in  equal  de^ee, 

iv.  371. 

—  in  unequal    degree,  iv. 

"386. 
-fether,iv.  389. 
-mothei,iv.393. 

—  coUaterds.  tv.  396. 

—  erand-parentB,  iv.  403. 

—  Erothera  and  aiaten,  iv. 

404. 


— — -  tx  parU  patema,  iv.  404. 
—  nert  of  kin,  iv.  405. 

per  itirpa,  and  per  ca- 
pita, iv.  367,  288. 

407. 
■  ■      .     Jhim  bastards,  iv.  409. 
Desertion  of  Bhip,iii  tSS. 
De^tcbee  to  theeneni^ii.  141. 
Deviation,  on  a  poUcy,  iii.  S59 — 
»3. 

to  relieve  diiitrew,  iii 

360. 
Devise,  title  by,  iv.  489. 

history  of,  iv.  489. 

parties,  iv.  493. 

to  a  GorpomtioD,  for  tha- 

litable    purposes,    ii. 

329— 232.jv.495,498. 

—    witnesses  thereto,  iv.  496. 

ihinra  devisable,  iv.  497. 

aeiaiD  of  testator,  iv.  499. 

— execution  of  a  devise,  iv. 

501. 

— -.—  revocation  by  acts  of  the 

party,  iv.  506. 

by  implication,  iv.  506 — 

510. 

.1.   ■  -  by  alteration  of  the  estate, 

iv.  613 — S16. 

— —  cancelling  a  will,  iv.  516, 

517. 

■    revocation  by  N.  Y.  sta- 
tutes, iv.517,  518. 
construct  ion  of  ihcra,  iv. 

519,520.524. 

.  words  conveying  afee,iv. 

520,  524. 

■■— -  ■  ■  intention,  ita  efficacy,  iv. 

521—524. 

lapsed  and  void  devises, 

iv.  525, 526. 

Devisee  not  bound  to  take,  iv. 

518. 


Diplomatic  agents,  i.  44. 
Direct  taxes,  i.  239. 
Disclosure  of  facts,  iiL  377 — 3ST. 
Discovery, right  of,  iii.  309 — 31S. 
Disseisin,  iv,  469 — 177. 
Dissolution    of   coiporMjono,   ii. 
US. 


Distribution  of  intestate's  eflecti, 
ii.  338—343.  35(1. 

efiect  of  domicil,  ii. 

344—350. 

alien  eSects,  ii.  58. 

District  courts,  U.  S.  powers,  i. 


a  meata  c(  (h>ro,u.  104 — 

VtS. 

proceedinga    in     New- 

York,  iL  82. 
[See  Jf.r.  R.L,  vtJ. 
il.  I4i_l4«.l 
—I-       in  other  states,  ii.  M. 

— EngUsh  law  of,  iL  99. 

Scotch  law,  ii.  93—100. 

Documents  of  a  neutral  vessel,  i. 
146. 


Dying  without  issue,  iv.  357. 
Domain,  public,  i.  155.  ii.  275. 
Domicil,  test  in  war,  i.  71 — TV. 
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DoweTi  requisiteato  it,  iv.  S6. 

the  eitate,  iv,  37,  40. 

tnirt  estate,  i».  48, 

■.  I... I  equity  of  redemption,  i 


.-  value,  iv,  64, 65. 

remedy,  iv.  70, 

Droits  of  the  adminHy,  i 

Droit  d'aubaine,  ii.  59. 


whenextmg;uieheil,iii. 

369,  360, 
Electors  of  president,  i.  S67. 
Iltopement,  u,  124. 
Enibugo,  as  to  charter  parties, 
ui.  176, 
'    ■  onopeningofwai,i.68, 
'  indefinite,  i.  404, 


151, 


£raba»v,i.  14.39. 
Embez^ementa  by   i 


fimblements,  iv.  71.  108, 
Emigration,  ii.  7. 36 — 39. 
Eminent  domain,  ii,  275. 
Unemy's  colonial  trade,  i.  77. 
^— ^  flag  and  paaa,  i.  80. 
..-■         property  on  board  a  neu- 
tral,!. 116, 
Entirety,  ii.  112.  iv.  358,  n. 
Entry,  right  of,  iv.  439. 
"    ■      ofred^ption,  ftvoured, 
iv.  15f,  153. 
I     .  its  charac- 


Equity  a 


Equitalile  n 
Escheat,  iv. 
Escrow,  iv. 


—  nemms  m 
titled,  iv.  l& 


tiDae,iv,  179— 18 


-  in  t«l,iv.  13—18. 

-  for  life.  iv.  24.    . 

C  outre  eie,  iv.  2U 
;be  curtesy,  iv.  37. 

-  for  years,  iv.  8&— 109. 


tt  wiU,  i' 


109. 


-  at  Bufletance,  i 

-  uponcondiijon.iv.  117. 

-  in  remainder,  iv.  1S&. 


Eviction  from  want  of  title,  iv. 
463,  464,  465. 
Evidence  in  libels,  ii.  15 — 82. 
Erreptio  rtijudkota,  ii.  102. 


N.  Y.  iv.  386. 
—    aided     by 


Executive  power,  U.  S.  i.  363. 
Esecutcn,  ii.  33G. 

[See  title  AdminitlvO' 


-  variety  and  qualities, 

iv,  i62—3SS. 

'  -■'  limited  in  lives    and 

time,  iv,  361.  295. 

'  limitation  too  remote, 

iv.  267—272. 

———as  between  real  and 

personal  eetates,  iv.  375. 

Executoiy  interests,  assignable, 

iv.  354,  878. 

'    ■  checks   on 

accumulation,  iv.  378. 
Expatriation,  ii.  7.36 — 10, 
£x  poMt/acto  laws,  i.  381 , 
Eitinguiabment  of  rights,  iii.  360, 
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PACTi»,-hia  powara,  ii.   486— 


—    --  cmmot  idedw,  ii.  48'^— 

*». 

Failaie  of  title  in  pMt  cit  B«leB, 

ii.S70— 373. 

Fabe  tfinnsttoii  in  oontneta,  ii. 

381,383. 

TeprMentationB  iu  eontrscte, 

ii.  981—587. 
Fealtv,  iii.  408—410.  iv.  S6. 
>»—  -7.  «,  3, 4. 


qodJified,  I 


;,  or  detenoi- 
Dsble,  IT.  B. 

—  Uil,  if.  IS— 16.18- 

—  cmiJitionK),  iv.  11. 16. 

Fe«^toent,iii.  406.  iv.  468. 
Feofito  to  UBCB,  it.  284. 
F«iid  w  fief,  iii.  389.  3»4. 
Feudal  tenares,  iii.  391. 
I"  ■         aervicea, iii.  404. 

F^dei  eommuta,  iv.  30.  994. 
FiD^ng  of  goods,  ii.  S90. 
Fines  and  recoveries,  iv.  485. 
j^betT,  commMi  of,  iii.  339.  334. 

tree,  iii.  329.  S34. 

^——  MTeral,  iii.  389— S34. 

Twht  of,  iii.  332—336. 

Rrtmw,  a.  919. 

Foredosure  of  mortgage,  iv.  173. 

^.1. — ■  without 


B,iv.  174. 


_  proceedings,  ir. 

—  barred  by  time, 

—  Bale  thereoit,  i 


184. 


Foreiirn  marriucB,  ii.  78, 79, 

!-dlyoreSi,ii.  89—101. 

judgments,  ii.  101 — 103. 

propertT    protected    in 

war,  i.  64.  56.  Se. 
■,    329— 


ForfMture  oftao«ii,iv.42i. 
Form  of  prooeag,  i,  STO, 
Francbiaes,  iii.  3«S. 
Frauda,  Etatate  of,  aa  to  nlei,  ii- 


_  Biin4eltteiT, 
)L4M— 419. 


alUgatio  /atti,  a.  38t. 


Frandulent   recomiBeBdatus,  d. 
384. 
Pioebold,  iv.  23. 
'      ■■        mjvtmn,  IT.  Zn. 
Freight  od  captures,!.  116.  IZSL 
.-.    I     mDtberofwagea,iiLl45. 

due  OD  delivei7>iH-  '"- 

vn. 

on  outward  voyage,  iii. 

176. 

gooia  daBMflcd,  iii.  17t. 

ctigo  wasted,  m.  171. 

I  rBCDverableb«ck,iii.t79. 
__—  pro  rota,  iii.  180 — IBS. 

UtsuraUe,  Si.  »7. 


GiPTof  Ghattala,iL353. 

delivery,  ii.  354. 

inler  vivM,  ii.  9B4. 

etaua  MoriM,  ii.  368     388. 

when  void,  iL  356. 

Qooda,  M)e  of,  ii.  374 — tlS., 

■  '  wan«nty  of  titJe,  iL  S74 . 


-  riak  ou  baywr,  ii  SM. 

-  acceptance,  u.  3S6. 

_  specific  articlea,  ii,  397. 
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(ioods,  nUiniag   poaMeakn,  ii 
404 — 119. 

atoppa^,  ii.  4«7 — 438. 

—         cuuallj  lost,  ii.  E90. 
Grand  jury,  ii.  9. 
Grant,  iv.  4T7. 
Gimmt  J,  iii.  85. 
Giurditii  by  natnro,  ii.  IGl. 
— — —  1^  ■luture,  ii.  I8J. 
"^'  '   '■   in  aocMge,  ii.  188. 

tertanwmy.il  184. 

'■'  chancery,  ii.  185. 

:: «rf  Mm,  a.  187. 

i.  ■■powera  and  Attiee,  b. 

187—189. 

{See  AT   F.  R.  8.  toI.  i.  718.  toI. 

ii.  150.] 


Habeat  eorpui.ii.  32—30.  163. 

■      '  ■■■  poWBi"  to  award  it, 

ii.t81.3TG. 

Half  blood,  ii.  S39_a4i,  iv.  398 

— tea. 

ffaredUai  htcivota,  iv.  3St. 
HeiiB,  lineal,  iv.  311—393.  40S. 

collato«l,  iy,  396. 404, 405, 

'       debts  of  anceator,  iv,  413, 

in  gnnta  of  the  fee,  iv. 

6—8. 
tiereditunents, iii.  3f],  SSS. 
Hij{hwayB,iii.  S48. 
Hiniif  of  chattels,  ii.  456. 
Histoiy  of  the  law  of  nation,  i. 


INDEX.  M7 

Hiatory  of  ibe  writen   on  iiKa- 


—  law  reporta,  i.  439 

—463. 

-treatiwfl,  i.  465 — 

479. 

—  civil  law,  i.  481- 


eetic    uavery, 
iLMI— 909. 
— coiporatians,ii.Sie 
—aao. 

—  property,  ii.  fS6 — 

X64. 

—  maritiipe  law,    ii. 

509. 

—  writen  on  bitlB  and 

notes,  iii.  88. 


—  treatment    of  In- 
diuiB,iii.  313—319. 


^489. 


Homage,  iii.  409. 

^Mtile  character  of  pn^rty,  i. 

70— 76. 

of  penoDB,  i, 

70—76. 

Hense  of  Tspresentativee,  i.  714. 

HypotbecBlion  of  ship  and  carso, 

til.  131—135, 

Hoabaad,  his  duties,  ii.  121 — 1S7, 

interest  in  wife's  pro- 

perty.ii.  110— !1£.  1X0. 
"  -■■-  Bale  of  wife's  land,  ii. 

lis. 

— — ^— ^  power  over  her  chattels 

rea],ii.  118. 

—  — '  ■  ehwM  m  offwn,  ii.  ]  14, 

115. 

— — ^^—  right  to  aduiiUBter,  ij. 

114. 


ii.lXl. 

t«  iMJntiiip  witji,  i\   IS3 

—136.185^ 

liable  for  her  torts,  ii. 

IS«. 

Husband  and  wife,  srased  of  an 

entirety,  ii.  lit. 

■■■  ■'       ■  -—cannot     om- 

tract  with  each  oUiai,ii.  109. 

u.  149* 


IDegitiniatet,   ii.    (79— 17». 


Illusory  appointments,  iv.  337. 
ImpeaohiDenta,  i.  270. 
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ImpUad  wkmntj  of  dwtlela,  ii. 

•^  374—377. 

Impriaooment,  relief  from,  ii.  »S 


tsoes.. 

Inaannce,  contnlMiidlof  war,  'A 


Jmprmonteiii*,  interna],  i.  260. 
_^^_^^_  on  land,  claim  for, 
ii.  371— a74.  iv.  «3— *6«. 
InoMtuoua  marriagee,  ii.  70 — 
73. 
Incidentfi  toaiemaon,  i«.  361. 
iDcoTpOTwl   hereditsmeDtfl,     iii. 


-  freight,  pnAs,  &c.  SL 
_  wairer  polideB,  iii.  »S. 


Indefinite  failure  of  iawe,  iv.  Mfl 

—278. 

IndepeudeDce,  deelanlion  of,  i. 

Indian  titlea,i.  M2-  iii-  307. 

IndiaM,  th^  cosditioD,  iii.  SOA— 

318. 

I      treatment  of  them,    iii. 

313w-318. 

Infanta,  tbeic  void  and  voidable 

acta,  ii.  191— 1S5. 

_i.^_  bindine  contracts,  iL  1 95 

*  —196. 

liablefor  torts,  ii.  197. 

iDbsritance,  per  ilirpet,  iv.  387, 


3X9.  SS4. 

_oii»«rtireB,iii.8M,*SS- 
_  implied   waitaa^,   *>'• 

___— exptesB   wananty,  B. 

*^  «36. 

—.-^—  peiila  as  acta  of  gowm- 

ment,  liL  338. 

i-t«jirt-;n.i    rf     con 

mem,  iiL  940. 

^^.—  of  Uvea,iiL  X41. 

liska  excluded.  uL  *« 

_U7. 

'   when   ptficy   attachet 

ud  ends,  iii.  SM'-SSI. 

_-^.— touch  and  trade,  iii.  W*. 

361. 


—  deviation,  i: 


Inheritable  blood,  ii.  46.  iv.  A 
Innavigabilitj,  iii.  S09. 
Innkeepers  responsible,  ii.  458 — 

-.  right  of  lien,ii.  496. 

*  503. 

Ipquest  of  office,  ii.  46, 47. 
In  tetidO,'vi.  10.13. 
Insolventlavra,!.  393—396.  n.  331 

_— _— .  cOTpontionB,  ii.  253. 
__  debtor's  aaagmneut,  ii. 
430. 
Instance  courts,  i.  353. 
Insurance,  policy  of,  iu.  203. 
.    ..■■         enemy's  property,  m. 

204— aofl. 
._—  tenoB  of  the  policy,  iii. 

S07 — 809. 


-identity  of  voyage,  iii. 

_  »b»udonniBiA,ui.»*5. 
_  dauMgca  above  half ,  m. 


_abBnd<a 


-attiostment  of  1> 


37S. 
iL278. 


iiLZ84. 
—..^  return  of  prwninm,  iii- 
985. 
Interest  on  incumbrwiceB,  iv.  73. 
burette  terwum.iv.  96. 
Interference   with   other  itotca- 

Intermediate  prcfila,  iv.  278. 
Internal  improvementa,  i.  350-  ^ 
Intestates,  distribution  of  eAdi. 
u.  338—345.  360. 
efBKSt  of    donidl,  ii- 


Inventory,  ii.  336. 
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JettiEon,  iii.  ISS — 187. 

ItuDt  o wnendup  in  chattels,  iL  384. 

joint  Wnuita,  iv.  35S. 


Jointure  ban  dower,  iv.  S3, 
JndffM,  U.  S.,  tflBure  of  office,  i. 
S74. 
.1-1—  nipport,  i.  974. 
Judicial  power,  U.  S.,L  377. 
Jodgments  of  eUte  coutta,  i.  S43. 

foTeiffn,  ii.  101—103. 

.  of  ouier  atuea,  i.  S43. 

ii.e9. 

transferoftitJe,  ii.  319, 


joiisdio^ioii  of  court»— 

-  I--  of  Supreme  Court  U. 
S.  co-extensiTe  with  the  con- 
■tilution,  i.  379.  393,  394. 
297,398,399.303. 
..  — original  mdfin»J,L394. 
—^^^  wben  a  rtUe  i»  a  putj, 
i.303. 
.1.1 .1   1^  appellate  juruHliction,!. 
395^-309. 
.1    muM  appear  on  the  re- 
cord, i.  305. 
_^_^—  of  the  federal  courts  at 
n  law,  L  31 1—333. 


-u  to  [ 
-adminltj  c 


__— eoutitationalit;  oflawa, 
i.  490— 428. 
Juf  acertteendi,  iv.  368. 
Jut  nn/c  yaptfjawot,  i.  483. 
JtwMFon,  andjKtMiM,  i.  168. 
Jut po*aiminU,  i.  96. 103. 
Jul  proloriun,  i.  4B9. 
JutftbUetrnjitt  riven.iiL  330.349. 


Kin,  next  of,  U.  334. 339. 
Kin,  oampnted,iT.  406. 
tiieir  nglits.  ii.  338. 


Ladine   a   cbartered  veHel,  i 
1( 
Land  titles,  orif^of,  iii.  308. 
Land,  iu.  321. 
Lapaed  deviae,  and   legacy,  : 

Law  of  nature,  i.  X,  3. 
Law  of  nations, 

definitjon 


—  consuls,).  40 — 44. 

—  declaraUon  of  war,  i, 

50— S3. 

.-  capture  of  property, 

i.63— «8. 

—  confiscation  of  debts, 

t.  S9— 62. 

—  conunerce  with  the  ; 

enemy,  L  63 — 66. 

—  enemy's  property,  i. 

71—78. 

— sailing  under  eaemy's 

e»g,  i.  80. 

—  rules  of  war,  i.  85. 


i.  86,87. 
-  privateering,  i.  90— 


■-  postliminy,  i.  103— 
106. 

-  nentnl  rights  and  du- 

ties, 1.  loe— 1*4. 

-  contraband  of  war,  i. 

195.  133. 
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LftWofiMtioiu,  blockide,  i.  133 


-puepoTta,  1.  151— 

164. 170. 

-force  of  trekties,  i. 

164— 16S. 
■t  be  coastitntknal,  i 


ig  for  life,  iv.X4. 

-  for  ymn,>v.  86.94. 

-by  »tituU  ^frauds,! 


iv.  97. 


106. 

fyw.  ya.,  *„  ;eiT,iv.JlO. 

.  ■    —  bf  mortgtgor,  iv.  161. 

l4uo  and  retmM,   conTe^ranca 

by,  iv.  482. 

litttwiea,iv.  6X7.  note. 

r~- lai»ed,iv.  515. 

Letter  of  ctedence,  L  39. 
£,«nanl  (d  OMtcAml,  iii.  323. 
l,tx  loci  at  to  muriage,  il  79, 80. 
■-I..  ^  —  divorce, iL  G9— IM. 


tibA,  law  of,  ii.  19— 3X. 
LUMrty  of  the  pieae,  ii.  15,  IS. 
tdcanse  to  trade  with  the  enemy, 
L1&3. 
Lien,  by  agent  or  ftctor,  ii.  49S— 
60S. 
._— by  carrien,  and  others,  ii. 
490,  497. 
.-—  by  attorneys,  iL  5(H. 

I    by  tnaeter  of  a  vessel,  iii. 

127—139. 

fill  repairs  to  a  veMel.iii. 

IZS— 131. 
._fbrfV^bt,iill74. 
-— -  for  pnrehaee  DM>iMy,iv.  146. 

of  judgntents,  iv.  421. 

linitation  to  suita  for  dower,  iv. 
6B. 


limitation, effect  on  esUtei,  it. 


Laoeal  warranty,  iv.  457. 
XiOCOban,  ii.  456. 
-_^-^  locotio  ro,  u.  4S6. 

iocotio  operiit'O^l- 

Loaudslidi,n.ai.         ^ 


HainteDance  and  diMnparty.  it. 
4SS 
JUvdiMMu,  supreme  conrt,  V.  S. 
i.  £81. 301. 
—  -  not  fh«i  Male  to  fe- 

deral coorts,  L  3t3. 
-not  Gram  federal  to 
.386. 


state  coei^ 
i.  44S— **«: 


(Mitre  dbuKim,  L  27. 
JSart  li&«rvas  i.  27. 
HanDetoTtB,i.  145,146.337.341. 
Maritime  taw,  history  o^ii.  509. 
.-„.-. — loans,  iii.  297. 
Markets  overt,  iL  261. 
Maniage,  ii.  G6— SO. 

[See  a:  r.il.L.voi. 

iL  138—141.^ 

nben  vmd,  u.  66.  <1. 

8!. 

of  infants,  ii.  60. 

-  inceBtiH>iis,ii.7I. 

formalities,  ii.  75—78. 

dandeatine,  iL  78. 

— — ^  canonical  disalNlities, 
ii.SI. 


Maniige  settlements. 


iL   143— 
148. 

-  by  an  in- 
fant, iL  199. 


JHaiBhalliog  ai 
Marshal,  tf.  S.,  i.  mu. 
Master  and  servant,  u.  209 — S14. 
Master  of  a  ship,  iiL  122. 

pown  to    \aaiL 


the  01 


et,iti.1»»— IK. 
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-  aut;  mU  for  na- 
ceamie0,iii-  IS3. 
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ii.  403 — 119.  * 
■  onsale  of  vessels,  iii.  98. 

■  —  ■  boHaJitU,  iiL  373. 
Pimtmojratni,  iv.  983, 384. 


Poe^%  upcn  a  possibility,  : 


198. 


Digi- red  by  Google 


PooUiatnana 

3S&.408. 

Pootliminr.  n  M-  lU— lOS. 
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penal,  i.  436. 

.  declaratorvi  ii.  20. 

Statute  of  distribatioiM,  ii.  338, 
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^-— — ^-^—  who  may  stop, 


Stnmding,  a  general  average,  ii 
191 

loM  by,  iii.  259. 

Streams  of  water,  iii.  354. 
Satnnfeadati(ms,iii.  397.  406.  ii 


Svpieme  Court,  U.  8.,  its  poweis, 
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■        .  I  ■——■■. appell«le,i. 

2&»— 301.  304, 30&— 309. 


Snrrrader  of  fiigitivea,  i.  36. 
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iv.  87— 94. 

■>-■».  for  years,  iv.  85. 97. 


TemtaiieB  of  U.  S.,  i.  Ml.  »7. 
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